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Sanger  v.  Frbnch 91  Hun,  599 
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The  attention  of  the  profession  is  ciilled  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decide  an  appc<\l  upon  other  grounds  than  those  stated  in  the  opin- 
ion of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  (Rogers  v.  Decker, 
131  N.  Y.  490.)— [Rep. 
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Casjes 


DBTEKMINED  IN  THE 


SECOND    DEPARTMENT 


IN  THB 


APPELLATE   DIVISION, 
<»i:toftet;,  1898.* 


John  B.  Loretz,  Respondent,  v.  Metropolitan  Street  Railway 
Company,  Appellant. 

Venue  laid  in  a  county  in  which  neither  party  resided  —  on  defendants  motion  to 
change  to  the  county  of  his  residence  it  should  not  he  changed  to  that  of  tJie 
plaintiff. 

On  a  motion  by  a  defendant  to  change  to  the  county  in  which  he  resides  the  venue 
of  an  action  which  has  been  laid  in  a  county  in  which  neither  of  the  parties 
thereto  resides,  it  is  improper  for  the  court  to  make  an  order,  against  the  objec- 
tion of  the  defendant's  counsel,  changing  the  place  of  trial  to  the  county  of 
the  plaintilF's  residence. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  Kings  County 
Special  Term  and  entered  in  the  oflBce  of  the  clerk  of  the  county  of 
Queens  on  the  12th  day  of  August,  1898,  changing  the  place  of 
trial  of  the  action  from  the  county  of  Queens  to  the  county  of 
Kings. 

Charles  M.  La  Rue^  for  the  appellant. 

Arthur  O.  Coffey^  for  the  respondent. 

Willard  Bartlett,  J. : 

The  plaintiff  laid  the  venue  of  this  action  in  Queens  county, 
although  he  resided  in  Kings  county,  and  the  defendant  corporation 

♦  The  other  cases  of  this  term  will  be  found  in  volume  33  App.  Div.— [Rep. 
App.  Div.— Vol.  XXXIV.         1 
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2        LORETZ  V,  METROPOLITAN  STREET  R.  CO. 

Second  Department,  October  Term,  1898.  [Vol.  34. 

had  its  place  of  business  and  carried  on  business  exclusively  in  the 
county  of  New  York.  The  defendant  made  the  necessary  demand 
that  the  place  of  trial  be  changed  to  New  York  as  the  proper  county, 
on  the  ground  that  neither  of  the  parties  resided  in  Queens ;  and 
upon  the  plaintiflE's  neglect  to  comply  with  the  demand  applied  to 
the  court  to  have  the  venue  changed  accordingly.  The  learned 
judge  at  Special  Term  denied  the  defendant's  motion  and  made  an 
order,  against  the  wish  of  defendant's  counsel,  changing  the  place 
of  trial  to  the  county  of  Kings. 

We  have  concluded  that  this  order  ought  not  to  be  allowed  to 
stand.  At  the  outset,  the  plaintiff  had  his  choice  as  between  the 
two  proper  counties  in  which  to  bring  his  action.  These  were  Kings 
county,  where  he  resided,  and  New  York  county,  of  which  the 
defendant  corporation  was  constructively  a  resident.  The  plaintiff 
chose  to  lay  the  venue  in  Queens  county  where  it  did  not  belong. 
The  defendant  then  exercised  the  statutory  right  of  demanding  and 
moving  that  the  place  of  trial  be  changed  to  New  York  as  the 
proper  county.  The  plaintiff  should  not  be  allowed  to  defeat  this 
a])plication  by  now  consenting  to  try  the  case  in  the  county  where 
he  lives.  He  elected  not  to  try  it  there  when  he  designated  Queens 
county  as  the  place  of  trial,  and  he  should  be  held  bound  by  that 
election,  after  the  defendant  has  taken  steps  to  have  the  venue 
changed  to  one  of  the  two  proper  counties  prescribed  by  the  statute. 
Such  was  the  rule  applied  in  Rector  v.  Ridgxoood  Ice  Co,  (38  Hun, 
293)  where  a  plaintiff,  who  had  laid  the  venue  in  a  county  in  which 
neither  party  resided,  was  not  permitted  to  change  it  to  the  county 
in  which  he  lived  by  amending  the  summons  and  complaint,  after 
the  defendant  corporation  had  given  notice  of  a  motion  for  a  change 
to  the  county  in  which  that  corporation  was  located. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
defendant's  motion  granted,  with  ten  dollars  costs. 
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App.  Div.]  Second  Department,  October  Term,  1898. 

Flora  L.  Ray,  Respondent,  v.  The  New  York  Bay  Extension 
Railroad  Company,  Appellant. 

Judgment  —  a  modification  tJiereof  is  not  obtainaUe  by  order  —  when  an  easement  in, 
and  not  the  fee  of,  a  street  is  conveyed — it  may  be  acquired  by  eminent  dom-ain. 

After  a  judgment  has  been  entered  in  an  action,  deciding  that  the  plaintiff  therein 
is  the  owner  of  certain  lands  within  the  boundary  of  an  avenue,  and  that  she 
also  possesses  an  easement  therein  of  access  to  and  from  her  premises,  in 
front  of  which  a  railroad  embankment  has  been  constructed,  and  directing  the 
railroad  company,  the  defendant  in  the  action,  to  take  proceedings  to  condemn, 
the  court  has  no  power  to  grant  an  application  to  open,  amend  and  correct  the 
judgment  so  as  to  show  that  the  plaintiff  owned  no  part  of  the  land  T^ithin  the 
bounds  of  the  avenue,  but  only  an  easement  therein. 

Semble,  that  a  grantee,  under  a  conveyance  which  bounds  the  land  conveyed 
upon  the  exterior  line  of  an  avenue,  not  then  existing,  but  thereafter  to  be 
opened,  and  which  contains  a  covenant  that  the  avenue  shall  be  opened  as  a 
street  bounding  the  premises  conveyed,  and  that  the  grantee,  his  heirs  and 
assigns,  "may  enjoy  the  privilege  of  using  the  same  as  such  forever,"  obtains 
only  an  easement  in  the  avenue. 

Such  easement  constitutes  a  property  right,  which  is  subject  to  proceedings  for 
condemnation  in  invitvm. 

Appeal  by  the  defendant,  The  New  York  Bay  Extension  Rail- 
road Company,  from  an  order  of  the  Supreme  Court,  made  at  the 
Kings  County  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Queens  on  the  3d  day  of  May,  1898,  denying  the 
defendant's  motion  to  open  and  correct  the  judgment  entered  therein. 

William  J,  Kelly ^  for  the  appellant. 

M,  E.  Harhy  [  Walter  S.  Logan  with  him  on  the  brief],  for  the 
respondent. 

Hatch,  J. : 

The  findings  and  the  judgment  in  this  action  seem  to  conclusively 
settle  that  the  plaintiff  is  the  owner  of  some  land  within  the  bound- 
ary of  Cedar  avenue,  and  also  that  she  possesses  an  easement  therein, 
giving  a  right  of  access  to  and  from  her  premises,  in  front  of  which 
the  embankment  has  been  constructed  and  over  which  the  defend- 
ant operates  its  railroad.  This  right  of  the  plaintiff,  in  and  to  this 
street,  the  judgment  directs  the  defendant  to  take  proceedings  to 
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condemn.  The  application  to  the  court  upon  this  motion  was  to 
have  the  judgment  opened,  amended  and  corrected,  so  as  to  sliow 
that  the  plaintiff  owned  no  part  of  the  land  within  the  bounds  of 
Cedar  avenue,  but  had  only  an  easement  therein.  This  motion  the 
court  denied,  upon  the  ground  of  want  of  power ;  and  in  this  we 
think  it  was  correct  within  the  authority  cited  by  it.  (Ileaih.  v.  N, 
Y.  Building  Lo(m  Banking  Co.^  146  N.  Y.  260.)  The  change  of 
determination  that  the  right  of  the  plaintiff  was  not  a  fee  but  only  an 
easement,  would  be  quite  as  radical  as  was  the  reduction  made  in  the 
amount  of  the  judgment  in  the  foregoing  case.  We  agree  with  the 
learned  counsel  for  the  appellant  that  the  description  contained  in 
plaintiff's  deed  and  in  the  deeds  of  her  predecessors  in  title,  did  not 
convey  to  her  any  part  of  the  fee  in  Cedar  avenue.  The  conveyance 
to  Ransom,  through  whom  the  plaintiff  obtained  title,  bounded  the 
land  upon  the  exterior  line  of  Cedar  avenue,  not  then  existing,  but 
thereafter  to  be  opened.  The  deed,  also,  contained  a  covenant  that 
Cedar  avenue  should  be  opened  as  a  street  sixty  feet  wide,  bounding 
the  premises  conveyed,  and  the  grantee,  his  heirs  and  assigns,  "  may 
enjoy  the  privilege  of  using  the  same  as  such  forever."  This  lan- 
guage seems  to  show  an  intent  upon  the  part  of  the  grantor  to  limit 
the  conveyance  to  an  easement.  The  case,  therefore,  in  principle, 
falls  within  the  decisions  in  Whitens  Bank  of  Buffalo  v.  Nichols 
(64  N.  Y.  65);  English  v.  Bren?ian  {60  id.  609);  and  outside  the 
principle  in  Bissell  v.  New  York  Central  B.  li.  Co,  (23  id.  61) ; 
Matter  of  Ladue  (118  id.  213).  The  judgment,  however,  is  presently 
conclusive  upon  this  question.  The  defendant  was  not  without 
remedy ;  it  could  have  appealed  from  the  judgment,  and  availed 
itself  of  this  point.  Not  having  done  so,  it  cannot  now  be  heard 
to  complain.  There  seems  to  rest  in  the  mind  of  the  appellant  the 
idea  tiiat  it  cannot  comply  with  this  judgment,  as  the  only  property 
it  can  describe  as  belonging  to  the  plaintiff  is  an  easement  in  the 
street.  There  is  little  difficulty  in  describing  the  land  embraced 
within  the  street,  and  whether  in  fact  the  plaintiff  possesses  an  ease- 
ment or  a  fee,  it  remains  established  that  she  has  a  property  right. 
This  property  right  is  the  subject  of  proceedings  in  invitiim. 

It  is,  however,  contended,  that  if  the  right  be  only  an  easement, 
the  plaintiff  has  no  interest  which  is  the  subject  of  condemnation ; 
that  her  property  right  is  limited  to  that  of  passage  and  means  of 
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access,  which  being  furnished,  is  all  that  can  be  demanded,  even 
though  the  same  be  changed  by  the  change  of  grade.  Upon  this 
subject  appellant  invokes  the  rule  laid  down  in  Conklin  v.  If.  Y,^ 
Out,  cfe  W.  By.  Co,  (102  N.  Y.  107),  and  Rauemtein  v.  N.  Y,,  L. 
<&  W,  R.  Co,  (136  id.  528).  These  cases  presented  the  question  of 
the  rights  of  an  abutter  to  an  easement  in  common  with  the  general 
public.  Under  such  circumstances  it  was  held  that  a  change  of 
grade  of  a  street  by  a  railroad  company,  acting  under  a  general  stat- 
ute, or  by  the  direction  of  municipal  authority,  took  from  an  abut- 
ting owner  no  property  right,  even  though  it  worked  inconvenience 
to  such  owner  in  the  use  of  the  street.  Such,  however,  is  not  the 
present  case.  This  plaintiff  has  an  easement  in  the  street  quite 
independent  of  any  public  right,  indeed,  it  does  not  appear  that 
the  public  has  any  interest  therein.  In  any  event  it  is  secured  to 
plaintiff  by  a  grant,  and  in  this  grant  the  public  have  no  interest. 
This  is  a  property  right  of  which  she  may  not  be  deprived,  and  which 
she  may  insist  shall  remain  unimpaired  by  any  authority,  public  or 
private.  It  is  indestructible,  and  she  may  insist  upon  the  sancity  of 
its  preservation  to  the  fullest  extent  to  which  she  may  insist  upon 
any  other  property  right  in  land.  {Ilolloway  v.  Southmayd^  139 
N.  Y.  390 ;  Lord  v.  Atkins^  138  id.  184 ;  Cunningham  v.  Fitz- 
gerald^ Id.  165.)  If,  therefore,  we  assume  that  the  property  right 
rests  only  in  an  easement,  still,  as  such  easement  represents  a  private 
property  right,  it  becomes  subject  to  a  proceeding  for  its  condemna- 
tion. In  any  view,  therefore,  the  defendant  would  be  required  to 
extinguish  this  right  before  it  can  lawfully  enter  upon  the  property. 
The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disburseu.ents. 
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The  People  of  the  State  of  New  York  ex  rel.  Augustus  C.  Tate, 
Appellant,  v.  William  Dalton,  Commissioner  of  Water  Supply 
of  the  City  of  New  York,  Respondent. 

A  veteran  a  subordinate  officer  in  Brooklyn  —  not  removable  at  pleasure  by  the  officer*  of 
the  city  of  Chreater  New  York  under  wfiose  direction  he  is  after  the  consolidation — 
his  remedy  to  prevent  removal. 

A  veteran  of  the  civil  war,  a  subordinate  public  officer  of  the  city  of  Brooklyn,  not 
vested  by  statutory  enactment  with  the  performance  of  any  independent  duties, 
who  continues  to  discharge  his  duties  after  the  taking  effect  of  the  Greater 
New  York  charter  in  a  subordinate  position  under  the  commissioner  of  water 
supply  of  the  city  of  New  York,  is  not  subject  to  removal  at  the  pleasure  of 
the  commissioner  under  section  1536  of  the  charter. 

The  remedy  of  such  veteran,  in  case  of  his  summary  removal  from  his  position 
by  the  commissioner  of  water  supply,  and  the  position  being  filled  by  another 
incumbent,  is  not  by  mandamus,  but  by  an  action  of  quo  warranto  for  his 
restoration  to  his  office,  his  remedy  being  determined  by  the  fact  that  he  is  a 
public  officer  and  not  by  the  fact  that  he  is  not  an  independent  officer. 

Appeal  by  the  relator,  Angnetus  C.  Tate,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Kings  on  the  7th 
day  of  June,  1898,  denying  the  relator's  motion  for  a  peremptory 
writ  of  mandamus  directed  to  William  Dalton,  commissioner  of 
water  supply  of  the  city  of  New  York,  commanding  him  to  rein- 
state the  relator  in  the  position  of  water  registrar  for  the  depart- 
ment of  water  supply  in  the  borough  of  Brooklyn. 

Joseph  A.  Jiurr,  for  the  appellant. 

Ahiiet  F.  Jenl's  [  William  J,  Carr  with  him  on  the  brief],  for  the 
respondent. 

Hatch,  J. : 

The  relator  was  appointed  to  the  office  of  water  registrar  of  the 
city  of  Brooklyn  on  the  1st  day  of  February,  1894,  by  the 
then  commissioner  of  city  works  of  such  city.  He  immediately 
entered  upon  and  continued  to  discharge  the  duties  of  such  office 
until  the  cities  of  New  York  and  Brooklyn  were  consolidated  pursu- 
ant to  chapter  378  of  the  Laws  of  1897.  After  consolidation  the 
relator  continued  to  discharge  the  same  duties  that  he  had  previ- 
ously performed,  in  the  office  of  the  commissioner  of  water  supply  of 
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the  city  of  New  York,  until  the  8th  day  of  April,  1898,  when  he 
was  summarily  removed  from  his  office  by  the  commissioner  of 
water  supply. 

The  provision  of  law  existing  at  the  time  of  the  relator's  appoint- 
ment authorized  the  commissioner  of  city  works  to  "  appoint,  dur- 
ing pleasure,  *  *  *  a  water  register,  *  *  *  and  such  and 
so  many  other  subordinate  officers  and  employes  as  the  water  service 
may  require."  (Chap.  583,  Laws  of  1888,  tit.  XV,  §  1.)  By  sec- 
tion 2  of  this  title  bureaus  in  the  department  of  city  works  were 
establislied,  "the  chief  officers,  subordinates  and  employees  of  which 
shall  be  appointed  and  removed  at  pleasure  by  the  commissioner  of 
city  works,"  as  provided  by  section  2  of  title  3  of  the  act.  By  the 
last  section  power  was  also  conferred  upon  the  commissioner  to  fix 
the  salaries.  By  section  2  of  title  XV,  subdivision  3,  a  bureau  for 
the  collection  of  revenue  arising  from  the  sale  of  water  was  estab- 
lished, ''  the  chief  officer  of  which  shall  be  called  the  *  water  regis- 
trar.' "  The  registrar  was  made  subject  to  the  provisions  of  the 
5th  section  of  title  VII  of  the  act,  which  made  the  conversion  of 
public  moneys  a  felony. 

There  does  not  appear  to  have  been  any  statutory  regulation 
prescribing  the  duties  of  the  water  registrar,  but  he  seems  to 
have  been  subject  to  the  direction  and  control  of  the  commis- 
sioner of  city  works.  The  revenue  from  the  sale  of  water,  while 
paid  into  the  bureau  of  which  the  registrar  was  the  chief  officer, 
was  nevertheless  regarded  as  having  been  paid  to,  and  collected 
by,  the  department  of  city  works,  and  was  required  to  be  paid  over 
daily.  (Id.  §  4,  tit.  XV.)  There  is  no  mention  of  any  specific 
statutory  duty  devolved  upon  the  registrar,  and  we  can  find  nothing 
which  invested  him  with  any  authority  independent  of  the  commis- 
sioner  of  city  works.  The  provisions  of  the  Greater  New  York 
charter  (Laws  of  1897,  chap.  378)  created  a  department  called 
"  Department  of  Water  Supply,"  the  head  of  which  was  called  the 
"Commissioner  of  Water  Supply."  (Id.  §468.)  By  section  451 
the  main  office  of  the  department  was  required  to  be  in  the  borough 
of  Manhattan,  unless  the  board  of  public  improvements  should 
otherwise  determine.  The  commissioner  of  water  supply  was 
authorized  to  establish  branch  offices  in  such  other  boroughs  as  he 
might  deem  advisable,  and  by  subdivision  3  of  section  469,  such 

Digitized  by  VjOOQIC 


8  PEOPLE  EX  REL.  TATE  v.  DALTON. 

Second  Department,  October  Term,  1898.  [Vol.  34. 

comraissioner  was  given  jurisdiction  over  the  collection  of  the  rev- 
enues from  the  sale  or  use  of  water  from  the  public  water  supply. 
By  section  1536  was  provided  a  scheme  for  the  transference  and 
assignment  to  duty  of  the  subordinates  of  the  department  of  city 
works  of  the  city  of  Brooklyn,  and  others,  into  the  public  service 
of  the  consolidated  city.  In  pursuance  of  the  authority  contained 
in  the  Greater  New  York  charter,  the  commissioner  of  water  sup- 
ply established  a  branch  office  in  the  borough  of  Brooklyn  in  which 
is  a  position  in  all  respects  similar  to  the  position  of  water  registrar 
as  it  formerly  existed  under  the  department  of  city  works  of  the 
city  of  Brooklyn.  We  are,  therefore,  confronted  with  a  case  in  all 
essential  respects  similar  to  the  one  presented  in  People  ex  rel, 
Brymer  v.  Gray  (32  App.  Div.  458).  Tiie  views  therein  announced 
must  control  the  determination  in  this  case  so  far  as  the  right  of  the 
relator  rests  upon  authority  to  be  transferred,  and  the  existence 
of  a  similar  position  into  which  he  might  enter.  Both  rights  are 
preserved  to  him  by  the  provisions  of  the  charter  and  the  action 
of  the  authorities  thereunder.  So  far  as  there  is  diflEerence  between 
this  and  tlie  Bryiner  case,  it  cannot  operate  to  change  the  principle 
of  construction.  All  of  the  provisions  of  the  charter  sought  ti) 
accomplish  the  same  end ;  the  diflEerence  is  in  the  character  of  the 
office,  and  this  works  no  change  in  result.  Tlie  eflPect  of  section 
1536  of  the  charter  was  the  subject  of  examination  in  People  ex 
rel.  Percival  v.  Cram  (32  App.  Div.  414),  and  supports  the  con- 
clusion at  which  we  have  arrived  upon  this  question. 

We  may  assume  that  the  relator  was  a  public  officer.  He  was  so 
named  in  the  act  which  created  the  office  that  he  filled,  and  we 
think  he  might  have  been  indicted  for  malfeasance  in  office  if  prob- 
ably guilty  of  any  criminal  offense  therein.  At  the  same  time  he 
was  a  subordinate  officer,  subject  to  the  control  of  the  commissioner 
of  city  works  of  the  city  of  Brooklyn,  and  was  not  vested  with  the 
performance  of  any  independent  duties  by  statutory  enactment. 
He  was  wholly  subject  to  the  direction  and  control  of  the  commis- 
sioner of  city  works,  and  occupied  in  this  respect  a  similar  position 
to  that  occupied  by  the  relator  in  the  Bryrner  case.  That  he  was  a 
subordinate  is  recognized  in  the  charter  of  the  city  of  Brooklyn,  to 
which  we  have  already  adverted.  That  the  position  continued  to 
be  a  subordinate  position  to  the  commissioner  of  water  supply  is 
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established  by  the  Greater  New  York  charter ;  and  the  occupant  of 
it  is  recognized  by  the  commissioner  of  water  supply  as  a  subordi- 
nate, as  appears  from  his  affidavit  tiled  in  answer  to  this  application. 
The  relator  is,  tlierefore,  protected  in  his  right  to  transfer,  and  in 
his  occupancy  of  the  similar  position  under  the  Greater  New  York 
charter,  within  our  former  decisions.  Nothing  in  People  ex  rel. 
Earl  V.  England  (16  App.  Div.  97)  conflicts  with  this  view.  In 
that  case  the  Police  Court  clerk  was  held  to  be  an  independent 
ofKcer.  This  was  clearly  manifest  by  the  character  of  his  duties. 
Not  only  did  he  perform  duties  by  the  direction  of  the  police  jus- 
tice, but  he  performed  duties  in  his  absence  under  a  command  laid 
upon  him  by  the  statute.  The  act  required  the  clerk  to  collect  and 
pay  into  the  city  treasury  all  fees,  fines  and  penalties,  keep  a  docket 
of  the  cases,  and  adjourn  pending  cases  in  the  absence  of  the  jus- 
tice. These  duties  were  quite  independent  of  the  justice,  and  were 
not  subject  to  his  direction  or  control.  The  same  is  true  also  of  the 
officer  in  Matter  of  Hardy  (17  Misc.  Rep.  667).  He  was  required 
to  take  an  oath  of  office,  care  for  the  public  buildings,  appoint  an 
assistant  and  provide  for  repair  and  cleaning.  While  subject  to  a 
written  direction  of  the  mayor  as  to  the  repair,  care  and  cleaning, 
and  to  his  approval  in  the  appointment  of  an  assistant,  yet  the 
duties  he  performed  were  under  the  provision  of  the  statute 
and  were  independent  in  character.  The  case  did  not  raise  the 
point  of  what  constituted  a  subordinate  officer  under  the  pro- 
visions of  law  we  have  considered.  People  ex  rel.  Sears  v. 
Tohey  (8  App.  Div.  468)  presented  the  question  of  an  independ- 
ent officer,  and  may,  therefore,  be  dismissed.  That  the  relator 
was  a  public  officer  does  not,  therefore,  control  the  question,  as 
he  was  still  a  subordinate  officer,  of  such  a  character  that  his 
right  to  the  position  was  preserved  under  the  sections  of  the  charter 
we  have  considered. 

Section  1536  of  the  charter  reserved  the  right  in  the  commis- 
sioner of  water  supply  to  remove  at  pleasure.  But  we  stand  com- 
mitted to  the  doctrine  that  officers  protected  by  the  veteran  stat- 
utes, so  called,  are  excepted  from  such  provision,  and  that  the 
relator  is  so  protected.  Where  the  officer  or  employee  is  not  an 
independent  officer,  and  belongs  to  a  general  class  to  which  the 
acts  apply,  the  exception  applies,  and  the  construction  must  be 
App.  Div.— Vol.  XXXIV.        2 
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that  the  power  to  remove  at  pleasure  does  not  apply  to  such  persons. 
We  have  noted  some  exceptions  to  this  rule,  and  there  may  he  others 
which  may  develop,  based  upon  particular  facts.  Our  recent  dis- 
cussions call  for  nothing  further  upon  this  point.  {People  ex  reL 
Sjyeight  v.  Coler^  31  A  pp.  Div.  523 ;  People  ex  rel,  Brymer  v. 
Grayy  32  id.  458.)  Under  our  decision  in  the  Earl  Case  {supra) 
and  in  tlie  Speight  Case  {supra)  we  lield  that  the  local  Veteran  Act, 
applicable  to  the  city  of  Brooklyn,  remained  unrepealed ;  therefore, 
the  question  whether  the  position  held  by  the  relator  is  confidential 
or  not  (upon  which  question  we  express  no  opinion)  is  of  no  conse- 
quence, as  the  act  makes  no  exception  in  favor  of  such  positions. 

But  while  we  reach  the  conclusion  that  the  relator  is  entitled 
upon  this  record  to  the  office,  we  also  reach  the  conclusion  that  the 
remedy  for  his  restoration  is  not  by  mandamus,  but  resort  must  be 
had  to  an  action  for  that  purpose.  We  do  not  regard  the  fact  that 
the  relator  is  not  an  independent  officer  as  the  test.  The  test  is,  is 
he  a  public  officer ;  and  upon  that  point  we  think  the  decision  in 
People  ex  rel.  Wren  v.  Goetting  (133  N.  Y.  569)  is  controlling.  In 
People  ex  rel,  Drake  v.  Sutton  (88  Hun,  173)  the  relators  were 
mere  employees  not  holding  a  public  office.  The  present  office  is 
filled  by  another  incumbent,  and  he  is  entitled  to  be  heard.  The 
remedy  is  by  quo  warranto,  w^here  the  title  may  be  tried. 

It  follows  that  the  order  must  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


34    10  Thomas  F.  Penny,  Respondent,  v.  The  New  York  Central  and 

34 — 10  Hudson  River  Railroad  Company,  Appellant. 


False  imprisouDient  —  a  vaUrtxid  company  is  not  hound  by  an  v uautJiorized  arrest^ 
made  in  its  station,  of  one  not  a  passenger — what  acts  of  a  railroad  **  detectite,*' 
towards  a  person  already  arrested,  are  not  within  the  scope  of  his  employment. 

In  an  action  brought  to  recover  dam^.ges  for  an  alleged  illegal  arrest  and  impris. 
onment  of  the  plaintiff  at  a  station  of  the  defendant's  railroad,  there  was  no 
evidence  that  the  plaintiff  had  purchased,  or  was  in  possession  of,  a  railroad 
ticket  entitling  him  to  ride  on  the  defendant's  road,  or  that  he  was  entitled  to 
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ride  thereon,  or  that  he  stood  in  the  relation  of  a  passenger  to  the  defendant^  • 
and  it  appeared  that  the  persons  who  made  the  arrest  and  who  guarded  plain- 
tiff's place  of  imprisonment  and  forcibly  detained  him  were  not  employees  of 
the  defendant,  and  it  did  not  appear  that  any  persons  acting  for  the  defendant 
were  directed  to  arrest  or  detain  the  plaintiff,  although  a  person  employed  by 
the  defendant  as  a  detective,  and  subject  to  directions  by  its  law  department, 
entered  the  place  where  the  plaintiff  was  confined  after  his  arrest,  searched  hia 
clothing,  committed  some  indignities  upon  his  person,  and  applied  to  him 
abusive  language,  without,  so  far  as  appears,  any  direction  having  been  given 
the  detective  to  arrest  the  plaintiff  or  to  do  the  acts  which  he  did  after  the  plain- 
tiff was  arrested. 

Held,  that  there  is  no  such  settled  significance  to  the  term  "detective"  as  of 
necessity  imports  authority  to  arrest  criminals  or  persons  charged  or  suspected 
of  committing  criminal  acts,  and  that,  in  order  to  establish  such  authority,  it 
is  essential  that  evidence  of  such  conditions  as  warrant  the  inference  of  its 
existence  shall  be  given; 

That  there  was  not  sufficient  evidence  in  this  case  to  warrant  a  submission  to 
the  Jury  of  the  question  whether  the  detective  did  or  did  not  act  within  the 
scope  of  his  authority. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiflE,  entered  in  the  office  of  the  clerk  of  the 
county  of  Orange  on  the  15th  day  of  April,  1898,  upon  the  verdict 
of  a  jury  for  $500,  and  also  from  an  order  entered  in  said  clerk's 
otHce  on. the  18th  day  of  April,  1898,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Charles  F.  Brown^  for  the  appellant. 

Graham  Witschief^  for  the  respondent. 

Hatch,  J. : 

This  is  an  action  brought  to  recover  damages  for  an  alleged  illegal 
arrest  and  imprisonment  of  the  person  of  the  plaintiflp.  The  com- 
plaint avers  that  "  the  plaintiff  having  purchased  a  ticket  for  New- 
burgh,  N.  Y.,  and  being  about  to  board  a  train  of  the  West  Shore 
Railroad  Company  bound  for  that  place,  was  seized  by  an  employee 
of  the  defendant,  who  maliciously  and  without  probable  cause,  and 
without  authority  of  law,  *  *  *  locked  him  up  in  a  small  room^ 
used  by  defendant  for  a  baggage  room,  in  the  railroad  station  at 
Highland,  N.  Y.  (the  station  at  which  tlie  plaintiff  attempted  to 
board  the  train),  and  then  and  there  searched  the  clothes  and  per- 
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son  of  plaintiff,  and  subjected  him  to  other  indignities  against  hie 
protests,  and  there  detained  the  said  plaintiff  as  a  prisoner  and 
restrained  him  of  his  liberty  against  his  will  for  the  space  of  an 
hour  and  one-half."  Upon  the  trial  there  was  no  evidence  given 
showing  that  the  plaintiff  purchased  a  ticket  of  the  defendant  enti- 
tling him  to  ride  to  Newburgh,  or  that  he  was  in  possession  of  any 
ticket  which  entitled  him  to  ride  upon  defendant's  train  to  New- 
burgh, or  to  any  other  place  upon  defendant's  road,  nor  did  the 
plaintiff  show  any  legal  riglit  to  board  the  train  he  was  attempting 
to  board  when  the  arrest  was  made.  He  did  not,  therefore,  stand 
in  the  relation  of  a  passenger  to  the  defendant,  and  may  not,  in  con- 
sequence, invoke  the  rule  which  obtains  when  such  relation  is  estab- 
lislied.  The  averments  of  the  complaint  in  this  respect  stand  wholly 
unsupported  by  the  proof.  It  also  appears  by  the  evidence  that  the 
person  who  made  the  arrest,  and  the  one  who  guarded  plaintiff's 
place  of  imprisonment  and  forcibly  detained  him  therein,  were  not 
employees  of  the  defendant,  and  had  no  connection  whatever  with 
it.  Nor  did  it  appear  that  these  persons  were  directed  to  arrest  and 
detain  the  plaintiff  by  any  person  connected  with  the  defendant,  or 
that  they  were  acting  in  its  l)ehalf.  There  was,  therefore,  no. basis 
upon  which  liability  of  the  defendant  could  be  predicated  for  acts 
committed  by  these  persons.  It  did  appear  by  the  proof  that  one 
Morehead  entered  the  place  where  the  plaintiff  was  confined,  after  his 
arrest,  searched  his  clotiung,  committed  some  indignities  upon  his 
person  and  applied  to  him  abusive  language.  The  evidence  estab- 
lished that  Morehead  was  employed  by  the  defendant  as  a  detective 
and  was  subject  to  directions  by  its  law  department.  No  proof  was 
given  showing  what  duties  were  devolved  upon  Morehead,  what 
authority  he  possessed  or  what  he  was  directed  to  do,  except  as  the 
court  would  be  authorized  to  infer  from  the  term  "  detective."  The 
case  is  barren  of  evidence  showing  any  direction  by  Morehead  to 
arrest  the  plaintiff,  and  it  is  also  barren  of  proof  showing  any  affirma- 
tive direction  by  the  defendant  to  Morehead  either  to  compass  the 
arrest  of  the  plaintiff  or  to  do  the  acts  which  he  did  after  the  plain- 
tiff was  arrested. 

The  general  rule  is  that  the  master  is  responsible  for  the  acts  of  a 
servant  where  he  has  granted  authority  or  imposed  a  duty  to  act  in 
respect  of  the  business  in  which  the  servant  is  engaged  when  the 
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wrong  was  committed,  and  the  act  complained  of  was  pursuant  to 
the  course  of  employment  in  which  the  servant  was  engaged  or  had 
authority  to  do.  {Cohen  v.  D.  D.,  E.  B.  <&  B.  /?.  B.  Co,,  69  N.  Y. 
170.)  It  matters  not  that  the  servant's  acts  are  reckless  and  that  thereby 
unnecessary  injury  is  inflicted,  or  that  he  abuses  his  authority  or 
departs  from  his  instructions,  or  through  infirmity  of  temper  adds 
slander  to  his  other  wrongdoing  —  all  are  unavailing  to  shield  the 
master  so  long  as  the  things  which  are  done  are  done  in  the  prosecu- 
tion of  the  business  of  the  master.  {Palmeri  v.  Manhattan  B.  Co., 
133  N.  Y.  261.)  And  this  is  the  rule  even  though  such  acts  be  not 
only  negligent,  but  wanton  and  willful.  {Burns  v.  Gl^ns  Falls  B,  i?. 
6\>.,  4  App.  Div.  426.)  Unless  acting  within  the  scope  of  authority 
the  master  is  not  responsible  for  the  servant's  acts.  {Meehan  v. 
M(yrewood,  52  Hun,  566 ;  affd.,  126  N.  Y,  667 ;  Mulligan  v.  iV^.  Y. 
dh  Bockaway  Beach  B.  Co,,  129  id.  506.)  Those  cases  sufficiently 
illustrate  the  distinction  and  the  subject  needs  no  further  elaboration. 
The  negligent  or  willful  misconduct  of  the  servant  must  not  only  be 
shown,  but  equally  so  that  the  act  was  within  the  scope  of  employ- 
ment before  liability  of  the  master  is  established.  The  rule,  like 
many  others,  is  clear ;  the  difficulty  lies  in  applying  it  to  particular 
facts.  As  applied  to  the  present  proof  we  think  liability  was  not 
established.  There  is  no  such  settled  significance  attached  to  the 
term  "  detective  "  as  of  necessity  imports  authority  to  arrest  criminals 
or  persons  charged  or  suspected  of  committing  criminal  acts.  Where 
the  business  of  the  master  requires  the  performance  of  such  acts, 
and  the  employment  of  the  detective  is  in  connection  therewith,  or 
if  there  be  expectation  that  he  may  be  required  to  make  arrests  in 
the  discharge  of  the  duties  intrusted  to  him,  liability  may  attach. 
But  it  is  essential  that  evidence  of  such  conditions  be  given  sufficient 
to  warrant  the  inference.  In  some  cases  slight  proof  would  be 
required,  depending  in  large  measure  upon  the  business  prosecuted 
by  the  master,  from  which  a  jury  might  find  the  act  to  be  within  the 
scope  of  employment.  But  it  is  quite  well  known  that  the  term 
"  detective  "  is  applied  to  persons  in  the  employ  of  various  individuals 
and  corporations  whose  authority  is  limited  to  the  collection  of  evi- 
dence and  the  performance  of  other  acts  having  sole  reference  to 
civil  litigation.  Some  are  employed  in  the  surveillance  of  employees 
suspected  of  bad  habits  and  practices  which  unfit  them  for  retention 
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in  places  of  trust  and  confidence.  There  exists  a  wide  scope  of 
employment  of  persons  called  detectives  which  scarcely  has  connec- 
tion with  crimes  or  criminals,  and  in  which  no  arrest  of  persons  is 
authorized  or  contemplated.  Under  such  circumstances  there  would 
exist  no  authority  for  holding  the  master  responsible  for  the  arrest, 
detention  and  search  of  an  individual.  Sucli  case  would  fall  within 
the  determination  made  in  Mali  v.  Lord  (39  N.  Y.  381)  where  the 
master  was  held  exempt. 

Upon  the  proof  in  this  case  we  are  of  opinion  that  the  acts  of 
Morehead  were  not  made  to  appear  as  having  been  committed 
within  the  scope  of  his  authority.  From  all  that  appears  it  is  quite 
as  consistent  with  the  conclusion  that  he  acted  from  personal  motives 
and  for  his  own  purposes,  as  that  he  acted  in  the  prosecution  of  any 
matter  committed  to  his  care  by  the  defendant.  If  there  were 
doubt  upon  this  point  it  would  present  a  question  for  the  jury. 
{Rounds  v.  D.,  Z.  <&  W.  R,  R.  Co,,  64  N.  Y.  129.)  Upon  the  ca- 
dence, however,  there  was  not  sufficient  to  warrant  a  submission  of 
tlie  question  to  the  jury,  and  the  motion  for  a  nonsuit  should  have 
been  granted. 

There  was  also  a  fatal  error  committed  in  the  charge  of  the  court. 
The  learned  judge  charged  that  the  arrest  was  made  by  the  servants 
of  the  defendant  without  any  justification  ;  that  the  defendant  was 
liable,  and  the  only  question  was  one  of  damages.  To  this  charge 
exception  was  taken.  The  learned  court  labored  under  a  clear  mis- 
apprehension of  the  testimony.  It  was  undisputed  that  the  arrest 
was  made  by  a  pei-son  having  no  connection  whatever  with  the 
defendant. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 
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Egbert  B.  Ellison  and  J.  Huyler  Ellison,  Composing  the  Firm       I  gj    *» 
of  Ellison  &  Co.,  Appellants,  v,  Sarah  M.  Creed,  Respondent. 

Contract  far  the  erection  and  sale  of  a  heating  ajyparatus  —  what  uw  by  the  vendee, 
after  discovery,  of  defects  therein,  constitutes  an  acceptance  thereof —  counterclaim. 

A  vendee  in  a  contract  for  the  erection  in  her  dwelling  house  of  a  hot  water 
heating  apparatus,  which  was  tested  about  Christmas,  1895,  who,  although  she 
finds  some  fault  with  it,  never  repudiates  the  work  or  orders  or  suggests  that 
the  apparatus  be  removed,  but  continues  to  use  it  up  to  the  time  of  the  trial, 
on  the  17th  day  of  February,  1897,  of  an  action  brought  to  enforce  payment 
of  the  value  thereof,  must  be  considered  to  have  accepted  the  apparatus,  and 
cannot  interpose  as  a  defense  the  existence  of  defects  therein  discovered  early 
in  the  year  1896. 

Semble,  that  the  vendee  might  have  set  up,  by  way  of  counterclaim,  any  damages 
which  she  had  sustained  because  of  such  defects. 

Hatch  and  CuLLEN,  JJ.,  dissented. 

Appeal  by  the  plaintiffs,  Egbert  B.  Ellison  and  J.  Huyler  Ellison, 
composing  the  firm  of  Ellison  &  Co.,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Queens  on  the  2d  day  of  March,  1898, 
upon  the  report  of  a  referee  dismissing  the  complaint  upon  the 
merits  in  an  action  brought  to  foreclose  a  mechanic's  lien. 

James  C.  Van  Siclen,  for  the  appellants. 

W.  J.  Stanford,  for  the  respondent. 

Woodward,  J. : 

The  plaintiffs  in  this  action  succeeded  to  the  business  of  their 
father,  Thomas  J.  Ellison,  a  steam  and  hot  water  heating  engineer, 
who  in  the  fall  of  1895  entered  into  a  contract  or  agreement  with 
the  defendant  to  furnish  and  erect  a  hot  water  heating  apparatus  in 
her  dwelling  house.  The  boiler  and  radiators  were  put  in  and  con- 
nected, and  soon  after  Christmas,  1895,  the  tires  were  started  and  Ihe 
test  was  made,  and  so  far  as  the  evidence  shows,  this  test  was  satis- 
factory to  all  concerned.  Although  there  is  some  evidence  that  the 
defendant  found  some  fault  with  the  heating  apparatus,  there  is  no 
evidence  in  tlie  case  to  show  that  she  ever  repudiated  the  work,  or 
that  she  ever  ordered  or  suggested  tliat  it  be  removed.     On  the  con- 
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trary,  it  appears  from  the  testimony  of  defendant's  witnesses  that  the 
heating  apparatus  was  still  in  her  house,  and  that  she  continued  to 
use  it  up  to  the  very  day  of  the  trial  of  this  action.  In  view  of  this 
fact,  we  are  unable  to  reconcile  the  referee's  conclusions  of  law, 
"  that  the  said  Thomas  J.  Ellison  and  the  plaintiffs  failed  to  per- 
form said  agreement  with  the  defendant,"  and  "  that  the  defendant 
is  entitled  to  judgment  against  the  plaintiffs  dismissing  the  complaint, 
with  costs,"  with  the  evidence.  We  know  of  no  rule  of  law  which 
permits  one  person  to  allow  another  to  enter  upon  his  premises  and 
put  in  machinery  and  apparatus  for  the  beneiit  of  the  owner,  accept- 
ing the  use  of  the  same,  without  being  liable  for  the  fair  and  reason- 
able value  of  such  property.  If  the  defendant  had  put  in  a  counter-; 
claim  for  damages  due  to  a  failure  on  the  part  of  the  plaintiffs  to 
put  in  a  heating  apparatus  according  to  contract,  there  might  be 
some  force  in  the  finding  of  the  referee,  that  "  under  said  agreement 
said  Thomas  J.  Ellison  did  put  in  said  dwelling  house  a  certain  steam 
heating  apparatus  and  appurtenances,  but  the  same  were  not  capable 
of  heating  said  rooms,  or  any  of  them,  according  to  such  agreement;" 
but  what  bearing  this  can  have  upon  the  case  at  bar,  where  the 
defendant  has  accepted  and  continued  to  make  use  of  the  apparatus 
after  the  alleged  discovery  of  the  defects,  we  are  unable  to  under- 
stand. "  If  the  fault  was  trivial  or  of  such  a  character  as  easily  to 
be  remedied,"  say  the  court  in  the  case  of  Chatribers  v«.  Lancaster 
(3  App.  Div.  215),  Mr.  Justice  Cullen  writing  the  opinion,  '*  the 
defendant  would  be  justified  in  using  the  machines  and  not  pre- 
cluded from  returning  them  upon  the  subsequent  appearance  or 
discovery  of  a  gross  defect  that  would  render  the  machines  useless 
or  materially  impair  their  value.  Bnt  in  this  case,  after  the  machines 
had  repeatedly  broken  down  in  vital  parts,  and  the  inadequacy  of 
the  machines  to  perform  the  specified  work  had  become  apparent, 
the  defendant  company  still  continued  to  use  them.  This  operated 
as  an  acceptance."  The  like  doctrine  is  asserted  in  the  case  of 
Wiles  V.  Provost  (6  App.  Div.  1),  where  the  court  say  that  "The 
vendee  is  entitled  to  a  reasonable  time  for  examination,  but  if  he 
intends  to  reject  the  article  furnished  as  not  in  compliance  with  the 
contract,  he  must  not,  after  such  examination  and  after  discovering 
its  true  condition,  do  anything  inconsistent  with  the  vendor's  owner- 
ship."    "  lie  would,"  say  the  court  in  the  case  of  Brown  v.  Foster 
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(108  N.  Y.  387),  "  ill  such  a  case  as  the  present,  be  entitled  to  a 
reasonable  time  for  examination  ;  long  enough  to  put  tlie  machinery 
in  motion  and  see  it  operate,  and  lie  might  for  that  purpose  dp  with 
it  whatever  was  necessary,  and  if,  after  such  examination,  without 
dealing  with  it  in  any  other  way  or  for  any  other  purpose,  he  rejected 
it,  acceptance  could  not  be  implied.  The  evidence  in  this  case,  how- 
ever, permits  an  inference  that  the  plaintiff  exercised  a  dominion 
over  the  machinery  inconsistent  with  ownership  in  the  defendants, 
and  consistent  only  with  title  as  well  as  possession  in  himself.  He 
used  the  machinery  in  the  prosecution  of  his  business,  and  although 
complaining  did  not  intermit  its  use.  Knowing  its  defects,  he  con- 
tinned  to  run  it.  His  intent  in  so  doing  may  be  gathered  from  his 
acts  as  well  as  from  his  words,  and  it  cannot  be  said  as  matter  of 
law  those  acts  do  not  afford  substantial  proof  of  an  acceptance,  not 
for  the  purpose  of  examination,  but  for  use." 

In  the  case  at  bar  the  alleged  defect  in  the  heating  apparatus  was 
discovered  early  in  the  year  1896,  yet  at  the  time  of  the  trial  of  this 
action,  on  the  17th  day  of  February,  1897,  the  defendant  was  still 
using  the  heating  apparatus  in  her  house.  This  use  of  the  apparatus 
is  inconsistent  with  ownership  on  the  part  of  the  plaintiffs,  and 
establishes  an  acceptance  on  the  part  of  the  defendant  for  which  she 
is  clearly  liable  to  the  plaintiffs.  If  the  apparatus  was  not  such  as 
the  defendant  contracted  for,  she  might  have  refused  to  accept  it, 
or  she  might  have  set  up  a  counterclaim  for  any  damages  which  she 
may  have  sustained  ;  but  she  cannot  go  on  using  the  apparatus  as  her 
own  and  refuse  to  compensate  the  plaintiffs,  who  have  invested 
their  time  and  money  in  the  property  which  she  has  converted  to 
her  own  use. 

The  judgment  in  favor  of  the  defendant  should  be  reversed  and 
judgment  for  the  plaintiffs  should  be  entered,  with  costs. 

All  concurred,  except  Hatch,  J.,  who  read  for  affirmance,  with 
whom  CuLLEN,  J.,  concurred. 

Hatch,  J.  (dissenting) : 

This  action  is  one  to  foreclose  a  mechanic's  lien.     Before  the 
plaintiffs  are  entitled  to  succeed  in  the  action  they  must  show  sub- 
stantial compliance  with  the  contract.     {Glacius  v.  Black,  50  N.  Y. 
App.  Drv.— Vol.  XXXIV.         3 
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145.)  All  exainiuation  of  tlie  record,  as  I  view  it,  sliows  that  the 
court  was  justified  in  finding  that  the  contract  was  in  no  sense  per- 
formed. The  testimony  tended  to  establish  that  the  heating  appa- 
ratus was  not  sufficient,  and  did  not  answer  tlie  terms  of  the  contract. 
Indeed,  the  testimony  of  Smith  tended  to  establisli  that  no  contract 
was  made  with  tlie  defendant,  of  any  character,  but  that  he  made 
the  contract  and  became  responsible  for  its  fultiHment,  in  conse- 
quence of  which  no  debt  existed  in  favor  of  the  plaintiffs.  The 
referee,  however,  seems  to  have  disregarded  tliis  testimony  and  ren- 
dered his  decision  based  upon  the  theory  that  the  contract  was  not 
performed.  It  is  not  contended  by  the  plaintiffs  that  tliey  performed 
the  contract  which  the  testimony  of  Smith  and  Mrs.  Creed  tended 
to  establish  was  made.  Tlie  plaintiffs'  view  is  that  they  made  no 
such  contract,  but  that  they  had  complied  with  the  arrangement 
which  they  did  make.  The  referee  found  that  the  plaintiffs  failed 
in  the  fulfillment  of  their  contract,  and  I  can  see  no  view  on  which  his 
conclusions  can  be  disturbed  as  being  against  the  weight  of  the  tes- 
timony. The  only  basis  which  could  authorize  the  maintenance  of 
this  action  is  found  in  the  use  of  the  article  by  the  defendant.  But 
upon  this  subject  it  appears  that  the  apparatus  was  put  in  the  house 
in  December,  1895,  and  the  lien  was  filed  on  the  12th  day  of  March, 
1896.  There  is  evidence  tending  to  establish  that  during  this  period 
the  defendant  complained  that  the  contract  had  not  been  fulfilled, 
and  while  complaint  was  not  made  by  the  defendant  to  the  plaintiffs, 
it  was  made  to  Smith,  who  made  the  arrangement  with  the  plain- 
tiffs, and  the  plaintiffs  agreed  to  remedy  the  defects.  They  never 
did,  but  brought  this  action  to  foreclose  the  lien  about  the  31st  day 
of  July,  1890. 

It  seems  to  be  conceded  that  if  the  defendant  had  notified  the 
plaintiffs  to  remove  the  apparatus  from  the  house  she  could  not  be 
charged  with  liability  based  on  the  ground  that  it  had  been  accepted. 
I  do  not  think  this  can  change  the  result ;  ^firsf^  for  the  reason  that 
no  such  point  was  made  npon  the  trial ;  and,  second^  the  contract  is 
entire,  wnth  no  obligation  to  pay  resting  ujwn  the  defendant  until 
tlie  completion  of  it.  The  apparatus  was  so  attached  to  tlie  build- 
ing as  to  become  a  part  of  the  structure.  Under  such  circumstances, 
there  having  been  a  substantial  failure  to  perform,  the  plaintiffs 
were  not  entitled  to  recover,  even  though  to  some  extent  the  defend- 
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ant  enjoyed  wlmtever  benefit  was  to  be  derived  from  the  use  of  the 
apparatus.  Indeed,  at  tlie  most,  whetlier  the  defect  was  waived  was 
a  question  of  fact,  and  the  referee  must  be  deemed  to  have  found 
that  there  was  no  waiver.  {Smith  v.  Brady ^  17  N.  Y.  173.)  This 
case  is  authority  unsliaken  for  this  proposition.  {Mack  v.  Snell^  140 
N.  Y.  193, 198 ;  Anderson  v.  Petereit,  86  Ilun,  600.) 

If  the  plaintiffs  had  relied  upon  their  claim  of  acceptance  to  sus- 
tain their  action  they  should  have  urged  it  upon  the  attention  of  the 
referee  at  the  trial ;  but  they  planted  themselves  squarely  upon  the 
ground  that  they  had  performed  their  contract  and  were  entitled  to 
recover  for  that  reason.  Such  was  the  theory  of  the  trial,  and  such 
was  the  determination  against  them  upon  this  is8ue  by  the  referee. 

I  do  not  see,  therefore,  upon  what  legal  ground  this  judgment  can 
be  reversed. 

Cdllen,  J.,  concurred. 

Judgment  reversed  and  a  new  trial  granted  before  a  new  referee 
to  be  appointed  at  Special  Term,  costs  to  ^bide  the  event. 


The  People  of  the  State  of  New  York  ex  rel.  Adolph  H. 
Schumann,  Relator,  v.  James  McCartney,  Commissioner  of 
Street  Cleaning  of  the  City  of  New  York,  llespondent. 

Cheater  New  York — a  veteran  appointed  inspector  of  street  clenning  of  the  city  of 
Brooklyn  subsequently  transferred  to  the  sarn^,  department  of  Greater  Xew  York  — 
power  of  the  street  commissioner  to  revwre  him, 

A  veterftn  of  the  "War  of  the  Rebellion,  holding  through  a  civil  service  examina- 
tion the  office  of  inspector  of  street  cleaning  of  the  city  of  Brooklyn  prior  to 
January  1,  1898,  under  provisions  of  law  forbidding  his  removal  from  office 
except  for  good  cause  shown  after  a  hearing  had  upon  due  notii^e,  who  on  Janu- 
ary 8,  1898,  is  transferred  to  the  department  of  street  cleaning  of  the  city  of 
Greater  New  York,  enters  such  employment,  by  operation  of  law,  under  the 
same  conditions  which  surrounded  his  employment  by  the  city  of  Brooklyn. 

The  provisions  of  section  537  of  the  charter  of  Greater  New  York,  giving  the 
commissioner  of  street  cleaning  of  that  city  power  in  his  discretion  to  remove 
any  member  of  the  uniformed  force  of  street  cleaners  "on  evidence  satisfac- 
tory to  him,"  do  not  apply  to  such  inspector  thus  transferred,  who  is  within  the 
protection  of  section  127  of  that  charter  providing  for  the  retention  of  veterans 
*•  in  like  positions  "  and  "  under  the  same  conditions  "  by  the  new  corporation. 
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Such  an  inspector,  after  receiving  notice  on  March  8, 1898,  of  his  suspension  from 
duty,  was  on  the  morning  of  the  ninth  served  with  a  notice  to  appear  before 
the  commissioner  of  street  cleaning  in  the  afternoon  of  that  day  for  a  hearing; 
upon  appearing  before  the  commissioner  he  was  sent  to  a  subordinate  officer  for 
trial,  where,  without  having  had  previous  notice  of  the  charges  against  him, 
or  an  adequate  opportunity  to  meet  them,  he  was  confronted  by  two  unsworn 
witnesses  who  testified  to  alleged  facts  constituting  charges  of  neglect  of  duty, 
and  he  was  thereafter  dismissed  by  the  commissioner. 

Heldy  that  such  proceeding  was  in  no  sense  a  judicial  investigation; 

That  it  was  improper  to  receive  in  such  proceedings  for  removal  the  testimony 
of  witnesses  not  given  under  the  responsibility  of  an  oath; 

That  the  inspector  was  entitled  to  be  reinstated  in  his  position. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
loth  day  of  May,  1898,  directed  to  James  McCartney,  commissioner 
of  street  cleaning  of  the  city  of  New  York,  commanding  him  to  cer- 
tify and  return  to  the  office  of  the  clerk  of  the  county  of  Kings  all 
and  singular  the  proceedings  had  in  regard  to  the  reduction  of  salary 
and  the  dismissal  of  the  relator  from  employment  in  the  street  clean- 
ing department  of  the  city  of  New  York. 

Thomas  F,  Magmr^  for  the  relator. 

William  J,  Carr  [Alrnet  F,  Jeriks  with  him  on  the  brief],  for 
the  respondent. 

Woodward,  J. : 

The  relator  is  a  veteran  of  the  War  of  the  Rebellion,  and  in  1894, 
having  passed  tlie  civil  service  examination  required  by  law,  he  was 
appointed  an  in8j)ector  of  street  cleaning  by  the  then  commissioner 
of  city  works  of  the  city  of  Brooklyn,  continuing  in  such  position 
until  the  absorption  of  the  city  of  Brooklyn  into  the  Greater  New 
York  on  the  1st  day  of  January,  1898,  when,  by  virtue  of  the  pro- 
visions of  chapter  378  of  the  Laws  of  1897,  he  became  an  employee 
of  the  latter  city.  On  the  2 1st  day  of  January,  1898,  the  deputy 
commissioner  of  street  cleaning  in  the  borough  of  Brooklyn  requested 
the  relator  to  resign  his  position,  which  the  relator  refused  to  do,  set- 
ting up  his  right  to  retain  hts  position  under  the  provisions  of  the 
law  in  relation  to  veterans  of  the  War  of  the  Rebellion.  Subse 
quently  and  on  the  Slst  day  of  January,  1898,  the  relator  was 
informed  by  the  same  deputy  commissioner  that  he  had  been  trans- 
ferred to  the  department  of  street  cleaning,  with  the  rank  of  section 
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foreman,  at  a  salary  of  $1,000  per  annum,  or  $200  per  year  less  than 
he  had  been  receiving  while  in  the  employ  of  tlie  city  of  Brooklyn. 
He  remained  employed  in  the  new  capacity  at  the  reduced  salary 
until  the  iirst  of  March,  when  he  was  transferred  to  a  new  and 
enlarged  district,  embracing  sixty-three  miles  of  street.  On  the 
eighth  day  of  March  he  received  a  notice  of  his  suspension  from 
ilnty,  and  on  the  ninth  day  of  March,  at  eleven  o'clock  a.  m.,  he 
received  a  notice  to  appear  before  the  commissioner  of  street  clean- 
ing at  three  o'clock  in  tlie  afternoon  of  that  day  for  a  hearing.  He 
was  not  notified  of  the  charges  against  him,  nor  was  he  given  any 
time  for  preparation.  He  appeared  before  the  commissioner  and  was 
sent  before  a  subordinate  for  trial,  where  he  was  for  the  first  time 
confronted  by  the  charge,  and  by  two  witnesses,  who,  without  being 
sworn,  were  permitted  to  testify  to  the  alleged  facts  constituting 
the  charges  of  neglect  of  duty.  The  relator  was  given  no  adequate 
opportunity  to  meet  the  charge  brought  against  him,  and  the  com- 
missioner concluded  that  "  Upon  evidence  satisfactory  to  me  you 
are  guilty  of  neglect  of  duty  and  disobedience  of  orders  in  that 
you  failed  to  cause  your  section  to  be  properly  cleaned  and  in  sub- 
mitting a  false  report  in  stating  that  certain  streets  were  cleaned 
while  in  fact  they  were  not."  Upon  this  finding  the  relator  was 
dismissed  from  the  service  of  the  city  of  New  York,  and  the  matter 
comes  before  this  court  upon  a  writ  of  certiorari  to  determine 
whether  the  commissioner  has  acted  within  the  law  in  thus  dismis- 
sing the  relator. 

There  is  no  dispute  that  the  relator  was  a  veteran  of  the  War 
of  the  Rebellion,  and  that  he  was  holding  office  in  the  city  of 
Brooklyn  prior  to  the  1st  day  of  January,  1808,  under  provisions 
of  law  which  forbade  his  removal  from  oflice  *' except  for  good 
cause,  shown  after  a  hearing  had "  (§  29,  tit.  XXII,  chap.  583, 
Laws  of  1888,  charter  of  city  of  Brooklyn),  or  "except  for 
incompetency  or  misconduct  shown,  after  a  hearing  upon  due 
notice,  upon  the  charge  made,  and  with  the  right  to  such  employe 
or  appointee  to  a  review  by  writ  of  certiorari ;  a  refusal  to  allow  tlie 
preference  provided  for  in  this  act  to  any  honorably  discharged  Union 
soldier,  sailor  or  marine,  or  a  reduction  of  his  compensation  intended 
to  bring  about  a  resignation,  shall  be  deemed  a  misdemeanor,  and 
such  honorably  discharged  soldier,  sailor  or  marine  shall  have  a 
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right  of  action  therefor  in  any  court  of  competent  jurisdiction  for 
damages,  and  also  a  remedy  by  mandamus  for  righting  the  wrong. 
Tlie  burden  of  proving  incompetency  or  misconduct  shall  be  upon 
tlie  party  alleging  the  same."  (Chap.  821,  Laws  of  1896.)  By 
the  provisions  ot  section  127  of  the  Greater  New  York  charter, 
"All  veterans,  either  of  the  army  or  navy  or  the  volunteer  lire 
departments,  now  in  the  service  of  either  of  the  municipal  and  pub- 
lic corporations  hereby  consolidated,  who  are  now  entitled  by  law  to 
serve  during  good  behavior,  or  who  cannot  under  existing  law  be 
removed  except  for  cause,  shall  be  retained  in  like  positions  and 
under  the  same  conditions  by  the  corporation  constituted  by  this 
act,  to  serve  under  such  titles  and  in  such  way  as  the  head  of  the 
appropriate  department  or  the  mayor  may  direct."  It  is  evident, 
therefore,  that  the  relator  entered  the  employ  of  Greater  New  York 
by  operation  of  law  "  under  the  same  conditions  "  by  which  he  was 
surrounded  in  his  employment  by  the  former  city  of  Brooklyn  ;  and 
it  was  not  within  the  power  of  the  commissioner  of  tlie  street  clean- 
ing department  of  the  Greater  New  York,  acting  under  the  provis- 
ions of  section  537  of  the  Greater  New  York  charter,  to  arbitrarily 
remove  him  from  liis  position,  or  to  do  so  after  a  hearing  which  was 
entirely  lacking  in  the  elements  of  a  judicial  investigation  of  the 
charge  made  against  the  relator. 

The  Greater  New  York  charter,  like  all  other  statutes,  is 
to  be  considered  in  its'  entirety,  and  it  is  the  duty  of  the  courts 
to  give  effect  to  all  of  its  provisions  where  such  a  result  is 
possible.  Section  537  gives  the  conmiissioner  power  '*in  his  dis- 
cretion, on  evidence  satisfactory  to  him,"  to  remove  any  of  the 
members  of  the  uniformed  force  of  street  cleanei-s  ;  but  this  power 
relates  to  the  uniformed  force  which  "  shall  be  appointed  by  the 
commissioner  of  street  cleaning"  (§  536),  and  not  to  those  who 
are  transferred  by  operation  of  law.  and  who  were,  at  the  time  of 
the  transfer,  within  the  protection  of  the  laws  made  for  the  purpose 
of  continuing  veterans  of  the  War  of  the  Rebellion  in  civil  positions. 
Section  127  of  the  Greater  New  York  charter  was  designed  to  pre- 
serve the  rights  secured  by  special  and  general  statutes  to  the  vet- 
erans of  the  War  of  the  Rebellion,  who  were  in  the  employ  of  any 
of  the  municipalities  making  up  the  Greater  New  York  ;  they  were 
to  "  be  retained  in  like  positions  and  under  the  same  conditions"  by 
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the  new  corporation.  It  was  one  of  the  compromises  necessary  to 
bring  about  the  consolidation,  and  section  537  is  to  be  construed  as 
moditied  by  the  provisions  of  section  127,  and  the  commissioner  of 
tlie  street  cleaning  department  gained  no  new  powers  over  the 
relator  by  reason  of  his  transfer.  As  was  said  by  Mr.  Justice  Wil- 
LARD  Bartlett  in  People  ex  rel,  Speight  v.  Coler  (31  App.  Div. 
523),  in  considering  this  same  provision  of  law  :  "At  the  time  when 
this  provision  took  effect,  the  relator,  an  honorably  discliarged  sailor 
of  the  late  War  of  the  Rebellion,  was  in  the  service  of  the  city  of 
Brooklyn  as  collector  of  fees  at  Wallabout  market.  If  he  could  not 
nnder  the  law  as  it  then  existed  be  removed  except  for  cause,  he 
became  entitled  upon  tlie  consolidation  of  the  several  municipalities 
to  be  retained  in  a  position  similar  to  that  which  he  then  occupied, 
to  serve  under  such  title  and  in  such  manner  as  the  comptroller  or 
mayor  might  presoribe." 

This  view  of  the  law  gives  effect  to  both  provisions ;  it  enables 
the  commissioner  to  discharge  such  members  of  the  uniformed  force 
as  lie  shall  have  appointed,  following  the  reasoning  laid  down  in 
People  ex  rel.  I^e  v.  Waring  (I  App.  Div.  594)  while  preserving 
to  those  who  wiere  in  office  in  the  city  of  Brooklyn,  under  the  pro- 
tection of  the  veteran  acts,  all  of  the  rights  which  they  had  at  the 
time  of  the  consolidation  and  which  were  guaranteed  to  them  by  the 
provisions  of  section  127.  The  language  of  the  statute  is,  not  only 
that  they  shall  "  be  retained  in  like  positions,"  but  they  shall  be 
"  under  the  same  conditions."  Veterans  of  tlie  War  of  the  Rebel- 
lion, employed  by  the  city  of  Brooklyn,  could  not  be  removed 
"  except  for  good  cause  shown,  after  a  hearing  had,"  or  *'  except  for 
incompetency  or  misconduct  shown,  after  a  liearing  upon  due  notice, 
upon  the  charge  made,"  and  with  "  the  burden  of  proving  incom- 
petency or  misconduct  *  *  *  upon  the  party  alleging  tlie  same." 
(Chap.  821,  Laws  of  1896.) 

There  was  no  hearing,  in  any  judicial  sense,  in  the  case  now  under 
consideration  The  relator,  as  was  said  in  People  ex  rel,  Jordan  v. 
Martin  (152  N.  Y.  311),  "  Ignorant  of  his  rights,  without  counsel 
or  witnesses,  he  stood  before  his  superior  officer  and  judge  virtually 
helpless  and  mute,  because  he  had  not  been  given  the  time  and 
opportunity  to  defend  that  the  law  prescribes  both  for  tlie  guilty  and 
the  innocent."     This  was  peculiarly  the  case  with  the  relator;  he  did 
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not  receive  liis  notice  of  a  hearing  until  eleven  o'clock  of  the  day 
on  which  he  was  requested  to  appear  at  three  o'clock  in  the  after- 
noon, and  he  was  given  no  opportunity  to  have  counsel  or  to  make 
any  preparation.  Indeed,  it  is  not  pretended,  on  the  part  of  the 
respondent,  that  any  judicial  inquirj^  was  entered  into,  and  he  evi- 
dently relies  upon  the  provisions  of  section  637  of  the  charter  of 
the  Greater  New  York,  for  he  recites  in  his  order  of  dismissal 
that  "  Upon  evidence  satisfactory  to  me  you  are  guilty  of  neglect 
of  duty,"  which  is  suhstantially  the  language  of  the  statute  in  the 
section  referred  to  above ;  and  in  the  brief  of  counsel  for  the 
respondent  we  are  cited  to  this  provision  of  the  law.  This,  as  we 
have  already  seen,  is  not  sufficient.  The  relator  cannot  be  deprived 
of  his  position  upon  evidence  satisfactory  to  the  commissioner,  unless 
that  evidence  is  procured  in  the  course  of  a  judicial  investigation, 
where  the  relator  has  been  informed  of  the  charge  against  him  and 
has  had  an  opportunity  of  examining  the  witnesses  against  him  and 
of  presenting  evidence  in  his  own  behalf.  On  tlie  hearing,  at  which 
the  "  evidence  satisfactory  "  to  tlie  commissioner  was  elicited,  the 
witnesses  were  not  put  under  oath,  and  tlie  entire  proceeding  was  a 
mere  mockery  of  justice. 

"  The  relator."  say  the  court  in  People  ex  rel,  Kasschau  v.  Police 
Comviissionera  (155  N.  Y.  40),  "was  not  subject  to  removal  except 
for  some  legal  cause,  to  be  ascertained  and  adjudged  as  matter  of 
fact  upon  a  hearing.  This  contemplates  a  judicial  investigation  in 
which  there  must,  at  least,  be  some  legal  responsibility  for  perjury, 
or  some  protection  to  the  accused  against  falsehood.  The  issue  to 
be  determined  was  one  of  fact.  The  proceeding  was  judicial  in 
character,  and  hence  the  tribunal  before  which  the  investigation  was 
had  could  not  dispense  with  the  usual  form  of  procedure  by  acting 
upon  statements  not  given  under  the  responsibility  of  an  oath. 
When  the  court  proceeded  to  judgment,  without  the  observance  of 
such  an  essential  prerequisite  to  every  judicial  inquiry,  the  determi- 
nation was  not  judicial  in  character,  or  such  as  the  statute  contem- 
plates. Wliile  some  latitude  is  allowed  with  respect  to  the  rules  of 
evidence,  yet  to  remove  a  party  from  a  public  office  upon  a  charge 
involving  a  question  of  fact,  without  even  swearing  the  witnesses, 
is  to  abandon  the  fundamental  form  of  judicial  action.  A  determi- 
nation thus  made  is  not  the  result  of  a  trial  or  a  hearing  in  any 
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proper  sense,  and  hence  the  relator  was  removed  from  office  without 
such  a  trial  or  hearing  as  tlie  law  contemplates.  *  *  *  When  a 
party  is  protected  in  the  enjoyment  of  a  public  office  or  employ- 
ment from  removal  except  for  cause,  to  be  ascertained  and  adjudged 
upon  a  hearing  of  a  judicial  nature,  and  it  appears  tliat  he  has  been 
removed  without  any  proof  of  the  necessary  facts  upon  oath,  the 
determination,  if  not  absolutely  without  jurisdiction,  is  clearly 
erroneous  as  matter  of  law." 

If,  then,  the  relator  w^as  under  the  protection  of  the  veteran 
acts,  and  that  he  was  does  not  seem  to  be  open  to  dispute,  the 
action  of  the  commissioner  in  dismissing  him  from  the  service  of 
the  Greater  New  York  without  a  hearing,  in  whicli  the  forms  of  a 
judicial  investigation  were  observed,  was  without  authority,  and  he 
is  clearly  entitled  to  the  relief  asked  for  in  the  present  proceeding. 

The  determination  of  the  commissioner  of  street  cleaning  should  be 
reversed,  and  the  relator  should  be  restored  to  "a  like  position  and 
under  the  same  conditions  "  as  those  which  prevailed  at  the  time  of 
the  consolidation  of  New  York  and  Brooklyn  and  the  other 
municipalities  which  go  to  make  up  the  Greater  New  York. 

All  concurred. 

Determination  annulled  and  relator  reinstated,  with  fifty  dollars 
costs  and  disbursements. 


Sarah  A.  M.  Kirby,  Respondent,  t\  Charles  H.  Kirby,  Appellant. 

Bil{  of  particulars  not  granted  in  an  action  for  alienating  a  husband's  affections  by 

depreciating  his  wife. 

A  bill  of  particulars  should  not  be  granted  in  an  action  brought  by  a  wife,  in 
which  she  charges  her  husband's  uncle  with  no  other  improprieties  than  that 
he  had  alienated  her  husband's  affections  and  had  broken  up  her  home  by  a 
continued  depreciation  of  the  plaintiff  as  his  wife. 

Appeal  by  the  defendant,  Cliarles  H.  Kirby,  from  an  order  of 
the  Supreme  Court,  made  at  the  Dutchess  County  Special  Term 
and  entered  in  the  office  of  tlie  clerk  of  the  county  of  Dutchess  on 
App.  Div.— Yol.  XXXIY.        4 
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the  10th  day  of  August,  1898,  denying  the  defendant's  motion  for 
a  bill  of  particulars. 

CharUs  F.  Cossiun^  for  the  appellant. 

Frank  B.  Lown^  for  the  respondent. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on 
opinion  of  Barnard,  J.,  at  Special  Term. 

All  concurred. 

The  following  is  the  opinion  of  Barnard,  J.,  at  Sj>ecial  Term : 

Barnard,  J. : 

A  bill  of  particulars  would  be  a  difficult  matter  to  frame  in  an 
action  such  as  this.  A  wife  charges  her  husband's  uncle  with 
alienating  her  husband's  affection  and  breaking  up  her  home.  There 
is  no  impropriety  alleged  other  than  a  continued  depreciation  of  the 
plaintiff  as  a  wife.  Sucli  a  complaint  must  be  made  out  by  proof 
presumably  of  many  instances  and  probably  on  many  occasions ;  here 
a  little  and  there  a  little.  The  general  allegation  is  made :  You 
depreciated  me  to  my  husband  and  destroyed  my  happiness.  Such 
a  general  charge  can  be  easily  met. 

Motion  denied,  with  ten  dollars  costs  to  abide  event. 
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Charles  W.  Daly,  Appellant,  v.  Jenny  A.  Cornwell, 
Respondent. 

Contract  to  sell  land — liability  of  one  of  several  contract  vendors  who  persuadesi 
some  of  lier  co-vendors  not  to  eicecute  a  deed. 

The  fact  that  one  of  several  owners  of  real  estate  who  have  contracted  to  sell  their 
interest  in  the  premises,  has  afterwards  influenced  some  of  the  owners  to  refuse 
to  execute  a  deed  thereof  in  pursuance  of  a  written  contract  executed  by  their 
attorney  and  agent  on  their  behalf,  in  reliance  upon  which  contract  the  pur- 
chasers have  employed  counsel  to  search  the  title,  and  have  arranged  for  a  loan 
to  be  made  to  them  upon  said  premises,  does  not  create  a  cause  of  action  against 
her  for  damages,  no  fraudulent  representations  or  conspiracy  being  alleged. 

It  seerns,  that  even  if  the  moral  obligation  of  such  vendor  to  abstain  from  interfer- 
ence with  the  execution  of  the  contract  were  not  one  of  those  imperfect  obliga- 
tions which  the  law  does  not  undertake  to  enforce,  a  complaint  based  thereon 
would  be  defective  where  it  did  not  allege  that  such  vendor  induced  all  the  other 
parties  interested  not  to  execute  the  deed  of  the  premises,  as  in  such  case  non 
constat  but  that  some  of  the  other  owners,  to  whom  such  vendor  bad  not  pre- 
sented persuasion  or  inducement,  might  refuse  to  execute  the  conveyance,  and 
thus  have  prevented  the  consummation  of  the  sale. 

Appeal  by  the  plaintiff,  Charles  W.  Daly,  from  an  interlocutory 
jadgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  2l8t  day  of 
May,  1898,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  Kings  County  Special  Term  sustaining  the  defendant's  demurrer 
to  the  plaintiff's  complaint. 

Hichard  T.  Greene,  for  the  appellant. 

George  A,  Miller,  for  the  respondent. 
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Goodrich,  P.  J. : 

Tlie  demurrer  is  on  tlie  ground  tliat  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  complaint 
alleges  the  following  facts:  That  on  December  20,  1897,  Helen 
Burnett  died  intestate  and  seized  of  certain  premises  on  Clinton 
street,  New  York  city,  leaving  as  her  only  heirs  at  law  and  next 
of  kin  eight  persons,  of  whom  the  defendant  was  one  ;  tliat  letters  of 
administration  were  issued  to  one  Gilhooly,  who  thereafter  acted  as 
attorney  for  all  said  heira  in  the  management  and  sale  of  the  real 
estate  of  the  intestate ;  that  one  of  the  said  heirs  sold  to  the  other 
seven  heirs  his  interest  in  the  property,  and  conveyed  the  same  to 
the  said  Gilhooly,  as  agent  and  attorney  and  trustee  for  said  seven 
heirs;  that  on  December  20,  1897,  Gilhooly,  as  attorney  and  general 
agent  for  the  said  seven  heirs,  entered  into  a  written  contract  'with 
Kantorowicz  and  Simon,  a  copy  of  which  contract  is  set  out  in  the 
complaint.  This  contract  purported  to  be  between  Gilhooly,  "as 
agent  and  attorney  for  the  owners  "  of  such  property,  of  the  first 
part,  and  Kantorowicz  and  Simon  of  the  second  part,  and  was 
signed  with  the  individual  names  of  the  three  parties  to  the  con- 
tract. Gilhooly,  as  agent  and  attorney  for  the  owners,  agreed  to 
sell  the  premises  to  Kantorowicz  and  Simon  for  $27,000,  of 
which  sum  $500  was  to  be  allowed  to  Kantorowicz  for  commis- 
sion, so  that  the  net  purchase  price  was  to  be  $26,500,  of  which 
$500  was  to  be  paid  by  the  vendees  at  the  execution  of  the 
contract  and  the  balance  in  cash  on  the  delivery  of  the  deed.  The 
complaint  further  alleges  that  the  defendant  "was  the  only  one  of 
the  said  heirs  who  made  objection  to  the  said  contract  as  executed," 
and  that  on  December  27,  1897,  she  and  Gilhooly  agreed  with 
Kantorowicz  and  Simon  that  if  the  purchase  price  should  be 
increased  to  $27,000,  clear  of  all  commissions,  she  "  would  then  sign 
the  deed  for  the  said  property,  and  that  the  said  promise  was  then 
and  there  reduced  to  writing  and  the  following  memorandum 
tiiereof,  to  wit,  '  The  consideration  has  been  changed  to  $27,000, 
clear  of  all  commissions,  an  increase  of  $400,'  was  hiserted  at  the 
foot  of  the  said  contract,  and  was  then  and  there  signed  "  by  the 
defendant  Gilhooly  and  the  purchasers ;  that,  in  reliance  upon 
the  said  contract  and  its  performance  by  the  defendant,  Kanto- 
rowicz and  Simon  arranged  for  a  loan  and  employed  counsel  to 
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search  the  title,  and  upon  the  day  appointed  for  the  delivery  of  the 
deed  tendered  the  balance  of  the  purchase  money  to  Gilhooly,  who 
refused  to  deliver  the  deed ;  that  the  defendant,  after  signing  such 
contract,  "  did,  in  violation  of  lier  said  contract  and  agreement  and 
of  the  rights  of  the  said  Kantorowicz  and  Simon  thereunder,  induce, 
pursuade  and  influence  others  of  the  said  heirs  of  the  said  Helen 
Burnett  to  refuse  to  sign  the  said  deed  when  presented  to  them  for 
signature,  and  for  that  purpose  sent,  or  caused  to  be  sent,  a  telegram 
or  telegrams  and  letters  to  the  said  heirs,  or  some  of  them^  and  did 
personally  oraWy  persuade  and  induce  'others  of  the  said  heirs  not 
to  sign  said  deed,  and  that  she,  the  said  Jenny  A.  Cornwell,  did,  at  all 
times  after  the  signing  of  the  said  agreement,  refuse  and  neglect  to 
sign  any  deed  of  her  interest  in  the  said  property  to  the  said 
Kantorowicz  and  Simon,  but  that,  on  the  contrary,  in  violation  of 
her  said  agreement,  she  did  sell  or  contract  to  sell  her  interest  in  the 
said  property  to  other  persons  to  this  plaintifE  unknown."  The 
complaint  further  alleges  that  Kantorowicz,  by  reason  of  the  said 
acts  of  the  defendant,  suffered  damages  in  the  sum  of  $6,000,  and 
that  Kantorowicz  and  Simon  have  assigned  their  claim  to  the 
plaintiff. 

The  defendant  demurred  to  this  complaint  upon  the  ground 
already  stated ;  the  court  sustained  the  demurrer,  and  from  the 
interlocutory  judgment  the  plaintiff  appealed. 

It  is  evident  that  the  gravamen  of  this  complaint  rests  upon  the 
theory  that  the  defendant,  having  agreed  to  sell  her  interest  in  the 
property,  was  bound  to  abstain  from  any  effort  to  prevent  the  com- 
pletion of  the  agreement ;  that  the  legal  effect  of  her  contract  to  sell 
involved  an  agreement  not  to  do  any  affirmative  act  which  would 
prevent  the  consummation  of  the  contract.  We  cannot  agree  with 
this  theory.  It  may  be  that  good  morals  and  fair  play  required  her, 
at  least,  not  to  interpose  obstacles  to  the  fulfillment  of  the  contract, 
but  she  was  under  no  legal  obligation  so  to  abstain.  This  action 
cannot  be  maintained  except  upon  the  theory  that  there  was  some 
legal  obligation  to  that  effect,  for  the  action  is  not  for  conspiracy  nor 
for  fraudulent  representation. 

In  Ashley  v.  Dixon  (48  N.  Y.  430,  432)  the  court  laid  down  a 
rule  in  a  case  somewhat  analogous  to  the  one  at  bar,  and  said  :  "  If 
A.  has  agreed  to  sell  property  to  B.,  C.  may  at  any  time  before  the 


Digitized  by  VjOOQIC 


30  DALY  V.  CORN  WELL. 


Second  Department,  November  Term,  1898.  [Vol.  34. 


title  has  passed,  induce  A.  not  to  let  B.  have  the  property  and  to 
sell  it  to  himself,  provided  he  be  gniltj  of  no  fraud  or  misrepre- 
sentation, without  incurring  any  liability  to  B. ;  A.  alone,  in  such 
case,  must  respond  to  B.  for  the  breach  of  his  contract,  and  B.  has 
no  claim  upon  or  relations  with  C.  While,  by  the  moral  law,  G. 
is  under  obligation  to  abstain  from  any  interference  with  the  con- 
tract between  A.  and  B.,  yet  it  is  one  of  those  imperfect  obligations 
which  the  law,  as  administered  in  our  courts,  does  not  undertake  to 
enforce.  But  if  C.  makes  use  of  any  fraudulent  misrepresentations 
as  to  B.,  to  induce  A.  to  violate  his  contract  with  him,  then  there  is 
a  fraud,  accompanied  with  damages,  which  gives  B.  a  cause  of 
action  against  C. ;  as  if  C.  fraudulently  represents  to  A.  that  B.  had 
failed  or  absconded,  or  had  declared  his  intention  not  to  sell  to  B.,' 
and  thus  induces  A.  to  sell  to  another.  Here  there  is  no  proof  of 
any  fraudulent  representations  made  by  defendant  to  induce  Pat- 
rick to  violate  his  contract  with  the  plaintiffs." 

While  this  decision  is  not  exactly  conclusive  upon  the  rights  of 
the  parties  to  this  action,  we  recognize  the  forceful  similarity  of  the 
principle  involved  in  both  cases,  and  express  our  belief  that  this 
action,  like  the  AshUy  action,  is  brought  to  enforce  "  one  of  those 
imperfect  obligations  which  the  law,  as  administered  in  our  courts, 
does  not  undertake  to  enforce." 

In  addition  to  this,  even  upon  the  plaintiff's  own  theory,  the  com- 
plaint is  clearly  defective.  It  alleges,  not  that  the  defendant  per- 
suaded and  induced  all  of  the  other  parties  interested  not  to  execute 
the  deed  for  the  premises,  but  only  some  of  them  ;  no7i  constat^  but 
that  the  contract  fell  through  and  the  failure  to  execute  the  deed  by 
all  the  parties  resulted  from  the  refusal  of  some  one  of  the  heirs 
to  whom  the  defendant  has  presented  neither  persuasion  nor  induce- 
ment. The  perfection  of  the  plaintiff's  theory  required  an  allega- 
tion that  the  defendant  persuaded  and  induced  each  and  every  one 
of  the  heirs  not  to  sign  the  contract,  and  that  by  reason  of  such  per- 
suasion or  inducement  they  did  not  sign. 

On  either  ground  the  complaint  is  demurrable  and  the  judgment 
must  be  affirmed.  * 

All  concurred  in  the  result,  except  Hatch,  J.,  absent. 

Interlocutory  judgment  affirmed,  with  costs. 
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In  tlie  Matter  of  the  Examination  of  David  Camerick,  a  Judgment 
Debtor,  in  Proceedings  Supplementary  to  Execution  Issued  upon 
a  Judgment  against  Him  in  Favor  of  Joseph  W.  Rosenzweig,  a 
Judgment  Creditor. 

David  Camerick,  Appellant ;  Joseph  W.  Rosenzweig,  Respondent. 

Contempt  of  court  —  refusal  of  a  jwignient  debtor  to  deliver  to  a  receiver  possession 
of  his  property  tohicfi  is  commingled  with  goods  consigned  to  him  as  agent. 

A  judgment  debtor,  who  has  been  ordered  by  the  court  to  deliver  to  a  receiver 
appointed  in  supplementary  proceedings  "  all  property  and  money  now  in  his 
possession  or  under  his  control  belonging  to  him  and  not  exempt  by  section 
2463  of  the  Code  of  Civil  Procedure,"  is  not  excused  from  complying  with  a 
demand  made  by  such  receiver  for  "  possession  and  control  of  the  business 
and  property  "  at  a  store  kept  by  the  debtor,  by  the  fact  that  he  has  in  such 
store  a  quantity  of  goods  consigned  to  him  for  sale  as  well  as  a  quantity  of 
goods  commingled  therewith  belonging  to  himself. 

The  refusal  of  the  debtor  in  such  a  case  to  make  delivery,  so  far  as  the  store  and 
the  goods  actually  owned  by  him  are  concerned,  constitutes  a  contempt  of 
court,  which  is  not  excused  by  his  statement  that  it  is  impossible  for  him  to 
separate  consigned  from  unconsigned  goods  without  a  day's  labor  and  going 
over  his  stock  piece  by  piece. 

Quctre,  as  to  the  duty  of  the  judgment  debtor  to  surrender  the  consigned  goods. 

Appeal  by  David  Camerick,  the  judgment  debtor,  from  an  order 
of  the  County  Court  of  Kings  county,  entered  in  the  office  of  the  clerk 
of  the  county  of  Kings  on  the  28th  day  of  June,  1S98,  adjudging 
him  in  contempt  for  a  failure  to  turn  over  his  store  and  business  to 
the  receiver  appointed  in  the  proceeding,  with  notice  of  an  inten- 
tion to  bring  up  for  review  upon  such  appeal  an  order  entered  in 
said  clerk's  office  on  the  7th  day  of  June,  1898,  appointing  a  receiver 
of  the  property  of  said  David  Camerick. 

Charles  F,  Brandt^  for  the  appellant. 

Julius  Henry  Cohen^  for  the  respondent. 

Goodrich,  P.  J. : 

In  supplementary  proceedings  against  a  debtor  he  was  examined, 
and  thereupon  a  receiver ''  of  all  the  debts,  property,  equitable  inter- 
ests, rights  and  things  in  action  of  the  said  judgment  debtor,"  with 
the    usual   powers,  was   appointed.     The   debtor   was   ordered   to 
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"  deliver  to  the  said  receiver  all  property  and  money  now  in  his  pos- 
soBsion  or  under  his  control,  belonging  to  him  and  not  exempt  by 
section  2463  of  the  Code  of  Civil  Procedure." 

It  appeared  that  the  debtor  conducted,  in  his  own  name,  a  men's 
furnishing  store  at  No.  521  Myrtle  avenue.  Of  this  store  he  had  a 
lease,  and  in  the  store  he  had  a  quantity  of  goods  consigned  to  him 
for  sale,  and  also  a  quantity  of  goods  belonging  to  himself.  The 
goods  were  commingled.  The  receiver  demanded  of  the  debtor 
''  possession  and  control  of  the  business  and  property "  at  such 
store,  and  attempted  to  place  his  agent  in  charge.  The  debtor 
prevented  such  agent  from  taking  charge,  and  refused  to  deliver  the 
store  or  any  of  the  goods,  saying  that  it  was  impossible  for  him  to 
separate  consigned  from  unconsigned  goods,  without  a  day's  labor 
and  going  over  his  stock,  piece  by  piece. 

Upon  the  presentation  of  tliese  facts,  the  County  Court  adjudged 
the  debtor  guilty  of  willfully  violating  the  order  of  the  court 
appointing  the  receiver,  and  ordered  that  unless  within  forty  eight 
hours  he  should  deliver  up  the  possession  of  the  store  and  all  goods 
contained  therein,  the  judgment  creditor,  upon  proof  of  the  debtor's 
failure  to  comply  with  the  order,  miglit  apply  exjparte  for  an  attach- 
ment against  the  debtor  bailable  in  the  sura  of  $250,  and  further,  in 
case  of  such  failure,  ordered  that  the  motion  to  punish  for  contempt 
be  granted,  w-ith  $10  costs,  and  that  an  order  ex  parte ^  to  that  effect, 
might  be  entered.     From  this  order  the  defendant  appeals. 

In  Matter  of  Pye,  No,  1  (18  App.  Div.  306,  308)  this  court  held  : 
"  The  motion  to  charge  the  appellant  with  contempt  having  been 
regularly  conducted,  presented  for  consideration  the  question  only, 
whether  the  court  had  jurisdiction  to  make  the  order  with  which 
his  disobedience  was  charged  and  established  in  such  manner  as  to 
subject  him  to  that  imputation." 

Following  this  authority,  we  think  the  debtor  was  guilty  of  dis- 
obedience of  the  order  appointing  the  receiver.  Certainly  this  is 
clear  as  to  the  store  and  the  goods  actually  owned  by  the  debtor, 
and  his  refusal  to  deliver  them  would  be  sufficient  to  justify  the 
adjudication  for  contempt.  It  is  unnecessary  to  examine  the  further 
question  as  to  the  order  for  the  surrender  of  the  consigned  goods, 
although  the  demand  for  the  store  and  for  the  goods  which  the 
debtor  owned  was  coupled  with  a  demand  for  the  possession  of  buch 
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consigned  goods.  The  debtor  was  guilty  of  contempt  in  refusing  to 
surrender  the  store  and  the  goods  which,  by  his  admission,  were 
owned  by  him. 

The    order    must    be    affirmed,    with    ten    dollars    costs    and 
disbursements. 

All  concurred. 

Drder  affirmed,  with  ten  dollars  costs  and  disbursements. 


84     33 

Evelina  A.  Meserole,  Appellant,  v,  William  E.  Sinn,  as  Execu-        »^^^*  ^ 
tor,  etc.,  of  Walter  L.  Sinn,  Deceased,  Respondent.  »  m 

Landlord  and  tenant  —  w?ie?i  premises  may  be  given  up  by  the  tenant  because  of 
their  being  flooded  as  a  result  of  gradual  deterioration  —proximate  cause. 

A  tenant  of  premises,  which  at  the  time  of  the  lease  were  in  such  a  state  that  by- 
gradual  deterioration  they  fell  into  a  condition  such  that  heavy  rain  soaked 
into  or  ran  into  and  flooded  the  cellar  so  as  to  render  the  premises  untenant- 
able, may  quit  and  surrender  the  possession  of  the  same  under  the  provisions 
of  section  197  of  chapter  547  of  the  Laws  of  1896  (The  Real  Property  Law), 
and  escape  further  payment  of  rent  therefor. 

In  such  a  case  water,  one  of  the  elements,  will  be  deemed  to  have  been  the  proxi- 
mate cause  of  the  injury. 

Appeal  by  the  plaintiff,  Evelina  A.  Meserole,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
ofSce  of  the  clerk  of  the  county  of  Kings  on  the  16th  day  of 
March,  1898,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  oflSce  denying  the  plaintiff's  motion  for  a  new 
trial  made  upon  the  minutes. 

The  action  was  brought  to  recover  rent. 

Michael  Fennellyj  for  the  appellant. 

James  Troy  {Thjomas  H,  Troy  with  him  on  the  brief],  for  the 
respondent. 

Goodrich,  P.  J. : 

On  November  27,  1894,  the  plaintiff  by  written  lease  demised  to 
Walter  L.   Sinn  the  premises  known  as  No.  404  Fourth  street, 
App.  Div.— Vol.  XXXIV.         5 
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Brooklyn,  for  a  term  of  eighteen  months.  Mr.  Sinn  entered  mto 
the  premises  and  occupied  tliem  until  October  24,  1895,  when  he 
vacated  and  surrendered  them  on  the  ground  that  they  had  becoine 
and  were  so  injured  by  tlie  elements  and  other  causes  as  to  be  abso- 
hitely  untenantable  and  unlit  for  occupancy. 

The  evidence  shows,  and  the  plaintiflE's  counsel  in  his  brief  con- 
cedes, that  after  heavy  rainstorms  water  flowed  into  the  cellar  so 
that  it  had  to  be  bailed  out  on  each  of  such  occasions.  There  was 
evidence  tending  to  show  that,  after  heavy  rainstorms,  water  entered 
the  cellar  through  the  walk  and  foundations  to  the  depth  of  several 
inches ;  that  the  foundations  were  always  damp,  and  that  when  the 
house  was  closed  at  night  it  became  damp  and  close  ;  that  the  same 
result  followed  from  melting  snow ;  that  the  tenant  became  eick 
and  died  subsequently  to  his  removal  from  the  house,  and  that  his 
children  also  became  sick  with  malaria.  There  was  medical  and 
other  evidence  tending  to  show  that  the  house  was  not  a  safe  one  to 
live  in,  and  perhaps  this  might  be  assumed  judicially. 

The  court  fairly  submitted  to  the  jury  the  condition  of  the 
premises  at  the  time  of  the  surrender,  saying  :  "  The  only  question 
that  you  have  to  pass  upon  is  whether  this  place,  from  the  element 
of  water,  got  in  such  a  condition,  gradually  or  all  at  once,  that  it 
was  untenantable  and  unfit  for  occupation."  We  must  assume, 
therefore,  that  a  verdict  for  the  defendant  established  as  a  fact  that 
the  premises  became  so  injured  by  water  as  to  be  untenantable  and 
unfit  for  occupancy.  The  verdict  having  established  this  fact,  the 
next  question  was  whether  they  became  so  without  any  fault  or 
negligence  of  the  tenant.  That  question  also  was  submitted  to  the 
jury  when  the  court  instructed  them  specifically  that  if  the  defect 
"  came  from  the  neglect  of  the  tenant  in  not  attending  to  the  prem- 
ises and  not  remedying  it ;  that  is  to  say,  if  he  could  do  so,  and  if  it 
was  a  thing  within  his  attention  and  which  was  for  him  to  do,"  then 
the  verdict  must  be  for  the  plaintiff. 

With  these  facts  found  in  favor  of  the  defendant,  we  are  brought 
to  a  consideration  of  the  effect  of  chapter  345  of  the  Laws  of  1860, 
as  that  act  was  in  force  at  the  time  of  the  execution  of  the  lease  in 
question.  It  was  repealed  by  chapter  547  of  the  Laws  of  1896, 
known  as  "  The  Real  Property  Law,"  but  was  substantially  re-enacted 
by  section  197  of  that  law.     The  act  of  1860  reads  as  follows: 
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"  The  lessees  or  occupants  of  any  building  which  shall,  without  any 
fault  or  neglect  on  their  part,  be  destroyed,  or  be  so  injured  by  the 
elements,  or  any  other  cause,  as  to  be  untenantable  and  unlit  for 
occupancy,  shall  not  be  liable  or  bound  to  pay  rent  to  the  lessors  or 
owners  thereof,  after  such  destruction  or  injury,  unless  otherwise 
expressly  provided  by  written  agreement  or  covenant,  and  the  les- 
sees or  occupants  may  thereupon  quit  and  surreiuler  possession  of 
the  leasehold  premises  and  of  the  land  so  leased  or  occupied." 

It  is  so  well  settled  that  it  is  not  open  to  discussion  in  this  State, 
that  a  lease  of  real  property  contains  no  implied  covenant  that  it  is 
reasonably  fit  for  habitation  ;  and  that  in  the  absence  of  an  express 
covenant,  unless  there  has  been  fraud,  deceit  or  wrongdoing  on  the 
part  of  the  landlord,  the  tenant  is  without  remedy,  even  if  the 
demised  premises  are  unfit  for  occupancy.  In  such  cases  the  tenant 
hires  at  his  peril,  and  a  rule  similar  to  that  of  caveat  emptor  applies, 
and  throws  on  the  lessee  the  responsibility  of  examining  as  to  the 
existence  of  defects  in  the  premises  and  providing  against  their  ill- 
effects  {Franklin  v.  Brown,  118  N.  Y.  110),  and  the  court  so 
charged.  The  respondent  concedes  that  no  element  of  fraud  or 
deceit  arises  on  the  evidence.  Nor  was  there  any  covenant  in  the 
lease,  or  any  written  agreement,  requiring  the  landlord  to  make  any 
repairs  or  alterations.  On  the  contrary,  the  lease  contained  a  pro- 
vision for  the  tenant's  surrender  of  the  premises  at  the.  expiration 
of  the  term  in  good  condition,  "  damages  by  the  elements  excepted." 

Siujdajn  v.  Jackson  (54  N.  Y.  450)  held  that  the  statute  con- 
templated a  sudden  destruction  or  injury  by  the  elements,  and  not 
the  gradual  deterioration  produced  by  the  ordinary  action  of  the 
elements ;  but  the  authority  of  that  case  is  much  shaken  by  Tall- 
man  v.  Murphy  (120  N.  Y.  345),  where  it  was  expressly  held  that 
all  that  was  necessarily  decided  in  the  Say  dam-  case  was  that  '*  such 
injuries  as  are  the  result  of  failure  to  make  ordinary  repairs,  when 
the  landlord  has  not  agreed  to  make  them,  do  not  come  within  the 
statute,  because  it  was  not  intended  to  modify  or  change  the  relative 
duties  of  the  parties  to  the  lease  in  that  respect."  This  eliminates 
from  the  decision  its  authority  as  to  the  necessity  of  a  sudden  and 
violent  destruction  of  the  premises. 

The  appellant  contends  that  the  statute  relieves  the  tenant  only 
where  there  is  a  total  destruction  of  the  premises  or  an  injury  to 
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the  premises  themselves  rendering  them  untenantable  ;  and  that  as 
the  premises  liere  involved  actually  continued  in  the  same  condition, 
up  to  the  time  of  the  surrender,  that  they  were  in  at  the  time  of  the 
lease,  the  circumstances  do  not  call  for  the  operation  of  the  statute. 
We  cannot  agree  with  this  contention.  It  fails  to  consider  the 
words  of  the  statute,  that  the  rent  is  to  cease  if  the  premises  not 
only  "  be  destroyed,"  but  also  if  they  "  be  so  injured  by  the  ele- 
ments, or  any  other  cause,  as  to  be  untenantable  and  unlit  for 
occupancy." 

The  appellant  practically  contends  that  if  the  untenantability 
resulted  from  the  combination  of  a  gradual  deterioration  of  the 
premises  with  a  sudden  action  of  the  elements,  the  statute  furnishes 
no  defense.  This  contention  fails  to  take  into  account  the  words, 
"any  other  cause,"  broader  terms  than  which  could  hardly  be 
used. 

Stripped  of  these  preliminary  objections,  the  question  which 
remains  to  be  considered  may  be  stated  most  favorably  for  the  plain- 
tiff as  follows :  The  premises  at  the  time  of  the  lease  were  in  such 
a  stat^  that  by  gradual  deterioration  they  fell  into  such  condition 
that  heavy  rains  soaked  into,  or  ran  into  and  flooded  the  cellar,  so 
as  to  render  the  premises  untenantable.  It  is  evident  that  except 
for  the  elements  the  premises  would  have  been  tenantable  and  tit  for 
occupancy  and  that  they  were  rendered  untenantable  and  unfit  for 
occupancy,  either  by  the  elements  or  by  some  other  cause.  In 
other  words,  water,  one  of  the  elements,  was  the  proximate  cause 
of  the  injury,  and  by  the  interposition  of  this  element  the  premises 
were  rendered  untenantable  and  unfit  for  occupancy. 

"We  need  not  inquire,  therefore,  whether  the  injury  was  the  result 
of  a  combination  of  the  two  causes  referred  to,  but  may  predicate 
on  the  verdict  that  it  resulted  directly  from  the  element  of  water, 
without  tlie  presence  of  which  there  would  have  been  no  such 
injury.  We  are  confirmed  in  our  judgment  by  the  decision  of  the 
Court  of  Appeals  in  Sully  v.  Schmitt  (147  N.  Y.  248),  where  the 
legal  effect  of  the  statute  was  under  consideration.  The  premises, 
containing  a  defective  sewer,  were  let  to  a  tenant.  The  tenant 
endeavored  to  remedy  the  defect,  but  the  landlord  made  no  such 
attempt  and  continued  to  maintain  the  premises  in  an  offensive  con- 
dition, so  that  stenches  entered  the  building,  creating  a  condition  of 
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things  amounting  to  a  nuisance  dangerous  to  life.  Tlie  court  held 
that  this  constituted  an  eviction  at  law,  warranting  an  abandonment 
of  the  premises  under  the  law  of  1860.  A  more  full  statement  of 
the  facts  in  this  case  is  contained  in  the  report  of  the  appeal  on  a 
previous  trial  {Sully  v.  Schmidt^  11  N.  Y.  Supp.  694).  That  report 
contains  a  dissenting  opinion  by  Mr.  Justice  Hatch,  which  was  practi- 
cally adopted  in  the  Court  of  Appeals  on  the  last  appeal. 

In  Vann  v.  limise  (94  N.  Y.  401)  it  was  contended  that  the  court 
below  erred  in  giving  instructions  to  the  jury  :  "  That  if,  without 
fault  or  negligence  on  the  part  of  the  tenants,  the  rooms  were  unten- 
antable and  unfit  for  occupancy,  they  were  justified  in  leaving,  and 
would  not  be  bound  thereafter  to  pay  rent."  The  court  held  that 
this  constituted  no  error. 

It  would  seem  to  result  necessarily  from  these  authorities  that,  as 
the  premises  were  rendered  untenantable  and  unfit  for  occupancy 
by  the  inflow  of  water,  there  was  an  eviction  at  law  which  justified 
the  tenant  in  surrendering  the  premises,  and  that  his  estate  is  not 
liable  to  pay  rent  thereafter. 

The  judgment  must  be  affirmed. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Fredekick  Johnson  and  Abbam  J.  Light,  Composing  the  Firm  of 
Johnson  &  Light,  Respondents,  v.  The  City  of  Mount  Vernon, 
Appellant. 

Contrcuit  to  flU  in  a  street  and  maintain  it  at  grade  for  a  year  —  duty  of  the  con- 
trader  as  to  continuing  the  work — direction  of  tJie  street  commissioner  to  stop, 

A  contractor  agreed  to  bring  a  street  to  a  specified  grade  and  to  maintain  it  at 
such  grade  for  a  period  of  twelve  months  after  the  completion  of  the  work, 
receiving  pay  therefor  at  the  rate  of  thirty  cents  per  "cubic  yard  of  filling  for 
embankment,"  the  proposals  for  bids  for  the  work  stating  that  the  engineer's 
estimate  of  the  work  to  be  done  was  a  specified  number  of  cubic  yards  for 
filling,  which  is  to  be  "approximate  only.  *  «  ♦  The  contractor  shall  have 
no  claim  against  the  city  by  reason  of  any  variation  between  the  quantities  of 
the  approximate  estimate  and  the  actual  quantities  as  measured  when  the  work 
is  completed." 
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Held,  that  the  contractor  could  not  maintain  an  action  against  the  city  for  the 
work  done  in  bringing  the  street  to  grade,  where,  by  reason  of  the  swampy 
nature  of  the  land,  it  had  settled  and  been  filled  up  on  three  or  more  different 
occasions,  and  had  again  sunk  below  the  grade  level  within  the  year. 

In  such  a  case  it  is  the  duty  of  the  contractor  to  continue  the  work  until  it  has 
been  accepted  by  the  commissioner  of  public  works  of  the  municipality,  or 
until  such  commissioner  has  improperly  refused  to  give  bis  certificate;  and 
even  where  the  contractor  is  justified  in  suspending  the  work  by  the  direction 
of  the  commissioner,  his  right  to  take  advantage  of  such  direction  is  waived 
by  his  afterwards  continuing  the  work. 

Appeal  by  the  defendant,  The  City  of  Mount  Vernon,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the  23d 
day  of  March,  1898,  upon  the  report  of  a  referee. 

William  J.  Marshall^  for  the  appellant. 

David  Swits  [George  C.  AppeU  with  him  on  the  brief],  for  the 
respondents. 

Goodrich,  P.  J. : 

On  December  9, 1896,  the  plaintiffs,  who  were  general  contractors, 
entered  into  two  separate  contracts  with  the  city  of  Mt.  Vernon,  the 
defendant,  to  grade  and  otherwise  improve  parts  of  North  Third 
avenue  and  Oakley  avenue,  two  streets  of  the  defendant.  The  con- 
tracts are  identical  in  their  provisions,  except  as  to  the  localities. 
The  city  had  previously  issued  "  proposals  "  for  "  regulating,  grading 
and  otherwise  improving"  the  streets.  The  proposals  required 
material  to  be  furnished  by  the  contractor,  according  to  plans  and 
specifications.  The  work  was  to  be  paid  for  at  the  rate  of  thirty 
cents  per  cubic  yard  "  of  filling  for  embankment."  The  proposals 
stated  that  the  engineer's  estimate  of  the  work  to  be  done  was  11,350 
cubic  yards  for  filling,  which  was  stated  to  be  "  approximate  only, 
and  bidders  are  required  to  form  their  own  judgment  of  the  quan- 
tities and  character  of  the  work  by  personal  examination  of  the 
ground,  and  of  the  specifications  and  drawings  relating  to  the  work. 
The  contractor  shall  have  no  claim  against  the  city  by  reason  of  any 
variation  between  the  quantities  of  the  approximate  estimate  and 
the  actual  quantities  as  measured  when  the  work  is  completed,  nor  on 
account  of  any  misunderstanding  or  misconception  of  the  nature  and 
character  of  the  work  or  of  the  ground  where  it  is  to  be  executed." 
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The  plaintiffs  made  a  bid  for  the  work  named,  using  the  words, "  for 
filling  placed  in  embankment,  per  cubic  yard,  the  sum  of  thirty  cents." 

The  plaintiffs  thereafter  entered  into  written  contracts  with  the 
defendant,  some  of  the  provisions  of  which  contracts  we  proceed  to 
state.  The  plaintiffs  agreed  to  "  furnish  and  provide  all  the  work 
and  materials  required  in,  toward  or  about  the  regulating,  grading, 
and  otherwise  improving  (the  street  in  question),  according  to  the 
several  plans  or  drawings,  and  specifications  prepared  and  placed  in 
possession  of  the  city  clerk  *  *  *  which  said  plans  or  drawings 
and  specitications  form  and  are  to  be  considered  as  part  of  this  con- 
tract." Among  the  specitications  in  the  contract,  the  clause  on 
grading  reads  as  follows :  "  The  avenue  shall  be  graded  to  its  entire 
width,  by  embankment,  so  that  the  carriageway,  gutters  and  side- 
walks may  be  shaped  to  conform  to  the  drawings.  The  center  of 
the  street  shall  be  made  to  conform  to  the  established  grade  line, 
which  is  shown  on  the  profile,  and  which  will  be  indicated  on  the 
ground  by  the  engineer  by  suitable  grade  stakes  to  be  given  by  him 
from  time  to  time  as  required." 

Clause  VI  of  the  contract  reads  as  follows :  "  That  all  work  of 
any  kind  which,  during  its  progress,  or  before  the  final  acceptance 
of  the  whole  work,  shall  become  damaged  from  any  cause  whatso- 
ever, shall  be  replaced  and  repaired  to  the  satisfaction  of  the  said 
Common  Council  and  the  Commissioner  of  Public  Works,  by  the 
said  parties  of  the  second  part  at  their  own  cost  and  expense." 

Clause  XIV  provided  that  no  payment  should  be  made  "  until  a 
certificate  of  the  engineer  of  such  work,  as  to  the  value  of  the  work 
done,  or  that  this  contract  has  been  fully  performed,  and  the  work 
finished,  complete  and  perfect  in  every  respect,  has  been  filed  in  the 
ofiice  of  the  City  Clerk." 

Clause  XVII.  "That  no  work  shall  be  considered  as  accepted 
which  may  be  defective  in  construction  or  deficient  in  any  of  the 
requirements  of  the  specifications,  and  that  the  said  parties  of  the 
second  part  will  correct  any  imperfect  work,  whenever  discovered 
before  the  final  completion  and  acceptance  of  the  whole  work." 

Clause  XXXI  reads  in  part  as  follows :  "  That  the  contractor 
shall  be  responsible  for  the  entire  work  until  the  time  of  its  final 
acceptance,  and  shall  keep  the  whole  work  executed  by  him  in  per- 
fect order  and  repair  for  the  period  of  12  months  after  the  comple- 
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tion  of  the  same,  at  which  time  it  may  be  accepted,  if  the  work  be 
then  in  good  order,  in  conformity  with  the  required  grades,  lines 
and  dimensions,  and  if  all  other  stipulations  on  the  part  of  the  con- 
tractor have  befen  fulfilled." 

The  plaintiffs  proceeded  with  the  execution  of  the  work,  which 
consisted  chiefly  in  furnishing  filling  to  bring  the  streets  to  the 
required  grade,  and  accomplished  that  result.  Unfortunately,  the 
streets  ran  through  swampy,  unstable  ground,  called  by  one  of  the 
witnessess  a  "  bog  meadow,"  and  the  embankment  overloaded  the 
foundation,  causing  the  street  to  settle,  so  that  bubbles  appeared  and 
the  land  on  either  side  of  the  street  was  forced  upwards.  There  is 
evidence  tending  to  show  that  the  plaintiffs  on  several  occasions  by 
adding  more  earth  brought  the  street  up  to  the  grade,  and  that  at 
some  time  Mr.  Odell,  the  commissioner  of  public  works  of  the 
defendant,  ordered  the  plaintiffs  to  stop  their  work ;  that  after  this 
cessation  of  the  work  the  streets  again  settled  below  grade  and  that 
the  street  at  the  time  of  the  trial  was  lower  than  it  was  before  the 
work  was  commenced.  The  plaintiffs,  claiming  that  they  had  ful- 
filled their  contract,  brought  this  action  against  the  city  to  recover 
$9,773.70.  The  defendant  answered,  and  the  issues  were  referred 
to  a  referee,  who  directed  judgment  for  the  plaintiffs  for  the  full 
amount  claimed.  From  the  judgment  entered  upon  such  report  the 
defendant  appeals. 

It  will  be  observed  that  the  contract  did  not  require  the  payment 
of  a  gross  sum  for  the  entire  work,  but  the  payment  of  thirty  cents 
per  cubic  yard  of  material  furnished.  The  referee  found,  as  matter 
of  fact,  that  the  plaintiffs  furnished  material  to  the  amount  and  of 
the  value  stated  in  the  complaint,  and  that  the  defendant  had  wrong- 
fully and  unjustly  refused  to  accept  the  work  and  to  take  the  proper 
and  necessary  proceedings  under  the  provisions  of  its  charter  to  raise 
the  moneys  with  which  to  pay  the  plaintiffs  for  the  work  performed. 

In  his  opinion  the  referee  says :  "  The  contracts,  however,  did  not 
specify  the  amount  of  filling  to  be  required,  either  approximately 
or  otherwise.  *  *  *  The  evidence  shows  that  on  more  than 
one  occasion  the  plaintiffs  brought  the  street  up  to  grade  and  that 
they  duly  demanded  of  the  proper  authorities  the  requisite  certifi- 
cate to  entitle  them  to  payment.  The  first  question  is,  did  they 
comply  with  their  contracts  ?    I  think  tliat  they  did.    At  the  time  thej 
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were  ordered  to  stop  work  they  brought  the  street  up  to  grade  and 
were  entitled  to  the  proper  certificate." 

By  the  terms  of  the  contract  the  plaintiffs  agreed  not  only  to 
bring  the  street  to  the  specified  grade,  but  to  maintain  it  at  such 
grade  for  the  period  of  twelve  months  after  the  completion  of  the 
work.  That  they  fully  appreciated  the  force  of  these  provisions  is 
evidenced  by  the  fact  that  after  they  first  brought  the  street  to 
grade,  and  after  it  sunk  into  the  swamp,  they  filled  it  up  on  three  or 
more  different  occasions.  The  defendant  made  no  representations 
whatever  as  to  the  character  of  the  foundation  of  the  locality,  and 
the  plaintiffs  were  bound  to  continue  their  work  until  it  was 
accepted  by  the  commissioner  as  a  fulfillment  of  the  contract,  or 
until  he  improperly  refused  to  give  a  certificate.  The  sinking  of 
the  street  furnished  no  defense  to  their  agreement  to  fill  the  street 
to  grade  and  to  keep  it  in  perfect  order  and  repair  for  twelve 
months  after  its  completion.  The  city  bound  itself  to  pay  thirty 
cents  per  cubic  yard  for  all  work  necessary  to  the  fulfillment  of  the 
contract,  and  the  plaintiffs  were  bound  to  continue  to  furnish  filling 
so  long  as  it  became  necessary  for  the  purpose  of  filling  up  to  and 
maintaining  the  grade  for  a  period  of  twelve  months  after  the  com- 
pletion of  their  work.  Their  failure  to  do  so  prevents  a  recovery 
in  this  action. 

But  the  plaintiffs  contend  that  they  were  excused  from  further  per- 
formance of  the  contract  because  Mr.  Odell,  the  commissioner, 
directed  them  to  stop  further  work.  The  testimony  upon  this  sub- 
ject is  somewhat  meagre.  The  plaintiff  Light  testified  :  "  I  was  told 
to  stop  by  the  former  commissioner,  Mr.  Odell,"  but  it  does  not 
appear  when  this  order  was  given.  Mr.  Odell  was  not  examined  as 
a  witness,  but  his  term  of  ofiiee  expired  and  he  was  succeeded  by 
Mr.  McTague.  The  date  of  the  latter's  appointment  does  not 
exactly  appear,  but,  being  examined  as  a  witness,  in  February,  1898, 
he  testified  that  he  had  been  in  office  about  five  months,  which 
would  make  his  term  commence  sometime  in  September,  1897. 
The  contract  was  dated  December  9,  1896.  This  action  was  com- 
menced October  20,  1897,  and  the  complaint  alleges  that  the  work 
was  completed  before  that  date.  There  is  evidence  tending  to  show 
that  the  work  commenced  December  1,  1896,  and  continued 
almost  daily  up  to  March  20,  1897,  at  w^hich  time  there  was  a  sns- 
App.  Div.— Vol.  XXXIV.         3 
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pension  of  the  work  until  April  liftli,  from  which  time  it  continued 
daily  up  to  April  14, 1897.  This  testimony  is  derived  from  "  slips'^ 
furnished  by  the  drivers  of  the  wagons  occupied  in  the  filling,  but 
it  is  difficult  to  determine  from  the  record  whether  work  was  done 
at  other  times,  and  the  counsel  of  the  parties  have  furnished  us  no 
tabulation  showing  whether  these  slips  cover  the  entire  work  for 
which  payment  is  sought  in  this  action. 

.  It  may  be  observed,  ho]vever,  that  as  Mr.  McTague  succeeded 
Mr.  Odell  about  September,  1897,  and  as  the  slips  furnished  relate 
to  work  which  was  done  only  up  to  April,  1897,  all  of  the  work 
thus  mentioned  in  the  slips  must  have  been  done  during  Odell's 
incumbenc3^  Mr.  McTague  testified  :  "  No  work  has  been  done  by 
Johnson  &  Light  on  these  contracts  since  I  have  been  commis- 
sioner, that  I  know  of,"  but  the  plaintiff  Light  testified  :  "  Mr.  (Jdell 
was  the  commissioner  of  public  works  of  the  defendant  at  that  time* 
during  all  the  time  this  work  was  in  progress.  I  did  work  after  the 
appointment  of  the  present  commissioner." 

It  is  probable  that  the  first  part  of  this  testimony  of  Light  referred 
to  the  general  work  in  filling  the  street  to  grade,  and  that  the  latter 
part  related  to  work  done  in  renewing  the  grade,  so  that  the  two 
statements  may  be  easily  reconciled,  and  we  assume  that  the  l)ody 
of  the  work,  upon  the  completion  of  which  the  plaintiffs  claim  the 
fulfillment  of  their  contract,  was  done  during  Odell's  term.  But 
even  if  the  plaintiffs  were  justified  in  suspending  the  work  by  the 
direction  of  Odell,  the  fact  that  they  continued  to  work  thereafter, 
and  during  the  administration  of  McTague,  constitutes  a  waiver  of 
any  rights  which  they  might  have  acquired  by  obedience  to  the 
direction  of  Commissioner  Odell. 

The  referee  erred  in  finding  that  the  plaintiffs  had  fulfilled  their 
contract,  and  for  this  error  the  judgment  must  be  reversed.  This 
ruling  makes  it  unnecessary  to  examine  any  of  the  other  points  pre- 
sented by  the  appellant. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

All  concurred  ;  Hatch,  J.,  absent. 

Judgment  reversed  and  new  trial  granted  before  a  new  referee 
to  be  appointed  at  Special  Term,  costs  to  abide  the  event. 

*  Sic, 
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Silas  Laird,  Respondent,  v.  Frederick  M.  Littlefield,  84    43I 

/  „  ftl64»697 

Appellant. 

Lloyds  trufuranee  policy  —  action  against  one  of  several  indemnitors  —  basis  of  an 

additional  allowance. 

In  an  action  upon  a  Lloyds  insurance  policy  against  one  of  a  number  of  indi- 
vidual indemnitors,  to  recover  the  proportionate  amount  of  the  loss  for  which 
such  defendant  is  liable,  an  additional  allowance  of  five  per  cent  is  not  prop- 
erly granted  upon  the  entire  amount  of  the  loss  covered  by  the  policy,  although 
the  policy  contains  a  provision  that,  to  avoid  multiplicity  of  suits,  no  action 
shall  be  maintained  under  the  policy  against  more  than  one  of  the  indemnitors, 
and  that  the  final  decision  in  such  action  shall  be  decisive  upon  each  indem- 
nitor, in  the  same  manner  as  if  he  were  sole  defendant  in  a  similar  suit,  "save 
and  except,  however,  as  to  the  matter  of  costs  and  disbursements/' 

In  such  a  case  the  subject-matter  involved  is  the  sum  payable  by  the  defendant 
thus  sued,  and  does  not  include  the  ulterior  liability  of  the  other  individual 
indemnitors. 

Appeal  by  the  defendant,  Frederick  M.  Littlefield,  from  a  jndg- 
raent  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
oflBce  of  the  clerk  of  the  county  of  Dutchess  on  the  19th  day  of 
February,  1898,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  Dutchess  County  Special  Term,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  10th  day  of  February,  1898,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes,  with 
notice  of  an  intention  to  bring  up  for  review  upon  such  appeal  an 
order  entered  in  said  clerk's  office  on  the  2d  day  of  March,  1898, 
denying  the  defendant's  motion  for  a  retaxation  of  costs. 

George  L,  Allen^  for  the  appellant. 

George  Wood^  for  the  respondent. 

Goodrich,  P.  J. : 

This  action  was  brought  upon  a  policy  of  fire  insurance,  dated 
September  10, 1896,  issued  to  the  plaintiflF  by  the  Guardian  Assurance 
Lloyds,  and  signed  by  twenty  individual  indemnitors,  of  whom  the 
defendant  was  one.  Each  individual  covenanted  to  pay  one  twen- 
tieth of  any  loss.  The  policy  covered  a  stock  of  drugs  and  other 
goods  and  the  furniture,  fixtures  and  other  articles  in  a  store  occu- 
pied by  the  assured  at  New  Hamburg,  Dutchess  county.     It  was 
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conceded  at  the  trial  that  the  property  was  destroyed  by  iire  on 
September  13,  1896,  and  that  its  vahie  was  §1,550.  The  complaint 
demanded  judgment  for  $77.50,  one-twentieth  of  the  loss,  and 
interest.  The  defendant  claimed  that  the  premises  were  incumbered 
by  a  chattel  mortgage  and  by  a  judgment  and  execution  thereon 
which  invalidated  the  policy  according  to  its  terms.  It  was  admitted 
that  prior  to  the  issuance  of  the  policy  there  had  been  such  incum- 
brance, but  there  was  evidence  showing  conclusively  that  the  mort- 
gage and  judgment  had  actually  been  paid,  though  they  had  not 
been  satisfied  of  record  at  the  date  of  the  policy.  The  trial  court 
found  such  to  be  the  facts  and  ordered  judgment  for  one-twentieth 
of  the  loss,  which  with  interest  amounted  to  $85.22.  In  that 
respect  the  judgment  should  be  aflirmed. 

But  we  think  it  was  error  to  grant  an  allowance  of  five  per  cent 
upon  $1,550,  the  entire  amount  of  the  loss. 

Section  3253  of  the  Code  of  Civil  Procedure,  in  cases  of  this 
character,  authorizes  an  allowance  of  "  a  sum  not  exceeding  five  per 
centum  upon  the  sum  recovered  or  claimed,  or  the  value  of  the  sub- 
ject-matter involved."  The  sum  both  "claimed  and  recovered"  in 
this  action  was  $77.50  and  interest.  The  policy  contained  a  provis- 
ion that,  to  avoid  multiplicity  of  suits,  no  action  should  be  maintained 
under  the  policy  against  more  than  one  of  the  indemnitoi's  and  that 
a  final  decision  in  such  an  action  should  be  decisive  upon  each 
indemnitor,  in  the  same  manner  as  if  he  had  been  sole  defendant  in 
a  similar  suit,  "  save  and  except,  however,  as  to  the  matter  of  costs 
and  disbursements." 

The  subject-matter  involved  was  the  one-twentieth  share  of  the 
entire  loss,  which  the  defendant  was  liable  to  pay.  It  did  not  include 
the  ulterior  liability  of  the  other  underwriters. 

Ths  Atlantic  Dock  Company  v.  Libhy  (45  N.  Y.  499)  was  an 
action  to  prevent  the  use  of  certain  premises  in  Brooklyn  for  the 
prosecution  of  certain  business,  and  to  recover  $1,000  damages. 
The  premises  were  appraised  as  of  the  value  of  $50,000.  No  dam- 
ages were  recovered,  but  the  action  was  sustained  as  to  the  injunction, 
and  an  allowance  of  $500  was  granted.  The  court  held  that  the 
value  of  the  premises  affected  by  the  action  was  not  the  subject-mat- 
ter involved,  and  the  order  making  the  allowance  was  reversed. 

In  Struthers  v.  Pearce  (51  N.  Y.  365)  it  appeared  that,  during 
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the  existence  of  a  continuing  partnership  of  undetermined  duration, 
three  of  four  partners,  without  the  knowledge  of  the  other,  obtained 
a  new  lease  in  their  own  nanaes,  of  the  premises  leased  to,  and  used 
by,  the  firm,  and  the  court  held  that  upon  dissolution  the  other  part- 
ner was  entitled  to  his  proportion  of  the  value  of  the  lease.  The 
court  at  Special  Term  granted  an  allowance  of  live  per  centum  on 
the  entire  value  of  the  lease.  The  Commission  of  Appeals  (Lott, 
Oh.  J.)  said  (p.  368) :  "  The  claim  of  the  plaintiff  in  the  prater  of 
his  complaint  is  that  he  may  be  paid  one-fourth  of  the.  proceeds  of 
the  lease  in  question  on  the  sale  thereof;  the  recovery  did  not 
exceed  his  claim,  and  that  was  the  whole  amount  of  the  *  subject- 
matter  involved '  in  this  action;"  and  affirmed  the  order  of  the  Gen- 
eral Term  reducing  the  allowance  to  five  per  centum  upon  the  value 
of  the  plaintiffs  one-fourth  interest. 

The  judgment  should  be  modified  by  reducing  the  extra  allowance 
to  five  per  centum  on  the  amount  of  the  recovery  named  in  the 
judgment,  without  costs  to  either  party. 

All  concurred. 

Judgment  modified  by  reducing  the  extra  allowance  to  five  per 
cent  on  amount  of  recovery,  and  as  modified,  together  with  the 
order  denying  defendant's  motion  for  a  new  trial,  affirmed,  without 
costs. 


William  N.  Dykman,  as  Receiver  of  The  Commercial  Bank, 
Appellant,  v.  Seth  L.  Keeney  and  Others,  Respondents, 
Impleaded  with  Others. 

Bank  directors  —  tJieir  liability  for  declaring  dividends  —  the  question  tchethe>' 
renewal  notes  were  improperly  credited  as  assets,  how  determined. 

An  action  was  brought  by  a  receiver  of  a  bank  to  recover  from  the  directors 
thereof  dividends  declared  by  them,  on  the  ground  that  at  the  time  the  divi- 
dends were  declared  the  bank  had  no  surplus  profits,  and  that,  although  there 
was  an  apparent  surplus,  it  was  created  by  certain  notes  improperly  credited 
as  assets,  which,  while  by  their  terms  they  were  not  in  default  with  interest 
unpaid  for  over  a  year,  were  renewals  of  previous  obligations  extending  back 
for  a  long  period  of  time,  during  which  no  interest  or  principal  had  been  paid, 
except  so  far  as  the  interest  was  included  in  the  amount  of  the  renewal  notes 
or  in  separate  obligations. 
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Jleld,  that  it  -was  proper  to  submit  to  the  jury  the  question  whether  the  notes, 

taken  in  renewal  of  previous  obligations,  with  the  addition  of  the  interest 

thereon,  were  taken  in  the  due  course  of  business  and  whether  the  amount  of 

accrued  interest  included  in  the  new  notes  represented  loans  of  money  such 

as  would  have  been  made  apart  from  any  prior  relation  of  the  debtors  to  the 

bank,  or  whether  they  were  taken  merely  to  cover  defaulted  debts,  described  in 

section  26  of  chapter  689  of  the  Laws  of  1892. 

f 

Appeal  by  the  plaintiff,  William  N.  Dykman,  as  receiver  of  the 
Commercial  Bank,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  defendants,  entered  in  tlie  office  of  the  clerk  of  the  county  of 
Kings  on  the  12th  day  of  April,  1898,  upon  the  dismissal  of  the 
complaint  by  direction  of  the  court  after  a  trial  at  the  Kings  County 
Trial  Term. 

Jatnea  C.  Bergen^  for  the  appellant. 

Alfred  E.  Mudge^  Henry  M.  Dater  and  A,  Simisy  Jr,y 
for  the  respondents. 

CULLEN,  J. : 

This  action  is  brought  by  the  receiver  of  the  Commercial  Bank  to 
recover  from  the  defendants,  who  were  formerly  directors  of  the 
bank,  the  amount  of  a  dividend  declared  by  them  in  December, 
1892,  on  the  ground  that  at  the  time  the  bank  had  no  surplus  proiits. 
A  similar  action  has  already  been-  twice  before  this  division  of  the 
court.  {Dyhnan  v.  Keeney,  10  App.  Div.  610 ;  S.  C,  16  id.  131.) 
On  the  first  appeal  a  judgment  rendered  in  favor  of  the  plain- 
tiff was  reversed,  and  on  the  second  appeal  a  judgment  for  the 
defendants,  entered  on  a  verdict  by  direction  of  the  court,  was 
affirmed.  The  opinions  rendered  by  the  court  on  these  appeals  dis- 
cussed fully  the  general  principles  pertaining  to  the  maintenance  of 
the  action  and  the  liability  of  the  defendants  as  directors,  and  also 
the  basis  or  method  of  the  computation  by  which  the  financial  con- 
dition of  the  bank  should  be  determined.  It  is,  therefore,  necessary 
for  us  to  consider  on  this  appeal  only  the  question  presented  by  the 
additional  evidence  adduced  on  the  trial  of  the  present  action  as  to 
the  character  of  certain  securities  held  by  the  bank  at  the  time  of 
the  dividend. 

As  to  the  financial  status  of  the  bank,  it  is  sufficient  to  say  that 
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on  the  face  of  the  books  there  was  an  apparent  surphis  which  the 
plaintiff  sought  to  convert  into  a  deiiciency  by  showing  that  various 
items  were  improperly  credited  as  assets.  It  was  proved  that  these 
notes  or  securities,  while  by  their  terms  they  were  not  in  default 
with  interest  unpaid  for  over  a  year,  were  renewals  of  previous 
obligations,  the  original  loans  having  been  made  in  some  cases  as  far 
back  as  six  years  prior  to  the  time  of  the  dividend,  and  that  during 
such  time  neither  interest  nor  principal  had  been  paid  except  so  far 
as  the  interest  was  included  in  the  amount  of  the  renewal  notes,  or 
in  separate  obligations.  One  class  of  notes  had  been  renewed  in 
this  manner  from  six  to  twenty-three  times.  Among  the  assets  of 
the  bank  were  four  notes  of  the  St.  Kivin  Mining  Company,  aggre- 
gating §93,181.92.  The  following  is  their  history  :  On  October  1, 
1889,  the  mining  company,  a  depositor  with  the  bank,  had  over- 
drawn its  account  to  the  extent  of  nearly  $90,000.  Interest  was 
computed  on  this  sum,  and  four  notes  were  taken  for  the  principal 
and  the  interest  of  the  overdraft,  and  the  overdraft  marked  paid. 
On  March  12,  1890,  two  of  these  notes  were  marked  paid,  but  no 
money  was  received  by  the  bank.  The  account  was  adjusted  by- 
charging  the  amounts  of  the  notes  to  the  deposit  account  of  the 
mining  company  as  an  overdraft.  The  overdraft  was  subsequently 
marked  paid;  but  in  fact  was  paid  only  by  giving  new  notes.  There 
were  other  transmutations  in  the  form  of  this  indebtedness  prior  to 
the  declaration  of  the  dividend,  but  nothing  was  paid  on  the  debt, 
principal  or  interest  from  its  original  inception.  The  history  of  the 
other  securities  was  of  a  similar  character,  payments  being  made 
thereon  only  by  bookkeeping  entries  or  by  giving  new  obligations. 
Under  the  statute  (§  20,  chap.  6S9,  Laws  of  1892)  all  debts  owing 
the  bank  which  had  remained  due  without  prosecution,  and  upon 
whicli  no  interest  had  been  paid  for  more  than  a  year,  or  on  which 
judgment  had  been  recovered  and  remained  for  more  than  two 
years  unsatisfied,  were  to  be  computed  as  losses.  In  the  case  in  16 
Appellate  Division  (at  p.  131)  we  held  that  where  a  new  obligation 
was  given  by  a  new  party  for  an  old  debt  of  another  party,  even 
though  the  new  obligation  included  tlie  arrears  of  interest  accrued 
upon  the  old,  the  interest  on  the  obligation  was  not  unpaid  within 
the  meaning  of  the  statute.  We  are  not  prepared  to  say  that  the 
same  rule  would  not  obtain,  even  where  the  new  obligation  is  only 


Digitized  by  VjOOQIC 


48  DYKMAN  v.  KEENEY. 


Second  Department,  November  Term,  1898.  [Vol.  34. 

that  of  the  original  debtor.  But  Justice  Hatch,  in  writing  the 
opinion  of  the  court  in  the  case  referred  to,  was  careful  to  limit  the 
rule  to  cases  where  renewals  were  discounted  in  the  ordinary  course 
of  business,  and  where  the  contract  was  not  renewed  for  the  pur- 
pose of  evading  the  statute.  In  the  case  then  before  us  there  was 
nothing  to  show  that  the  renewal  was  not  a  fair  ordinary  business 
transaction.  If  a  mercantile  iirm  in  good  standing  should  obtain 
a  line  of  discount  with  its  deposit  bank,  we  think  it  would  be  unrea- 
sonable to  hold  that  it  was  in  default  as  to  the  interest  on  its  notes 
at  one  time  because  a  critical  examination  or  analysis  of  the  account 
might  show  that  at  a  later  period  its  discounts  with  the  bank  were 
greater  than  the  amount  of  the  previous  not^s  and  the  interest 
thereon.  So,  also,  if  one  should  obtain  a  loan  on  collateral  where 
the  value  of  the  security  far  exceeded  the  amount  of  the  loan,  it 
would  certainly  be  a  fair  business  transaction  to  renew  the  note,  with 
interest  added,  if  the  collaterals  would  still  be  reasonable  security 
for  the  enhanced  amount.  We  held  that  the  form  of  the  transac- 
tion was  not  controlling,  but  its  substance.  Ordinary  course  of 
business  includes  such  loans  as  would  ordinarily  be  made  by  an 
institution  seeking  to  loan  its  funds  that  it  might  receive  the  interest 
thereon ;  not  the  taking  of  new  obligations  from  insolvent  debtors, 
or  the  carrying  along  of  a  bad  debt  in  a  new  form.  The  evidence 
of  the  inception  and  subsequent  history  of  the  debts,  represented  by 
the  securities  we  have  spoken  of,  was  sufficient  to  require  at  least 
the  submission  of  the  question  to  the  jury,  as  one  of  fact,  whether 
the  notes  had  been  taken  in  the  due  course  of  business,  and  whether 
the  amounts  of  accrued  interest  included  in  the  new  notes  were  really 
loans  of  money  such  as  would  have  been  made  apart  from  any  prior 
relation  of  the  debtors  to  the  bank,  or  whetlier  they  were  taken 
merely  to  cover  defaulted  debts.  We  are,  therefore,  of  the  opinion 
that  the  direction  of  the  trial  court  dismissing  the  complaint  was 
erroneous. 

As  the  question  will  arise  on  another  trial,  we  think  that  we  should 
express  our  view  concerning  the  competence  of  the  evidence  oflFered 
by  the  plaintiff  as  to  the  custom  of  extending  discounts  in  other 
banks.  We  think  the  evidence  was  properly  excluded,  and  that  the 
character  of  these  loans  was  to  be  determined  by  the  jury,  on  proof 
of  their  history  and  the  circumstances  under  which  they  were  made 
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and  was  not  the  subject  of  expert  testimofiy  as  to  the  custom  in 
other  banking  institutions. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 


In  the  Matter  of  the  Application  of  The  School  Board  of  the 
Borough  of  Brooklyn,  Respondent,  for  a  Peremptory  Writ  of 
Mandamus  against  The  Board  of  Education  of  the  City  of 
New  York,  The  School  Board  of  the  Boroughs  of  Manhat- 
tan AND  The  Bronx,  The  School  Board  of  the  Borough  of 
Queens,  and  The  School  Board  of  the  Borough  of  Richmond, 
Appellants. 

Greater  Neva  York  charter — the  distribution  of  tlie  general  seliool  funds  by  the  board 
of  education  on  July  1,  1898. 

Section  11  of  chapter  878  of  the  Laws  of  1897  (the  Greater  New  York  charter), 
requires  a  distributioD  of  the  genercl  school  funds  by  the  board  of  education, 
iipon  the  basis  prescribed  by  section  1065  of  the  charter,  to  begin  on  July  1, 
1898. 

Appeal  by  The  Board  of  Education  of  the  City  of  New  York 
and  others  from  an  order  of  the  Supreme  Court,  made  at  tlie  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  25th  day  of  October,  1898,  granting  the 
motion  of  the  scliool  board  of  the  borough  of  Brooklyn  that  a  per- 
emptory writ  of  mandamus  issue  directing  the  board  of  education  of 
the  city  of  New  York  to  forthwith  apportion  the  general  school 
fund  among  the  several  borough  school  boards  of  the  said  city, 
under  and  in  pursuance  and  on  the  basis  of  section  1065  of  the 
Greater  New  York  charter. 

E.  Ellery  Anderson^  for  the  appellants. 

Ira  Leo  Bamlerger  and  J.  Edward  Swanstrom^  for  the 
respondent. 

App.  Div.— Vol.  XXXIV.        7 
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WlLLARD  BaRTLETTj  J.  I 

Tlie  thorough  and  satisfactory  discussion  which  this  case  received 
in  the  opinion  of  the  learned  judge  who  lieard  it  at  Special 
Term*  lias  left  us  little  to  do.  In  affirming  the  order  appealed 
from,  upon  tlie  grounds  stated  in  that  opinion,  we  deem  it  necessary 

♦The  following  is  the  opinion  of  the  Special  Term  referred  to  in  the  opinion: 
Oaynor,  J.: 

This  was  an  application  of  the  School  Board  of  the  borough  of  Brooklyn  for  a 
peremptory  writ  of  mandamus  against  the  Board  of  Education  of  the  city  of  New 
York,  to  require  it  to  apportion  the  general  school  fund  of  the  said  city  upon 
the  ratio  prescribed  by  section  1065  of  the  charter  of  the  new  city  of  New 
York. 

In  the  Department  of  Education  there  is  a  Board  of  Education  for  the  entire  city, 
and  a  school  board  in  each  of  the  boroughs  of  the  city,  except  that  the  boroughs 
of  Manhattan  and  the  Bronx  are  united  under  one  school  board.  All  moneys  for 
school  purposes  in  the  city  are  to  be  apportioned  and  raised  in  two  separate 
funds,  called  the  special  school  fund  and  the  general  school  fund.  The  former 
consists  of  moneys  for  the  purchase  of  school  sites,  the  erection  and  repair  of 
buildings,  the  purchase  of  supplier,  and  the  like;  the  latter  consists  almost 
entirely  of  moneys  for  salaries  of  teachers  and  all  other  employees.  The  yearly 
budget  as  prepared  by  the  Board  of  Estimate  and  Apportionment,  and  confirmed 
by  the  Municipal  Assembly,  is  required  to  exhibit  each  of  these  funds  separated, 
and  also  to  apportion  the  said  special  fund  among  the  said  boroughs,  while  the 
said  general  fund  has  to  be  raised  ia  bulk  and  afterwards  apportioned  among 
the  said  borough  school  boards  by  the  Board  of  Education  upon  the  ratio  of  the 
number  of  teachers  and  the  aggregate  number  of  days  of  attendance  of  pupils 
under  each  borough  school  board.  The  special  fund  is  administered  by  the  Board 
of  Education  ;  the  general  fund  by  the  borough  school  boards  as  so  apportioned 
among  them  by  the  Board  of  Education. 

The  foregoing  is  the  financial  system  of  the  Department  of  Education  (City 
Charter,  S§  1057  to  1065).  It  is  easy  to  see  its  application.  The  yearly  budget 
baving  been  made  up  and  confirmed,  such  budget  will  show  the  said  two  funds 
separated,  viz.,  the  special  school  fund  and  the  general  school  fund,  and  will  also 
exhibit  a  division  of  the  special  fund  among  the  boroughs,  but  not  of  the  general 
fund.  It  will  remain  for  the  Board  of  Education  to  divide  the  said  general  fund 
among  the  borough  school  boards  upon  the  ratio  above  mentioned. 

The  case  at  bar  has  to  do  only  with  a  question  of  such  division  among  the 
borough  school  boards  of  the  said  general  fund  by  the  Board  of  Education.  It  is 
claimed  that  such  scheme  of  division  does  not  become  operative  under  the  charter 
until  the  appropriations  of  the  budget  now  being  made  up  for  1899  come  to  be 
used,  viz.,  on  January  1,  1899;  in  other  words,  that  it  docs  not  apply  to  the  year 
1898,  and  the  present  controversy  is  concerning  the  division  of  such  general  fund 
for  the  year  1898. 

The  new  city  came  into  existence  on  January  1.  1898.  The  moneys  for  the 
^expenses  of  its  government  for  the  year  1898  were  not  appropriated  by  means  of 
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to  add  only  one  or  two  observations  suggested  by  the  oral  argument 
of  coonsel  in  this  branch  of  the  court. 

In  behalf  of  the  appellants,  much  emphasis  is  laid  upon  the 
injustice  of  distributing  the  general  school  fund  at  this  time  upon 
the  basis  prescribed  by  section  1065  of  the  Greater  New  York  char- 

a  budget  made  up  by  the  Board  of  Estimate  and  Apportionment  and  the  Municipal 
Assembly.  At  their  regular  times  in  the  year  1897  the  several  municipal  corpo- 
rations which  were  to  be  consolidated  on  January  1,  1898,  to  make  the  new  city, 
made  their  regular  appropriations  and  cast  their  regular  annual  taxes  for  the 
expenses  of  the  coming  year,  1898,  by  direction  of  the  charter  for  the  new  city, 
"Which  had  already  been  passtd  (§  10),  just  as  thougb  such  consolidation  was  not 
to  take  place.  On  January  1,  1898,  when  the  new  city  came  into  being,  these 
several  appropriations  passed  under  its  administration,  the  charter  directing  them 
to  be  used  for  the  expenses  of  the  new  city  for  the  year  1898  **  in  such  manner  as 
the  board  of  estimate  and  apportionment  for  that  year  may  determine;  *'  and 
further  providing  by  the  next  sentence  that  "  it  shall  be  the  duty  of  the  boaiti  of 
estimate  and  apportionment  to  apportion  the  said  funds  to  the  various  city  depart- 
ments, as  created  by  this  act,  so  that  such  funds  shall  be  used  as  nearly  as  may 
be  for  the  objects  for  which  they  were  raised"  (§  10). 

Under  this  provision  it  was  of  course  the  duty  of  the  Board  of  Estimate  and 
Apportionment  to  apportion  all  of  the  school  funds  of  1898  to  the  Department 
of  Education,  and  that  was  done.  But  by  section  11  of  the  new  charter  the 
division  of  the  said  funds  into  the  said  special  school  fund  and  general  school 
fund,  in  conformity  with  the  aforesaid  established  finuncial  system*  was  post- 
poned until  July  1,  1898.  That  section  provides  that  on  July  1,  1898.  the  Board 
of  Estimate  and  Apportionment  shall  divide  the  residue  or  unexpended  balances 
of  such  school  funds  into  "the  special  school  fund  and  the  general  school  fund 
for  the  year  eighteen  hundred  and  ninety-eight,  so  that  the  schools  of  the  city 
may  begin  in  the  autumn  of  the  year  eighteen  hundred  and  ninety-eight  to  be 
conducted  upon  the  basis  of  this  division  of  funds,  and  in  general,  upon  the 
system  hereinafter  prescribed  in  this  act." 

That  system  I  have  exhibited  at  the  outset  of  this  opinion,  and,  as  has  been 
seen,  it  embraces  a  requirement  that  the  Board  of  Education  shall  apportion  the 
general  school  fund  amcmg  the  borough  school  boards  upon  the  ratio  of  the 
number  of  teachers  and  aggregate  days  of  attendance  of  p\ipils  under  such 
borough  boards.  And  the  Siiid  section  11  continues  and  concludes  as  follows, 
viz.:  "Up  to  July  first,  eighteen  hundred  and  ninety -eight,  the  school  money 
shall  be  spent  as  raised,  for  all  school  purposes,  by  the  various  school  boards 
respectively.  It  shall  be  the  duty  of  the  board  of  education,  as  constituted 
under  this  act,  to  make  all  appointments  therein  provided  for,  and  to  adopt  the 
necessary  by  laws  at  such  time  and  in  such  manucr  that  the  new  system  for  the 
administration  of  the  public  schools  of  the  city  as  provided  by  this  act  shall  go 
into  full  effect  on  July  first,  eighteen  hundred  and  ninety -eight."  It  would 
seem  that  this  explicit  provision  that  the  new  system  should  go  into  full  effect  on 
July  1,  1898,  could  not  be  made  plainer. 
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ter,*  because  it  is  said  that  although  section  901  provides  for  a  recti- 
fication of  the  inequalities  between  the  several  boroughs  by  means 
of  the  budget  and  tax  levy  of  1 899,  the  teachers,  janitors  and  clerks 
in  the  boroughs  of  Manhattan  and  the  Bronx,  Queens  and  Rich- 
mond will  meantime  be  deprived  of  part  of  their  salaries.  Such  a 
result,  however,  seems  to  be  inevitable  under  the  system  of  appor- 

The  Board  of  Estimate  and  Apportionment  did,  on  July  1, 1898,  divide  the  said 
unexpended  balances  of  school  funds  into  such  special  and  general  school  funds» 
but  the  Board  of  Education  has  neglected  to  make  the  apportionment  of  the  said 
general  school  fund  among  the  borough  school  boards,  and  the  school  board  of 
the  borough  of  Brooklyn  applies  for  a  peremptory  writ  of  mandamus  to  require 
it  to  do  so.  The  reason  assigned  for  its  failure  to  make  such  apportionment  is, 
that  when,  on  July  1,  1898,  the  Board  of  Estimate  and  Apportionment  divided  the 
unexpended  balances  of  school  funds  into  the  said  special  and  general  school 
funds,  as  aforesaid,  and  as  required  by  the  said  section  11  of  the  charter,  it  at  the 
same  time  not  only  apportioned  among  the  several  boroughs  the  special  fund 
thus  constituted,  but  also  assumed  to  and  did  apportion  the  said  general  fund 
among  the  said  borough  school  boards.  It  so  apportioned  the  said  general  fund 
by  allotting  to  each  borough  school  board  what  remained  unexpended  of  the  sum 
appropriated  as  aforesaid  for  school  purposes  in  the  territory  of  such  borough  in 
1897.  By  this  apportionment  the  school  board  of  the  borough  of  Brooklyn  was 
allotted  over  $300,000  less  than  w^ould  be  allotted  to  it  under  an  apportionment  of 
such  general  fund  by  the  Board  of  Education  upon  the  said  ratio  which  it  is 
required  to  adopt. 

It  seems  to  me  that  the  said  apportionment  by  the  Board  of  Estimate  and 
Apportionment  was  without  authority  and  therefore  a  nullity.  Section  11  of  the 
charter,  as  has  already  been  seen,  specifically  directed  the  Board  of  Estimate  and 
Apportionment  to  divide  the  unexpended  balances  of  school  funds  into  a  special 
school  fund  and  a  general  school  fund  on  July  1,  1898,  **  so  that  the  schools  of 
the  city  may  begin  in  the  autumn  of  the  year  eighteen  hundred  and  ninety-eight 
to  be  conducted  upon  the  basis  of  this  division  of  funds,  and  in  general  upon 
the  system  hereinafter  prescribed  in  this  act ; "  and  the  words  which  follow  these 
reiterate  the  purpose  "  that  the  new  system  for  the  administration  of  the  public 
schools  of  the  city  as  provided  by  this  act  shall  go  into  full  effect  on  July  first, 
eighteen  hundred  and  ninety-eight.''  An  essential  part  of  that  system,  as  has 
been  seen,  is  an  apportionment  of  the  general  school  fund  among  the  borough 
school  boards  by  the  Board  of  Education  upon  the  basis  already  mentioned. 

It  is  contended  that  this  explicit  provision  in  section  11  to  put  the  system  of 
school  administration  prescribed  by  the  charter  into  '*  full  effect '"upon  and  from 
July  1,  1898,  is  nullified  in  respect  of  such  division  of  the  general  school  fund 
by  the  Board  of  Education  by  the  prior  provision  of  section  10  already  cited,  viz., 
that  the  funds  received  from  the  superseded  municipal  corporations  may  be  spent 
in  1898  "  in  such  manner  as  the  board  of  estimate  and  apportionment    *    *    * 

♦Chap.  378,  Laws  of  1897.— [Rep. 
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tioning  the  general  Bchool  fund  prescribed  by  section  1065  of  the 
charter,  so  long  as  tlie  conditions  remain  substantially  the  same  in 
the  respective  boroughs,  in  regard  to  the  number  of  quaUfied  teach- 
ers and  the  aggregate  number  of  days  of  attendance  by  the  pupils. 
This  is  true  whether  it  be  held  that  the  charter  requires  that  appor- 
tionment to  begin  on  July  1,  1898,  or  not  until  January  1,  1899. 

may  determine,"  and  that  "it  shall  be  the  duty  of  the  board  of  estimate  and 
apportionment  to  apportion  the  said  funds  to  the  various  city  departments  as 
created  by  this  act,  so  that  such  funds  shall  be  used  as  nearly  as  may  be,  for  the 
objects  for  which  tbey  were  raised." 

I  see  no  conflict  between  these  provisions  of  sections  10  and  11.  The  broad 
•words  of  section  10,  that  such  funds  may  be  used  for  the  expenses  of  the  city  gov- 
ernment in  such  manner  as  the  Board  of  Estimate  and  Apportionment  may  deter- 
mine, are  immediately  limited  by  words  making  it  the  duty  of  the  said  board  to 
apportion  said  funds  among  the  departments  to  be  used  as  nearly  as  may  be  for 
the  objects  for  which  they  were  raised.  And  then  comes  section  11  with  its  fur- 
ther special  directions  to  the  said  board  in  respect  of  the  administration  of  that 
part  of  the  said  funds  which  was  raised  for  school  purposes.  All  of  these  pro- 
visions construed  together  by  no  means  leave  the  said  board  free  to  determine  the 
use  of  the  said  funds  as  it  sees  fit,  as  might  be  the  case  if  the  first  part  of  the  said 
provision  of  section  10  stood  alone. 

Only  teachers  who  alone,  or  adding  their  time  of  service  to  that  of  their  lineal 
predecessors,  shall  have  "taught  in  the  schools  under  the  charge  of  the  board 
during  a  term  of  not  less  than  thirty-two  weeks,"  are  counted  in  ascertaining  the 
number  of  teachers  in  the  borough  for  the  purpose  of  such  division  of  the  gen- 
eral school  fund  (§  1065).  As  thirty-two  weeks  could  not  elapse  from  February 
1,  1898,  when  the  Board  of  Education  and  the  borough  school  boards  came  into 
authority  (§  1061),  to  July  1,  when  the  general  fund  was  constituted,  it  is  argued 
that  there  were  no  teachers  fulfilling  the  requirement,  and  that  therefore  such 
division  was  not  contemplated  for  1898.  But  the  limitation  is  not  to  teachers 
•who  have  taught  thirty-two  weeks  under  the  borough  boards,  but  to  teachers 
■who  have  taught  that  length  of  time  in  the  schools  now  under  the  charge  of  the 
said  boards  This  relates  back  to  and  covers  the  time  of  the  said  schools  under 
the  government  of  the  predecessors  of  the  said  boards. 

It  is  said  that  as  it  would  be  unjust  to  the  other  boroughs  to  give  to  Brooklyn 
borough  in  1898  more  of  the  school  funds  than  Mras  raised  in  that  borough  in 
1897,  the  makers  of  the  charter  and  the  Legislature  could  not  have  meant  such  a 
thing.  But  it  will  be  seen  that  section  901  was  framed  in  anticipation  of  such 
ineqiialities  in  the  financial  adjustments  of  1898  in  respect  of  the  borough  expendi- 
tures; and  to  prevent  injustice  resulting  therefrom,  the  excess  which  any  borough 
^ets  in  that  year  is  to  be  cast  back  upon  it  by  means  of  the  budget  and  tax  levy 
of  1899,  and  by  the  same  means  the  case  of  any  borough  which  gets  less  than  it 
•was  entitled  to  is  to  be  adjusted. 

The  motion  is  granted. 
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If  it  appeared  that  the  apportionment  would  produce  evils,  assum- 
ing the  system  to  go  into  effect  in  July,  1898,  but  would  produce 
no  similar  evils,  assuming  that  it  did  not  take  effect  until  January, 
1899,  that  fact  would  be  a  legitimate  argument  in  favor  of  adopting 
the  latter  view  in  case  the  question  was  fairly  debatable ;  but  when 
we  find  that  the  unfortunate  consequence  is  inherent  in  the  system 
as  applied  to  existing  conditions,  whenever  that  system  shall  take 
effect,  we  cannot  recognize  in  it  any  reason  for  hesitating  to  permit 
the  system  to  go  into  operation  at  once. 

And  that  the  Legislature  intended  to  e8taT3lish  the  new  system 
complete  on  and  after  July  1,  1898,  the  language  of  the  Greater 
New  York  charter  leaves  little  room  for  doubt.  Indeed,  it  is  seldom 
that  the  legislative  intent  as  to  the  time  when  a  statutory  change 
shall  take  effect  is  so  clearly  and  unequivocally  manifested  as  it  is  in 
this  case.  "  The  board  of  estimate  and  apportionment  shall,  out  of 
the  residue  of  the  various  funds  raised  for  the  support  of  the  public 
schools  of  the  different  parts  of  the  city  during  the  year  eighteen 
hundred  and  ninety -eight,  constitute  froin  and  after  July  firsts 
eighteen  hundred  and  ninety-eight,  tlie  special  school  fund  and  the 
general  school  fund  for  the  year  eighteen  hundred  and  ninety- 
eight,  80  that  the  schools  of  the  city  may  hegin  in  the  autumn  of 
the  year  eighteen  hundred  and  ninety -eight,  to  he  conducted  upon 
the  basis  of  this  division  of  funds^  and  in  general^  upon  the 
system  hereinafter  ^y^escribed  in  this  actP  (Greater  New  York 
Charter,  Laws  of  1897,  chap.  378,  §  11.)  The  division  of  funds 
thus  mentioned  is  the  division  directed  by  section  1065  of  the 
charter.  This  seems  so  plain  that  we  should  not  be  justified  in 
adopting  any  other  construction,  even  if  the  consequences  involved 
greater  inequalities  in  the  receipts  of  the  several  boroughs  than  those 
which  will  actually  ensue.  The  remedy  for  such  results  must  be 
Bouglit  from  the  Legislature.  Where  the  intention  of  the  lawmaker 
can  be  ascertained  as  readily  as  it  seems  to  be  ascertainable  in  this 
case,  the  courts  have  only  to  declare  it,  and  leave  those  whose  inter- 
ests demand  different  legislation  to  seek  it  from  the  law-making 
branch  of  the  government. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.' 
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In  the  Matter  of  the  Application  of  Daniel  Noble. 

John  H.  Sutphin,  Clerk   of  the   County  of  Queens,  Appellant; 
Daniel  Noble,  Respondent. 

Oounty  of  N<umu  —  median  5  of  cJiapter  588,  Laws  of  1898,  providing  for  a  hoard 
of  supervisors  of  that  county,  is  constitutional  —  such  board  may  meet  as  a  board 
of  canvassers  prior  to  January  1,  1899  —  th^  remedy  to  prevent  names  being  put 
on  ballots  is  by  mandamus,  not  by  order. 

The  county  of  Nassau,  created  by  chapter  588  of  the  Laws  of  1898,  containing 
the  towns  of  Oyster  Bay,  North  Hempstead  and  Hempstead,  was  intended  to 
be  constituted  as  a  new  county  for  the  purposes  of  the  general  election  held  in 
November,  1898. 

The  provisions  of  section  6  of  that  act,  directing  that  the  board  of  supervisors  of 
that  county  shall  be  composed  of  members  who  have  been  duly  elected  super- 
visors of  the  several  towns  which  make  up  the  new  county,  in  the  manner  and 
for  the  period  provided  by  law,  are  not  unconstitutional.  Although  the  board 
of  supervisors  is  a  county  organization,  its  members  are  properly  classed  as 
town  officers. 

It  seems,  that  the  supervisors  of  such  towns  would  constitute  the  board  of  super- 
visors of  the  new  county,  even  were  there  no  express  enactment  to  that  effect 
in  the  statute  establishing  the  county. 

Such  board  of  supervisors  of  the  new  county  came  into  existence  prior  to  the 
1st  day  of  January,  1899,  so  far  as  related  to  the  duties  of  the  board  in  the 
canvassing  of  the  votes  cjist  at  the  geneml  election  in  November,  1898,  for  which 
purpose  the  board  had  power  to  meet  as  a  board  of  canvassers,  as  prescribed  in 
the  Election  Law,  in  a  place  within  the  territory  of  the  new  county,  as  public 
as  would  have  been  the  office  of  the  county  clerk  had  there  been  a  county 
clerk  of  that  county  in  existence,  and  it  had  power  to  select  a  secretary  in  tlie 
absence  of  such  county  clerk. 

An  order  simply  directing  a  county  clerk  to  omit  from  the  official  ballots  for 
certain  towns  of  the  new  county  the  names  of  amdidates  nominated  for 
county  offices  of  another  county  is  not  warranted  by  section  88  of  the  Election 
Law  (Chap.  909  of  the  Laws  of  1896),  but  such  order  should  provide  for  the 
issuance  of  a  peremptory  writ  of  mandamus. 

Appeal  by  John  H.  Sutphin,  clerk  of  the  county  of  Queens,  from 
an  order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term,  bearing  date  the  22d  day  of  October,  1898,  and  entered  in 
the  office  of  the  clerk  of  tlie  county  of  Queens,  directing  the  said 
clerk,  in  preparing  the  ballots  to  be  voted  at  the  next  general  elec- 
tion in  the  towns  of  Oyster  Bay,  North  Hempstead  and  Hempstead 
(being  that  part  of  the  county  of  Queens  constituting,  or  to  constitute, 
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the  new  county  of  Nassau),  to  omit  from  such  ballots  the  names  of  all 
cf/ndidates  nominated  for  county  offices  of  the  said  county  of  Queens. 

TT.  S.  Cogswell  [K  B.  Van  Vechtefi  and  A.  N.  Weller  with  him 
on  the  brief],  for  the  appellant. 

Henry  A.  Maiifort^  for  the  respondent. 

Albert  B.  Boardman^  amicus  curicB. 

WiLLAED  BaRTLETT,  J.  I 

The  respondent  Daniel  Noble  is  the  candidate  of  the  Democratic 
party  for  surrogate  of  the  county  of  Queens.  By  chapter  588  of 
the  Laws  of  1898  the  Legislature  provided  for  the  erection  of  a  new 
county,  to  be  called  the  county  of  Nassau,  from  the^  territory  com- 
prised within  the  limits  of  the  towns  of  Oyster  Bay,  North  Hemp- 
8t<ead  and  Hempstead,  in  Queens  county.  The  act  in  express  terms 
directs  that  at  the  general  election  of  1898  there  shall  be  elected  for 
said  county  of  Nassau  a  county  judge,  a  district  attorney,  a.  sheriff, 
a  county  clerk,  a  county  treasurer  and  a  county  superintendent  of 
the  poor,  and  candidates  for  these  offices  have  been  regularly  put  in 
nomination.  Mr.  Noble  learned  from  the  county  clerk  of  Queens 
county  that,  notwithstanding  this  legislation  in  respect  to  Nassau 
county,  it  was  the*  intention  of  that  officer  in  making  up  and  printing 
the  ballots  for  use  at  the  coming  general  election  in  the  three  town- 
ships which  constitute,  or  are  to  constitute,  that  county,  "  to  include 
the  names  not  only  of  all  candidates  nominated  for  county  officers* 
of  said  7ieiv  county  of  Nassau,  but  also  the  names  of  all  candidates 
nominated  for  county  officers*  of  the  county  of  Queens.^^  He  there- 
upon applied  at  Special  Term  for  an  order  or  writ  of  peremptory 
mandamus  directing  the  clerk  to  omit  the  names  of  the  Queens 
county  candidates  for  county  offices  from  the  official  ballots  to  be 
prepared  for  voters  in  the  Nassau  county  territory.  His  application 
was  successful,  resulting  in  the  order  from  which  the  present  appeal 
is  taken. 

The  act  to  erect  the  county  of  Nassau  became  a  law  on  April  27, 
1898.  The  last  section  provides  as  follows :  ''  This  act  shall  take 
effect  on  the  lirst  day  of  January,  eighteen  hundred  and  ninety- 
nine,  except  as  to  such  parts  as  are  otherwise  provided  for,  and  as  to 
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8uch  parts  it  shall  take  effect  at  the  time  or  times  in  this  act  speci- 
fied, and  except  also  as  to  section  four,  and  subdivision  two  of  section 
fifteen,  which  shall  take  effect  immediately." 

Subdivision  2  of  section  15  relates  to  the  county  buildings  of 
Nassau  county,  and  provides  that  the  question  of  their  location 
shall  be  voted  uj)on  by  the  electors  of  the  towns  of  Oyster  Bay, 
North  Hempstead  and  Hempstead  at  the  general  election  this  year. 
By  section  4  of  the  act,  which  also  took  effect  immediately  upon  its 
approval  by  the  Governor,  it  is  provided :  "All  the  county  officers 
for  the  county  of  Nassau  hereby  erected,  which  are  authorized  by 
law,  shall  be  elected  at  the  general  election  of  this  state  in  eighteen 
hundred  and  ninety-eight."  The  final  provision  of  the  statute, 
above  quoted,  also  gave  effect  at  once  to  the  direction  to  which 
I  have  already  referred,  found  in  section  3,  that  a  county  judge, 
district  attorney,  sheriff,  county  clerk,  county  treasurer  and  county 
superintendent  of  the  jx^or  for  Nassau  county  shall  be  elected  this 
year.  Reading  these  various  parts  of  tlie  statute  togetlier,  we 
entertain  no  doubt  that  the  learned  judge  at  Special  Term  is 
correct  in  his  conclusion  that  their  effect  was  at  once  to  set  up 
the  towns  of  Oyster  Bay,  North  Hempstead  and  Hempstead  as  a 
new  county  for  the  purpose  of  the  approaching  general  election. 

If  this  is  so,  it  follows  that  in  voting  for  county  officers  the  elec- 
tors in  the  territory  of  these  three  townships  can  be  allowed  to  vote 
only  for  candidates  to  fill  the  county  offices  of  the  county  of  N^assau. 
It  is  unretisonable  to  suppose  that  the  Legislature  intended  to 
empower  an  elector  in  the  new  county  not  only  to  take  part,  in 
choosing  the  local  officers  of  the  county  where  he  lives,  but  also  to 
participate  in  the  selection  of  such  officers  in  another  county  of 
which  he  will  be  a  non-resident  after  January  1,  1899.  The  lan- 
guage of  the  act,  taken  as  a  whole,  negatives  any  such  intention, 
and  is  rightly  interpreted  by  Mr.  Justice  Gaynor,  when  he  says : 
"  The  electors  of  the  new  county  by  becoming  such  ipso  facto  cease 
to  be  electors  of  Queens  county." 

As  against  this  construction  of  the  statute,  however,  it  is  argued 

in  behalf  of  the  appellant  that  the   entire   enactment   is   invalid 

because  its  provisions  in   respect   to   the  board   of  supervisors  of 

Nassau  county  violate  the  requirement  of  the  State  Constitution 

App.  Div.— Vol.  XXXIV.         8 
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that  there  shall  be  in  the  several  counties  *'  a  board  of  supervisors^ 
to  be  composed  of  such  members,  and  elected  in  such  manner,  and 
for  such  period,  as  is  or  may  be  provided  by  law."  (Const,  art.  Ill, 
§  26.) 

It  is  the  5th  section  of  the  act  to  which  this  destructive  effect  is 
attributed.  That  section  reads  as  follows:  "The  supervisors  of  the 
said  towns  of  Oyster  Bay,  North  Hempstead  and  Hempstead,  elected 
at  the  annual  town  meetings  held  in  eighteen  hundred  and  ninety- 
eight,  shall  constitute,  and  are  hereby  declared  to  constitute  the 
board  of  supervisors  of  tlie  said  county  of  Nassau,  with  all  the 
powers  and  privileges  appertaining  to  such  board,  and  shall  hold 
their  first  annual  meeting  oa  the  third  day  of  January,  eighteen 
hundred  and  ninety-nine,  at  the  place  where  the  public  buildings, 
for  the  said  county  of  Nassau  shall  be  located." 

It  was  held  below  that,  even  if  section  5  of  the  Nassau  County 
Act  were  unconstitutional,  the  remainder  of  the  act  would  not  fall 
with  it.  But  we  think  that  the  section  is  constitutional.  It  gives 
a  board  of  supervisors  to  the  new  county.  That  board  is  composed 
of  members  who  have  been  duly  elected  supervisors  of  the  several 
towns  which  make  up  the  new  county,  in  the  manner  and  for  the 
period  provided  by  law.  This  fulfills  the  mandate  of  the  Constitu- 
tion. Although'  the  board  of  supervisors  is  a  county  organization, 
its  members  are  not  elected  by  the  body  of  electors  of  the  county, 
but  are  chosen  by  the  electors  of  their  several  towns  respectively, 
and  individually  they  are  classed  as  town  officers.  (Town  Law,*" 
art.  4,  §  12.)  "The  supervisors  of  the  cities  and  towns  in  each 
county,  when  lawfully  convened,  shall  be  the  board  of  supervisors 
of  the  county."  (County  Law,+  §  10.)  It  might  well  be  held  that 
bj'  force  of  this  general  provision  of  law  the  supervisors  of  Oyster 
Bay,  North  Hempstead  and  Hempstead  would  constitute  the  board 
of  supervisors  of  the  county  of  Nassau,  even  without  any  express 
enactment  to  that  effect  in  t*lie  statute  establishing  the  county.  But 
in  any  event,  the  Nassau  County  Act  leaves  the  three  towns  pre- 
cisely in  the  same  position,  so  far  as  their  supervisors  are  concerned, 
as  other  rural  townships  throughout  the  State.  Each  town  has  its 
duly  elected  supervisor,  who  represents  it  as  a  member  of  the  board 
of  supervisors  of  the  county  in  which  the  town  is  situated.     It  seems 

♦Laws  of  1690,  chap.  569.—  [Rkp.  f  Laws  of  1892,  chap.  086.—  [Rep. 
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to  me  that  it  would  be  ditHcult  to  contrive  legislation  more  truly  in 
accordance  with  the  spirit  of  the  constitutional  provision  relating  to 
the  establishment  and  election  of  boards  of  supervisors  in  the  several 
counties  of  the  State.  The  act  does  not  undertake  to  appoint  a 
board  whicli  the  Constitution  says  must  be  elected,  any  more  than 
does  the  County  Law  when  it  declares  that  the  supervisors  of  the 
cities  and  towns  in  each  county  when  lawfully  convened  shall  be  the 
board  of  supervisors  of  that  county.  It  merely  prescribes  what 
town  supervisors  shall  constitute  the  county  board  of  supervisors, 
all  of  them  being  officers  elected  in  their  respective  towns  to  act,  not 
only  in  town  affairs,  but  as  members  of  the  board  of  supervisors  of 
the  county  to  which  the  town  belongs. 

While  holding  that  the  Nassau  County  Act  is  constitutional,  we 
do  not  decide  that  the  board  of  supervisors  of  the  new  county  comes 
into  existence  for  all  the  purposes  of  that  body  prior  to  the  1st  day 
of  January,  1899.  That  it  comes  into  existence  for  some  purposes, 
however,  seems  reasonably  clear.  The  manifest  intent  of  the  Legis- 
lature, as  disclosed  by  the  provisions  relating  to  the  election  of 
count}'  officers  of  the  new  county,  was  to  enable  the  electors  of  the 
three  townships  comprised  therein  effectively  to  choose  such  county 
officers  at  the  general  election  in  1898.  To  accomplish  this  result, 
it  is  necessary  that  the  votes  cast  for  sucli  officers  shall  be  duly  cau* 
yassed.  There  is  nothing  in  the  statute  directing  that  they  be  can- 
vassed by  the  authorities  in  Queens  county  ;  and  the  fair  implication 
from  the  provisions  for  the  election  of  county  officers  for  Nas- 
sau county  this  j'ear  (which  took  immediate  effect)  is  that  the  elec- 
tion and  canvassing  macliinery  essential  or  appropriate  to  render  the 
election  effective  is  to  be  estabUshed  in  the  new  county  now.  To 
this  end  the  board  of  supervisors  of  the  new  county  should  meet  as 
a  board  of  canvassers  as  prescribed  in  the  Election  Law  and  proceed 
to  canvass  the  votes  in  accordance  with  the  requirements  of  that 
statute.  (Election  Law,*  §  130  ^^  seq.)  It  is  true  that,  at  the  time 
fixed  for  such  canvass,  the  supervisors  cannot  meet  at  tlie  office  of 
the  county  clerk,  for  Nassau  county  will  not  yet  have  any  county 
clerk;  and  for  the  same  reason  the  county  clerk  or  his  deputy 
cannot  act  as  the  secretary  of  the  board  of  canvassers.  In  the 
absence  of  any  clerk's  office,  it  will,  doubtless,  be  sufficient  if  the 
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canvass  be  made  at  an  equally  public  place  within  the  territory  of 
the  new  county.  As  to  the  secretary,  the  supervisors  themselves 
may  choose  one.  {People  ex  rel.  Daley  v.  Rice^  129  N.  Y.  449, 
456.)  ''  If  the  county  clerk  do  not  appear,  and  if  his  deputy  be 
also  absent,"  said  Feokham,  J.,  in  the  case  cited,  "  I  have  no  doubt 
of  the  power  of  the  board  to  appoint  a  secretary  in  their  place  to 
perform  the  duties  which  appertain  to  that  office.  *  *  *  In 
such  cases  the  power  to  appoint  exists  as  an  inherent  power  of  the 
board  to  canvass  and  certify  its  work." 

While  the  court  at  Special  Term  disposed  of  the  application  as  a 
motion  for  a  peremptory  writ  of  mandamus,  no  such  writ  appears 
to  have  been  granted,  but  an  order  was  entered  simply  directing  the 
county  clerk  to  omit  from  the  official  ballots  for  the  towns  of  Oyster 
Bay,  North  Hempstead  and  Hempstead  the  names  of  all  candidates 
nominated  for  county  officers  of  Queens  county.  We  infer  from 
the  brief  of  respondent's  counsel  that  he  supposed  this  form  of 
order  to  be  warranted  by  section  88  of  the  Election  Law.  It  seems 
to  us,  however,  that  the  provisions  of  that  section  have  no  applica- 
tion to  a  case  like  the  present,  but  relate  only  to  actual  errors  or 
omissions  already  made  in  the  preparation  of  the  ballots  before  the 
proceeding  is  commenced.  In  affirming  the  conclusions  of  the  court 
below,  tlierefore,  we  must  modify  the  form  of  the  order  so  that  it 
shall  provide  for  the  issuance  of  a  peremptory  writ  of  mandamus. 

All  concurred. 

Order  modified  so  as  to  direct  that  a  peremptory  writ  of  man- 
damus issue  to  the  appellant,  commanding  him,  in  preparing  the 
ballots  to  be  voted  at  the  next  general  election  in  the  towns  of  Oyster 
Bay,  North  Hempstead  and  Hempstead,  to  omit  therefrom  the  names 
of  all  candidates  for  county  offices  of  the  county  of  Queens,  and 
the  designations  of  such  offices :  and  as  thus  modified,  order  affirmed, 
without  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  "William  W.  Mer- 
8H0N,  Relator,  v.  Daniel  A.  Shaw,  as  President,  and  George  H. 
Brouwer  and  Others,  as  Trustees  of  the  Village  of  Sea  CliflE, 
and  Constituting  the  Board  of  Trustees  Thereof,  Respondents. 

Village  — street  clcmng  proceeding  —  an  a^udication  signed  by  the  trustees  when  the 
hoard  of  trustees  was  not  in  session,  and  afterwards  placed  upon  its  minutes,  is 
invalid  —  review  of  the  alleged  adjudication  by  certiorari — who  is  an  agg)ieved 
party  entitled  to  tlie  writ. 

The  trustees  of  a  village  can  only  act  in  proceedings  to  close  a  portion  of  a  village 
street,  instituted  under  sections  145,  146  and  147  of  the  Village  Law  (Chap.  414 
of  the  Laws  of  1897),  at  a  session  of  the  board. 

Where  the  records  of  the  board  of  trustees  of  the  village  do  not  show  that  the 
board,  as  such,  has  ever  arrived  at  any  determination  with  reference  to  the 
discontinuance  of  a  street,  but  simply  that  there  was  placed  on  the  minutes  a 
paper  purporting  to  be  such  a  determination,  which  had  been  previously  signed 
by  the  members  of  the  board  at  a  time  when  the  board  was  not  in  session,  and 
when  no  meeting  thereof  was  held,  the  adjudication  contemplated  by  the  stat- 
ute is  not  shown,  and  the  proceeding  has  no  validity  or  force. 

The  action  of  the  board,  in  assuming  to  make  a  determination  to  discontinue 
a  street  under  such  provisions  of  the  Village  Law,  is  Judicial  in  its  character 
and  is,  therefore,  reviewable  by  certiorari. 

A  person  who  is  deprived,  by  the  discontinuance  of  the  street,  of  the  only  direct 
way  t.i  reach  the  shore  of  a  harbor,  which  is  about  two  blocks  distant  from  his 
dwelling,  and  is  thereby  "compelled  to  make  a  considerable  detour  to  the 
north  in  order  to  reach  the  same,  and  by  reason  thereof  he  is  put  to  great 
inconvenience  and  the  value  of  his  property  is  materially  lessened,"  is  a 
party  aggrieved  by  the  determination  and  is  entitled  to  review  the  same  by 
certiorari. 

It  is  not  necessary,  in  order  to  make  him  a  party  aggrieved,  that  the  action  of 
the  village  board  should  be  such  as  to  entitle  him  to  maintain  an  action  for 
damages. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
Ist  day  of  March,  1898,  directed  to  Daniel  A.  Shaw,  as  president, 
and  George  H.  Brouwer  and  others,  as  trustees,  constituting  the  board 
of  trustees  of  the  village  of  Sea  CHflF,  in  the  county  of  Queens,  com- 
manding them  to  certify  and  return  to  the  office  of  the  clerk  of  the 
county  of  Queens  all  and  singular  their  proceedings  in  reference  to- 
the  application  to  close  a  portion  of  Dayton  street  in  the  village  of 
Sea  CliflE. 
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Henry  A,  Monfort^  for  the  relator. 

Toionsend  Scudder^  for  the  respondents. 

WlLLAKD  BaBTLETT,  J.  I 

According  to  the  allegations  of  the  petition,  the  relator  is  the 
owner  of  a  dwelling  house,  in  which  he  resides,  located  upon  a  lot 
belonging  to  him  on  Dayton  street  in  tlie  village  of  Sea  CliflE  one 
block  to  the  east  of  that  portion  of  tlie  street  which  the  board  of 
trustees  of  the  village  have  undertaken  to  close  by  the  proceedings 
brought  up  for  review  by  this  writ.  Those  proceedings  were  insti- 
tuted under  sections  145,  146  and  147  of  the  Village  Law  (Laws  of 
1897,  chap.  414).  Section  145  provides  that  five  resident  freeholders 
may  present  to  tlie  board  of  trustees  a  petition  for  laying  out,  altering, 
widening,  narrowing  or  discontinuing  a  street  in  a  village,  and  pre- 
scribes what  facts  must  be  stated  in  sucli  petition.  Section  146 
directs  that,  upon  the  presentation  thereof,  the  board  shall  immedi- 
ately give  notice  that  it  will  meet  at  a  specified  time  and  place,  not 
less  than  ten  nor  more  than  twenty  days  from  the  date  of  such  notice, 
to  consider  the  petition.  In  the  case  of  the  proposed  discontinuance 
of  a  street  the  notice  is  required  to  be  served  upon  each  owner  of 
land  adjoining  the  street  proposed  to  be  discontinued,  "  and  also 
upon  the  owner  of  land  otherwise  affected  by  the  proposed  dis- 
continuance." Section  147  requires  the  board  to  meet,  at  the  time 
and  place  specified  in  the  notice,  to  consider  the  petition  and  also 
any  objections  thereto;  and  further  provides  as  follows:  "The 
board  may  adjourn  the  hearing  and  must  determine  the  matter 
within  twenty  days  from  the  date  fixed  for  such  hearing.  If  the 
board  determine  to  grant  the  petition,  an  order  must  be  entered  in 
its  minutes  containing  a  description  of  the  land,  if  any,  to  be  taken." 

In  the  present  case  the  minutes  of  the  board  of  trustees  of  the 
village  of  Sea  Cliff,  whicli  are  set  out  in  the  return  to  the  writ  of 
certiorari,  show  that  a  petition  of  five  resident  freeholders  for  the 
discontinuance  of  that  part  of  Dayton  street  west  of  Locust  place 
was  received  at  a  meeting  of  the  board  held  on  October  13,  1897. 
The  minutes  also  show  that  the  board  then  ordered  the  publication 
and  posting  of  a  notice  to  the  effect  that  the  board  would  meet  in 
its  room  on  October  27,  1S97,  at  nine  o'clock  in  the  evening  to 
consider  said  petition.     The  minutes  of  a  meeting  held  on  October 
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20,  1897,  state  that  the  clerk  reported  the  posting  of  the  notice  in 
five  public  places  and  the  advertisement  thereof  in  a  Sea  Cliff  news- 
paper. They  also  state :  "  The  above  notice  was  served  by  the  clerk 
on  John  T.  Pirie,  Samuel  Stenson,  D.  W.  Pardee,  C.  S.  Dunning 
and  William  Mershon,"  the  last  named  being  the  relator.  The  tirne 
when  such  service  was  made,  however,  is  not  specified.  The  min- 
utes of  the  meeting  appointed  for  the  hearing,  on  October  27, 1897, 
set  out  at  length  a  letter  received  by  the  board  in  opposition  to  the 
proposed  discontinuance  of  the  part  of  Dayton  street  in  question 
and  state  that  the  relator  appeared  before  the  board  and  opposed 
the  projected  closing  of  that  portion  of  the  street.  According  to 
the  minutes,  the  hearing  was  then  adjourned,  but  not  to  any  speci- 
fied time  or  place. 

The  next  extract  from  the  minutes  which  we  find  in  the  return 
relates  to  a  meeting  held  on  November  20,  1897.  From  this  it 
appears  that  on  that  date  the  board  ordered  to  be  placed  on  the 
minutes  the  following  entry  relative  to  the  closing  of  Dayton  street, 
west  of  Locust  place : 

"  The  following  determination  was  filed  with  the  Village  Clerk, 
Nov.  16,  '97 : 

"  In  the  matter  of  the  application  to  close  that  portion  of  Dayton 
St.,  lying  west  of  Locust  Place. 

"  The  hearing  in  this  matter  having  been  duly  held  at  the  Village 
Board  Room,  pursuant  to  the  notice  issued  therein,  and  of  the  stat- 
ute in  such  case  made  and  provided,  on  the  27th  day  of  Oct.  1897, 
and  after  due  consideration  and  deliberation,  we  determine  that  the 
said  petition  shall  be  granted,  and  do  hereby  grant  the  same,  and 
order  that  that  portion  of  Dayton  St.,  lying  west  of  Locust  Place, 
be  discontinued. 

"  Dated  at  Sea  Cliff,  L.  L,  J^ovember  16th,  '97. 

"(Signed)  D.  A.  SHAW,  President 

"GEO.  A.  BROUWER,  ) 

"C.  SACKETT  CHELLBORG,  [  Trustees. 

"CHANCY  COOMBS,  ) 

"  Filed  iVW.  16,  1897. 

"(Signed)       C.  Sackett  Chellborg,  Acting  Clerks 

No  further  or  other  order  or  determination  in  the  matter  of  the 
proposed  discontinuance  of  tlie  portion  of  Dayton  street  west  of 
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Locust  place  is  set  out  or  mentioned  in  the  return,  which  purports 
to  state  all  of  the  proceedings  of  the  board  of  trustees  in  that  matter. 

We  agree  with  the  learned  counsel  for  the  relator  that  this  waa 
not  such  a  determination  as  the  statute  requires,  and  that  it  is  to  be 
r^arded.  as  in  effect  no  determination  at  all.  The  determination 
purports  to  have  been  made  on  November  15,  1897.  No  meeting 
of  the  board  of  trustees,  however,  was  appointed  to  be  held  or 
appears  to  have  been  held  on  that  day.  The  clerk  of  each  village 
is  made  by  statute  the  clerk  of  the  board  of  trustees  and  it  is  his 
duty  to  keep  a  record  of  their  proceedings.  (Laws  of  1897,  chap. 
414,  §  82.)  If  there  was  a  meeting  at  which  the  alleged  determina- 
tion was  made,  the  presumption  is  that  it  would  have  been  recorded 
and  the  record  would  now  be  before  us.  But  no  valid  determination 
could  be  made  except  at  a  meeting  of  the  board  as  such.  The  law 
takes  no  account  of  what  the  trustees  may  individually  agree  upon 
outside.  As  was  said  in  an  Ohio  case,  where  a  prior  agreement  of 
the  members  of  a  school  board  to  award  a  certain  contract  was  pro- 
nounced void :  "  The  board  is  constituted,  by  statute,  a  body  politic 
and  corporate  in  law,  and  as  such  is  invested  with  certain  corporate 
powers,  and  charged  with  the  performance  of  certain  public  duties. 
These  powers  are  to  be  exercised,  and  these  duties  discharged,  in  the 
mode  prescribed  by  law.  The  members  composing  the  board  have 
no  power  to  act  as  a  board,  except  when  together  in  session.  They 
then  act  as  a  body  or  unit.  The  statute  requires  the  clerk  to  record, 
in  a  book  to  be  provided  for  the  purpose,  all  their  official  proceed- 
ings. *  *  *  The  public,  for  whom  they  act,  have  the  right  ta 
their  best  judgment,  after  free  and  full  discussion  and  consultation 
among  themselves  of,  and  upon,  the  public  matters  intrusted  to  them^ 
in  the  session  provided  for  hy  the  statuteP  {McCortle  v.  Bates^ 
29  Ohio  St.  419,) 

The  records  of  the  board  of  trustees  of  the  village  of  Sea  Cliff^ 
show,  not  that  the  board,  as  such,  ever  arrived  at  any  determination 
witli  reference  to  the  discontinuance  of  Dayton  street,  but  that  a 
paper  whs  placed  on  the  minutes  purporting  to  be  such  a  determina- 
tion, previously  signed  by  the  members  at  a  time  when  the  board 
was  not  in  session  and  when  no  meeting  thereof  was  held.  This  is 
not  the  adjudication  contemplated  by  the  statute,  and  it  has  no 
validity  or  force. 
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The  action  of  the  board  in  assuming  to  make  a  determination  to 
discontinue  a  street  imder  the  provisions  of  the  Village  Law  is  judi- 
cial in  its  character,  and  is,  therefore,  reviewable  by  certiorari. 
{Starr  v.  Trustees  of  Rochester^  6  Wend.  564.)  The  proceedings 
under  examination  in  the  case  cited  were  for  the  widening  of  a 
street  in  a  village,  and  the  old  Supreme  Court  said  :  "  There  can  be 
no  doubt  that  a  certiorari  properly  lies  in  this  case,  directed  to  the 
trustees."  A  proceeding  to  discontinue  a  street  seems  to  be  as 
judicial  in  its  nature  as  a  proceeding  to  widen  one,  and  the  section 
of  the  Village  Law  under  which  it  is  instituted  (§  145)  classifies  the 
laying  out,  altering,  widening,  narrowing  or  discontinuing  of  streets 
altogether.  The  statute  prescribes  that  proceedings  for  any  of  these 
changes  which  may  be  proposed  shall  be  instituted  by  a  petition, 
which  shall  be  considered  at  a  hearing  to  be  given  by  the  board  at 
a  meeting  of  that  body,  w'hich  is  enjoined  to  "  determine  the  mat- 
ter" within  a  specified  time.  These  provisions  import  judicial 
action.  They  deal  with  the  exercise  of  a  power  quite  different  from 
that  whereby  the  board  of  trustees  of  a  village  enacts  village  ordi- 
nances. The  authority  of  the  board  in  this  respect  is  defined  in 
another  part  of  the  Village  Law.  (§§  89  to  93,  inclusive.)  It  is 
clearly  legislative,  and  was  evidently  what  the  Court  of  Appeals  liad 
in  mind  in  the  passage  quoted  in  the  defendants'  brief  from  The  Peo- 
ple ex  rel.  Trustees  of  Jamaica  v.  Board  of  Stipervisors  of  Queens 
Co.  {IZl  K  Y.  468),  where  Earl,  Ch.  J.,  said  that  if  the  action  of  the 
supervisors  in  passing  an  act  providing  for  the  grading,  regulating 
and  macadamizing  certain  streets  could  be  reviewed  by  certiorari, 
then  "  every  ordinance  and  resolution  of  a  village  board  of  trustees" 
could  be  60  reviewed.  The  court  certainly  did  not  mean  by  this 
language  to  deny  the  applicability  of  the  writ  to  the  review  of  a 
determination  by  a  village  board  in  a  proceeding  which  is  plainly  of 
a  judicial  character. 

But  it  is  objected  in  behalf  of  the  defendants-  that  the  relator  has 
not  shown  himself  to  be  an  aggrieved  person  by  the  determination 
sought  to  be  reviewed,  in  sucli  a  sense  as  to  entitle  him  to  relief  by 
certiorari.  In  his  petition,  the  relator  alleges  that  by  the  proposed 
discontinuance  of  Dayton  street  he  is  deprived  of  the  only  direct 
way  to  reach  the  shore  of  Hempstead  harbor,  which  is  but  about  two 
App.  Div.— Vol.  XXXIV.        9 
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blocks  distant  from  his  dwelling,  and  that  he  "  is  compelled  to  make 
a  considerable  detour  to  the  north  in  order  to  reach  the  same,  and 
by  reason  thereof  he  is  put  to  great  inconvenience,  and  the  value  of 
his  property  is  materially  lessened."  Assuming  the  truth  of  these 
statements,  I  think  that  the  relator  was  an  owner  of  land  affected 
by  the  proposed  discontinuance,  within  the  meaning  of  section  146 
of  the  Village  Law.  To  bring  him  in  the  category  of  landowners  thus 
affected  it  was  not  necessary  that  the  action  of  the  village  board  in 
deciding  to  close,  and  in  closing,  the  street  sliould  be  such  as  would 
entitle  him  to  maintain  an  action  for  damages.  It  was  enough  that 
the  discontinuance  would  work  injury  to  him  in  fact,  as  by  reducing 
the  value  of  his  neighboring  propert3\  This  gave  him  the  right  to 
notice  of  the  proceeding,  which  the  board  of  trustees  recognized, 
and  this  gives  him  the  requisite  status  to  review  the  board's  action 
by  writ  of  certiorari. 

The  alleged  determination  of  the  defendants  should  be  annulled, 
with  costs. 

All  concurred ;  Cullen,  J.^  in  result. 

Determination  annulled,  with  ten  dollars  costs  and  disbursements. 


Geokge  Heibergeb,  Respondent,  v.  Helen   Johnson,  Appellant. 

Contract  to  pay  for  ''placing"  a  loan  —  the  expense  of  searching  the  title  is  not 
covered  by  the  word  ''placing  "  — expert  testimony  as  to  its  meaning. 

In  a  contract,  by  which  an  owner  of  property  agrees  to  pay  a  certain  sum  to  a 
broker  for  *'  placing  "  a  loan  thereon,  the  w^ord  "  placing  "  refers  merely  to  the 
obtaining  of  the  loan,  and,  if  not  otherwise  qualified,  imports  nothing,  one  way 
or  the  other,  as  to  the  payment  of  the  expense  of  searching  the  title  to  the 
property  upon  which  the  loan  is  to  be  made. 

The  use  of  the  word  "place"  in  reference  to  loans  is  too  familiar  to  warrant  or 
require  the  admission  of  expert  testimony  to  explain  its  meaning. 

Appeal  by  the  defendant,  Helen  Johnson,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  23d  day  of  April,  1898, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
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clerk's  office  on  the  29th  day  of  April,  1898,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minntes. 

Theodore  B.  Gates,  for  the  appellant. 
William  J,  Coitrtney,  for  the  respondent. 

WiLLARD  BaRTLETP,  J.  : 

The  defendant  signed  and  delivered  a  contract  in  the  form  of  a 
letter  agreeing  to  give  the  plaintiflF,  who  was  a  real  estate  broker, 
$400  for  "placing"  a  loan  of  $10,000  upon  certain  specified  prop- 
erty. According  to  her  testimony,  which  was  corroborated  by  that 
of  her  husband,  the  defendant  asked  her  husband  at  the  time  when 
the  letter  was  signed  whether  the  $400  was  to  cover  all  the  expenses 
of  the  loan,  and  her  husband,  in  the  presence  of  the  plaintiff,  who 
said  nothing,  answered  that  it  was.  The  plaintiff  denied  that  any 
such  convei-sation  or  acquiescence  on  his  part  ever  took  place.  The 
jury  believed  him,  and  as  the  proof  was  clear  that  he  had  obtained 
the  desired  loan  for  tlie  defendant,  they  gave  him  a  verdict  for  $300, 
the  defendant  having  already  paid  $100  of  his  claim. 

The  principal  contention  in  behalf  of  the  appellant  in  this  court 
is  that  to  "  place  "  a  loan  means  not  only  to  procure  the  specified 
amount  upon  the  security  of  the  particular  real  estate  offered,  but 
also  to  pay  the  expense  of  searching  the  title  to  satisfy  the  lender 
that  it  is  good.  In  support  of  this  view,  the  defendant  called  as  a 
witness  on  the  trial  a  person  employed  in  the  loan  department  of  a 
real  estate  broker's  office  in  Brooklyn,  and  inquired  of  him  what 
was  meant  by  the  phrase,  "  I  will  give  you  $400  for  placing  the  loan 
of  $10,000."  The  trial  judge  sustained  the  plaintiff's  objection  to 
this  question  and  the  defendant  excepted. 

The  exception  is  not  well  taken.  To  place  a  loan  means  merely 
to  obtain  it,  and  the  phrase,  if  not  otherwise  qualified,  imports 
nothing  one  way  or  the  other  as  to  the  payment  of  the  expenses  of 
searching  the  title  to  the  property  upon  which  the  loan  is  to  be 
made.  The  defendant  evidently  realized  this  when  offering  her  evi- 
dence that  it  was  qualified  in  this  case  by  the  plaintiff's  tacit  assent 
to  her  husband's  statement  that  the  $400  was  to  cover  all  the 
expenses ;  but,  as  already  intimated,  the  jury  could  not  have  believed 
that  any  such  assent  was  given.     The  use  of  the  word  "  place"  in 
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reference  to  loans  is  too  familiar  to  warrant  or  require  the  admission 
of  expert  testimony  to  explain  its  meaning.  In  the  Century  Dic- 
tionary we  find  the  verb,  in  this  usage,  defined  thus  :  "  Place.  6. 
To  arrange  or  make  provision  for ;  as  to  place  a  loan ; "  while  the 
Standard  Dictionary  gives  this  definition :  "  Place.  3.  To  dispose 
or  arrange  as  an  investment ;  put  out  at  interest ;  take  insurance 
for ;  invest ;  as,  \.o  pUice  a  loan  ;  to  pla^e  a  risk." 

The  learned  trial  court  was  as  liberal  toward  the  defendant  as  the 
rules  of  evidence  required  in  allowing  her  to  testify  to  what  was 
said  at  the  time  she  signed  the  written  contract,  and  no  error  was 
committed  in  refusing  to  go  further  and  permit  her  to  show  how 
some  other  real  estate  dealer  would  have  understood  what  she  wrote. 

The  case  upon  all  the  evidence  presented  a  question  of  fact  for 
the  jury  which  they  have  decided  against  the  defendant,  and  with 
this  result  we  find  notliing  in  the  record  which  justifies  our 
interference. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Theresa  Kelly  and  Jennie  A.  McNally,  Respondents,  t>.  Mabtha 
E.  Werner  and  Others,  Defendants. 

The  Emerald  and  Ph(enix  Brewing  Company,  Assignee,  Appel- 
lant ;  Elizabeth  Supple,  Purchaser,  Respondent. 

Partition  —  an  interlocutory  judgment  should  provide  f<yi*  an  apparent  existing  lien 
—  tJie  question  as  to  who  was  the  judgment  debtor  will  not  be  determined  on  affi- 
davits —  ich4)  is  not  a  bona  fide  purchaser. 

In  an  action  for  the  partition  of  land,  in  which  the  complaint  averred  that  the 
share  of.  one  of  the  parties  was  subject  to  the  lien  of  a  judgment  in  favor  of 
another  party  thereto,  an  answer,  served  by  a  company  claiming  to  be  the 
assignee  of  the  judgment  (although  the  assignment  did  not  appear  of  record), 
was  returned  by  the  plaintiff  upon  the  ground  that  the  company  was  not  a 
party  to  the  action,  and  an  interlocutory  judgment  was  subsequently  entered, 
excluding  the  judgment  as  a  lien  and  making  no  provision  for  its  payment. 

Held,  that  such  interlocutory  judgment  was  in  direct  violation  of  the  provisions 
of  section  1563  of  the  Code  of  Civil  Procedure,  and  that  the  assignee  waa 
entitled  to  have  it  set  aside  upon  motion; 
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That,  assuming  that  affidavits  might  be  filed  after  the  entry  of  the  interlocutory 
judgment  to  cure  the  irregularity  existing  therein,  the  affidavit  of  the  alleged 
judgment  debtor,  showing  that  he  was  not  the  party  defendant  in  the  action  in 
which  the  judgment  in  question  was  obtained,  was  not  available  in  support  of 
such  interlocutory  judgment,  where  such  affidavit  was  repudiated  by  the 
affiant,  who  claimed  that  he  never  made  it,  and  he  was  supported  in  this  respect 
by  another  affiant,  as,  under  such  circumstiinces,  the  question  should  not  be 
determined  upon  affidavits: 

That,  as  the  irregularity  in  the  mterlocutory  judgment  appeared  upon  the  face 
of  the  proceedings,  a  purchaser  of  the  property  at  the  sale  had  under  such 
judgment  did  not  stand  in  the  position  of  a  bona  fide  purchaser  for  value,  nor 
was  she  entitled  to  protection  as  such. 

Appeal  by  The  Emerald  and  Phoenix  Brewing  Company  of  New 
York,  assignee  of  the  defendants  Thomas  C.  Lyman  and  Henry  L. 
Greenman,  from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  tlie 
county  of  Kings  on  the  27th  day  of  May,  1898,  denying  its  motion 
to  vacate  and  set  aside  the  interlocutory  judgment  of  partition  and 
sale  entered  in  said  clerk's  office  on  the  24th  day  of  August,  1897, 
and  the  proceedings  thereunder,  as  irregular  and  void. 

Isaac  N.  MilUr^  for  the  appellant. 

William  IL  Stockwell^  for  the  purchaser,  respondent. 

William  S,  Haskell^  for  plaintiff  respondents. 

Hatch,  J. : 

This  was  an  action  brought  to  partition  certain  lands.  In  the 
complaint  it  was  averred  that  the  share  of  Martha  E.  Werner  in 
the  real  estate  sought  to  be  partitioned  was  subject  to  the  lien  of  a 
certain  judgment  rendered  against  William  C.  Williams,  a  grantor 
of  Martha  E.  Werner,  in  favor  of  Thomas  C.  Lyman  and  Henry  L. 
Greenman.  The  last-named  persons  were  made  parties  defend- 
ant in  the  action,  and  made  default  in  the  service  of  an  answer. 
The  Emerald  and  Phcenix  Brewing  Company  claimed  to  be 
the  assignee  of  this  judgment,  and  through  its  attorney  served  a 
verified  answer  setting  up  its  ownership  of  the  judgment.  This 
answer  was  returned  by  the  plaintiffs  upon  the  ground  that  the 
brewing  company  was  not  a  party  to  the  action.  No  other  plead- 
ing representing  this  judgment  interest  was  served,  and  the  answer 
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returned  was  retained  by  the  brewing  company.  Upon  application 
to  the  court  for  an  niterlocutory  judgment  a  search  of  the  premises, 
then  in  the  possession  of  the  plaintiffs,  disclosed  the  existence  of  the 
judgment  as  a  lien.  The  assignment  to  the  brewing  company  did 
not  appear  of  record.  There  was  no  change  in  these  facts  when 
the  court  granted  the  application  for  judgment,  and  nothing  tlien 
appeared  which  in  the  sHghtest  impaired  the  existence  of  the  judg- 
ment as  a  valid  lien.  On  the  contrary,  it  stood  entitled  to  protec- 
tion as  a  subsisting  lien  in  the  judgment  authorized  to  be  entered. 
The  judgment  as  entered  did  not  protect,  but  excluded  it  as  a 
lien,  and  made  no  provision  for  paying  into  court  from  the 
proceeds  of  the  sale  a  sum  sufficient  to  discharge  it.  The  inter- 
locutory judgment  was,  therefore,  in  direct  violation  of  the 
provisions  of  section  1563  of  the  Code  of  Civil  Procedure, 
which  requires  such  provision.  As  a  judgment  in  partition  is 
conclusive  upon  all  parties  to  the  action  {Jordan  v.  Van  EppSy 
85  N.  Y.  427;  Code  Civ.  Proc.  §  1557)  it  became  essential  that 
this  judgment  should  be  protected  in  this  action  or  be  forever 
cut  off  as  a  lien  upon  the  premises.  The  interlocutory  judg- 
ment as  entered  was,  therefore,  irregular,  and  upon  motion 
made  in  due  time  is  required  to  be  set  aside  as  a  matter  of  right. 
The  affidavit  of  Williams,  subsequently  obtained,  showing  that  he 
was  not  the  party  defendant  in  the  action  in  which  the  judgment 
was  obtained,  cannot  avail  the  plaintiffs  in  the  present  condition  of 
this  case.  Assuming  that  such  affidavits  may  be  subsequently  filed 
to  cure  irregularity  in  entering  the  interlocutory  judgment,  yet  the 
moving  papers  disclose  that  Williams  repudiates  such  affidavit, 
claiming  tliat  he  never  made  it ;  and  in  this  respect  he  is  supported 
by  another  affiant.  Under  such  circumstances,  as  the  irregularity 
stands  confessed,  we  ought  not  to  try  this  question  now  upon  affida- 
vits, or  cut  off  this  judgment  upon  doubtful  proof,  where  the  pro- 
ceedings show  that  it  should  have  been  cared  for  when  the  inter- 
locutory judgment  was  entered.  The  purchaser,  however,  claims 
that  she  stands  in  the  position  of  a  hona  fid^  purchaser  for  value, 
and  is,  therefore,  entitled  to  protection.  We  do  not  think  this 
claim  can  be  sustained.  The  defect  appeared  upon  the  face  of  the 
proceedings.  As  we  have  seen,  the  judgment  was  averred  in  the 
complaint  as  a  lien ;  a  search  of  the  premises  showed  it  so  existing ; 
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there  was  no  proof  to  impair  it,  and  the  interlocutory  judgment, 
although  reciting  that  Lyman  and  Greenman  were  judgment  cred^ 
itors,  excluded  it  from  participation  in  the  proceeds  of  the  property. 
Of  these  things  the  purchaser  was  bound  to  take  notice,  and  they 
established  that  the  entry  of  the  interlocutory  judgment  was  irregu- 
lar in  this  respect  and  might  become  subject  of  attack. 

It  is  further  urged  that  the  brewing  company  has  no  standing  to 
make  this  motion.  We  think  otherwise.  The  plaintiffs  had  notice 
of  the  claim  of  the  company,  and  the  answer  served  set  up  that  the 
judgment  had  been  assigned  to  it.  This  answer  is  verified,  and  the 
fact  is  not  disputed  by  any  proof.  The  brewing  company,  there- 
fore, succeeded  to  all  of  the  rights  possessed  by  the  judgment  cred- 
itors for  the  enforcement  of  the  judgment.  They  would  have  stand- 
ing to  make  the  motion,  and  we  think  the  company  now,  as  the  real 
party  in  interest,  has  the  same  rights  which  they  would  have 
possessed. 

Our  conclusion  is  that,  while  the  order  should  be  reversed  and 
the  motion  gmnted,  the  order  lo  be  entered  should  require  restitu- 
tion by  Martha  E.  Werner  of  the  money  representing  the  share  she 
obtained  from  Williams,  or  the  vrhole  purchase  price,  as  the  pur- 
chaser shall  elect. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  without  costs.     Order  to  be  settled  before  Hatch,  J. 


Daniel  Hassen,  Respondent,  v.  Nassau  Electric  Railroad 
Company,  Appellant. 

Negligence  —  a  passenger  standi n{f  upon  the  running  boa j*d  of  a  street  car  injured 
because  of  a  sudden  jerk —  liability  of  the  railroad  company. 

A  passenger  upon  an  open  electric  car,  which  was  crowded  to  such  an  extent  that 
all  the  seats  were  occupied,  and  passengers  were  standing  in  the  space  between 
the  seats  and  upon  the  running  board,  took  a  position  upon  the  running  board, 
as  was  customary  upon  the  railroad  in  question  when  the  cai*s  were  crowded, 
although  he  might  have  stood  in  the  space  between  the  seats.  The  conductor 
collected  his  fare  and  made  no  suggestion  that  it  was  improper  or  dangerous 
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for  the  passenger  to  ride  upon  the  running  board,  and  while  the  car  was  run- 
ning at  the  rate  of  from  six  to  eight  miles  per  hour  the  passenger  was  thrown 
from  the  car  and  injured  because  of  a  sudden  violent  jerk,  which  the  evidence, 
in  an  action  brought  against  the  Vailroad  company  by  such  injured  passenger, 
justified  the  jury  in  finding  might  have  been  occasioned  by  the  sudden  appli- 
cation of  the  motive  power. 

Held,  that  the  question  whether  the  passenger  was  guilty  of  contributory  negli- 
gence in  remaining  upon  the  running  board  was  one  of  fact  for  the  jury; 

That  the  jury  were  justified  in  determining  that  the  jerk  given  the  car  was  the 
result  of  a  negligent  act. 

Appeal  by  tlie  defendant,  the  Nassau  Electric  Railroad  Com- 
pany, from  a  judgment  of  tlie  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
9th  day  of  March,  1898,  upon  the  verdict  of  a  jury  for  81,250,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  2d  day  of 
March,  1898,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Henry  Yonge  [Clarence  J,  Shearn  with  him  on  the  brief],  for 
the  appellant. 

James  C,  Cropsey^  for  the  respondent. 

Hatch,  J. : 

The  plahitiff  boarded  the  defendant's  car  at  Coney  Island  for  tlie 
purpose  of  being  transported  to  the  borough  of  Brooklyn.  The  car 
was  an  open  car,  with  seats  running  across  and  a  running  board  upon 
the  side.  It  was  very  much  crowded,  having  from  seventy  to  ninety 
passengers ;  all  of  the  seats  were  filled,  and  people  were  standing  in 
the  space  between  the  seats,  and  also  upon  the  running  board. 
There  was  space  between  the  seats  unoccupied  when  plaintiff  boarded, 
and  he  could  have  occupied  such  space  within  the  car.  He  remained 
upon  the  running  board,  as  did  also  several  other  passengers.  His  right 
so  to  remain  was  not  questioned  by  the  conductor  of  the  car,  nor  was 
any  request  made  by  the  conductor  or  by  any  other  person  that 
he  occupy  the  space  between  the  seats.  On  the  contrary,  the  con- 
ductor demanded  and  received  the  plaintiff's  fare,  and  made  no  sug- 
gestion that  it  was  an  improper  or  dangerous  place  for  him  to  ride. 
It  is  customary  for  passengers  upon  this  line,  when  the  cars  are 
crowded,  to  stand  upon  the  running  board  of  the  car.     While  rid- 
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ing  in  this  position,  and  when  the  car  was  running  at  about  six  or 
eight  miles  an  hour,  it  gave  a  sudden  violent  jerk,  which  the  jury 
were  authorized  to  find  was  occasioned  *by  the  sudden  application  of 
excessive  motive  power  by  the  motorman.  The  sudden  and  violent 
character  of  the  jerk  caused  the  plaintiff  to  lose  his  hold  with  the 
left  hand  upon  the  stanchion  of  tlie  car,  and  his  body  to  swing  out- 
ward, in  which  position  his  head  was  brought  in  contact  with  a 
trolley  pole  at  the  side  of  the  track,  inflicting  the  injuries  of  which 
complaint  is  made. 

It  is  contended  by  the  defendant  that  the  plaintiff  was  guilty  of 
negligence  as  matter  of  law ;  that  if  he  could,  with  slight  inconven- 
ience to  himself,  procure  standing  room  between  the  seats  of  the 
car,  he  was  bound  so  to  do,  and  as  it  was  conceded  that  there  was 
such  space,  the  plaintiff  must  be  deemed  to  have  voluntarily  remained 
in  a  place  of  danger,  which  defeats  his  right  to  recover.  This  ques- 
tion was  raised  by  motion  for  a  nonsuit  and  in  the  requests  to 
charge.  It  may  be  conceded  that  a  person  would  be  chargeable 
with  contributory  negligence,  in  the  ordinary  operation  of  a  car,  if 
he  stood  upon  a  running  board  when  he  might  obtain  a  safe  place 
within  the  body  of  the  car.  But,  under  the  circumstances  of  this 
case,  we  think  that  such  proposition  may  not  be  affirmed  as  matter 
of  law.  It  is  well  known  that  the  space  between  these  seats,  when 
the  latter  are  occupied,  is  quite  narrow ;  with  small  people  upon  a 
seat,  the  space  left  might  be  occupied,  with  more  or  less  inconven- 
ience ;  with  large  people  it  may  become  a  matter  of  extreme  diffi- 
culty to  stand  in  the  space,  and  with  some  an  impossibility.  In  all 
cases  it  is  a  place  of  discomfort,  and  disagreeable  both  to  the  person 
standing  and  to  those  sitting.  The  cars  running  from  Coney  Island 
to  Brooklyn,  at  most  times,  are  crowded  within  and  without  in  all 
available  space.  The  defendant  expects  that  this  w411  be  so ;  and  if 
it  does  not  invite,  it  makes  little  effort,  if  any,  to  prevent  such  condi- 
tion, and  collects  and  receives  fares  from  those  sitting  and  those 
standing,  indifferent  as  to  the  place  where  the  passenger  secures  his 
foothold.  Under  such  circumstances  we  think  the  question  becomes 
one  of  fact  to  be  determined  by  the  jury,  having  regard  to  particu- 
lar conditions.  {Briuio  v.  Brooklyn  City  R,  R,  Co,^  5  Misc.  Rep. 
827;  afl5rmed,147N.Y.  711;  Woodx.  Brooklyn  City  R,  R,  Co,,  5 
App.  Div.— Vol.  XXXIY.         10 
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App.  Div.  492.)  The  court  charged  the  jury  in  accordance  with 
tliis  view  of  the  law,  and  upon  the  evidence  we  think  the  submission 
was  proper. 

The  defendant  was  properly  found  guilty  of  negligence  upon  the 
testimony.  Such  finding  was  warranted  by  the  evidence  with 
regard  to  the  sudden  and  violent  starting  of  the  car,  which  is  shown 
to  have  disturbed  the  equilibrium  of  other  passengers  as  well  as  that 
of  the  plaintiff.  Tlie  defendant  had  accepted  the  plaintiff  for  car- 
riage, it  collected  his  fare  and  knew  the  place  he  occupied  upon  the 
car.  It  was  bound  to  know  that  the  application  of  motive  power  in 
such  manner  as  to  cause  the  car  to  give  a  violent  jerk  was  extremely 
hazardous,  in  view  of  the  position  of  many  of  the  passengers  upon 
the  car,  and  might  result  in  injury.  The  jury  were,  therefore, 
authorized  to  say  that  it  was  a  negligent  act.  {Dochtermann  v. 
Brooklyn  Ileighta-R,  R,  Co.^  32  App.  Div.  13;  Schaefer  v.  Union 
liy,  Co.,2^\(\.  261.) 

Upon  the  question  of  the  extent  of  plaintiff's  injuries  the  testi- 
mony was  conflicting,  and  w^hile  it  is  not  as  satisfactory  as  it  should 
be,  we  are  unable  to  find  legal  ground  for  disturbing  the  judgment. 

No  other  questions  require  attention. 

The  judgment  should  be  atiirmed. 

Woodward,  J.,  absent. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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Rose  T.  O'Flaherty,  Respondent,  \\  Xassal'  Electric  Railroad 
Company,  Appellant. 

Ne'jUgence  —  pre^iimption  of  n.egligence  from  the  fall  of  a  trolley  wire  into  th^ 
ittrect  —  proof  by  interested  witnesses  of  the  use  of  projjer  materials — automatic 
derice  not  in  icorking  order  —  i)) jury  from  fright. 

lu  an  action  brought  to  recover  damages  for  injuries  sustained  by  a  person  who, 
while  passing  along  a  street,  received  a  shock  of  electricity  from  a  trolley  wire, 
used  in  connection  with  tlie  defendant's  electric  railroad,  which  broke  and  fell 
to  the  ground  and  the  current  from  which  twice  shocked  her  person,  proof  by 
the  defendant  which,  in  addition  to  establishing  the  use  of  proper  material  and 
care  in  construction,  showed  that  it  had  a  system  of  inspection  under  which  its 
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trolley  wire  and  the  supports  were  carefully  examined  at  least  once  in  every 
four  days,  and,  in  addition  thereto,  that  the  wire  which  broke  and  the  supports 
in  connection  therewith  were  inspected  the  day  before  the  wire  broke  and 
found  to  be  in  perfect  order,  does  not  overcome  the  presumption  of  negligence 
created  by  the  falling  of  the  wire;  First^  where  such  proof  rests  for  its  support 
upon  the  testimony  of  interested  witnesses,  charged  by  the  railroad  company 
with  the  discharge  of  these  duties,  and,  second,  where  it  appears  that  the  com- 
pany employed  a  device,  called  a  breaker  system,  which,  when  properly 
constructed  and  in  proper  working  order,  would  throw  the  current  off  the  wire 
the  moment  it  came  in  contact  with  the  ground,  as  the  jury  would  be  author- 
ized to  find  that  this  automatic  device  at  the  time  of  the  accident  was  either 
not  properly  adjusted  or  was  not  in  proper  working  order. 
While  injuries  resulting  from  fright  alone  do  not  authorize  a  recovery,  yet  where 
physical  injury  accompanies  the  fright  it  furnishes  a  basis  for  a  recovery. 

Appeal  by  the  defendant,  the  Nassau  Electric  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  tlie  county  of  Kings  on  the 
25th  day  of  April,  1898,  upon  the  verdict  of  a  jury  for  $7,500,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  17th  day  of 
May,  1898,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Clarence  J,  Shearn  [He7i7y  Yonge  with  him  on  the  brief],  for 
the  appellant. 

Thomas  E,  Pear  sally  for  the  respondent. 

Hatch,  J. : 

Although  the  record  in  this  case  is  somewhat  voluminous,  in  its 
disposition  but  little  discussion  is  required.  It  is  undisputed  that 
the  defendant's  trolley  wire  broke,  and  one  end  of  the  broken  piece 
fell  to  the  ground.  The  plaintiff,  at  the  time  when  the  wire  broke, 
was  passing  along  the  street,  as  was  lawfully  her  right ;  and  at 
about  the  time  the  wire  fell  she  was  in  its  immediate  vicinity.  The 
evidence  satisfactorily  discloses  that  she  received  a  shock  of  elec- 
tricity sufficiently  violent  to  throw  her  to  the  ground,  and  that  upon 
regaining  her  feet  she  was  again  shocked  and  was  again  thrown 
down.  While  much  argument  by  the  appellant  is  devoted  to  show- 
ing that  the  plaintiff  was  not  in  the  vicinity  where  the  wire 
grounded,  yet  plaintiff's  testimony  was  that  something  struck  her 
upon  the  back  ;  that  she  received  a  shock,  and  the  testimony  of  an 
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eye-witness  was  that  the  wire  was  near  her  when  it  fell.  That  fehe 
was  thrown  down  twice  is  not  disputed,  and  it  was  for  the  jnrj-  to 
say  whether  her  fall  was  occasioned  by  electrical  shock.  Measure- 
ments and  statements  of  witnesses  as  to  particular  places  where  the 
wire  struck  or  remained  upon  the  ground  is  not  conclusive.  It  is 
not  entirely  clear  from  the  testimony  whether  she  received  the 
shock  by  coming  in  contact  with  the  wire,  or  whether  she  occupied 
such  a  position  as  caused  her  body  to  form  a  circuit  through  which 
the  electricity,  flowing  from  the  broken  wire,  or  some  part  of  it, 
passed.  Either  conclusion,  we  think,  is  permissible  from  the 
testimony. 

Tlie  injuries  which  the  plaintiff  thus  received  were  serious  and, 
as  the  evidence  tended  to  establish,  permanent  in  character.  While 
it  is  true  that  injuries  arising  from  fright  alone  do  not  authorize  a 
recovery,  yet,  where  there  is  physical  injury  accompanying  fright, 
it  furnishes  basis  for  a  recovery  of  damage.  Here  the  jurj'  were 
authorized  to  find  the  existence  of  electrical  shock  and  fright  pro- 
duced by  it,  the  whole  causing  plaintiflPs  present  condition.  The 
falling  of  the  trolley  wire  into  the  street  raised  a  presumption  of 
negligence  on  the  part  of  the  defendant,  and  in  the  absence  of  con- 
tributory negligence,  as  to  which  no  claim  was  made  that  it  existed, 
created  a  liability  for  the  injuries  thus  sustained,  unless  the  defend- 
ant satisfactorily  explained  the  conditions  so  as  to  overcome  the  pre- 
aumption  of  negligence  which  thus  arose.  {Jozies  v.  Union  Rail- 
way Co,^  18  App.  Div.  267.)  The  defendant  claims  that  by  its 
proof  it  successfully  met  the  presumption,  and  established  by  con- 
clusive evidence  that  it  was  without  fault.  In  this  regard  it  is  con- 
tended that  its  evidence  established  that  it  used,  in  the  construction 
of  its  trolley  wire,  and  the  supports  for  the  same,  such  material  as 
is  commonly  in  use  for  such  purpose,  and  the  best  whicli  the 
market  affords ;  and  that  its  method  of  construction  and  supports 
was  in  accordance  with  the  best  plan  which  practical  use  has  demon- 
strated to  be  proper. 

It  is  also  contended  by  the  defendant  that,  in  addition  to  thus 
establishing  the  use  of  proper  material  and  care  in  construction,  it 
had  a  system  of  inspection  under  which  its  trolley  wire  and  the  sup- 
ports were  carefully  examined  at  least  once  in  every  four  days  ;  and 
in  addition  thereto  that  the  wire  which  broke,  and  the  supports  in 
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connection  therewith,  were  inspected  the  day  before  the  wire  broke, 
and  found  to  be  in  perfect  order. 

We  think  there  are  two  considerations  appearing  in  the  testimony, 
which  answer  this  claim.  The  system  of  inspection  which  the 
defendant  claims  to  have  existed  rests  for  its  support  upon  the  testi- 
mony of  interested  witnesses,  charged  with  the  duty  of  discharging 
this  obligation.  Under  well-settled  rules,  therefore,  this  testimony 
was  that  of  interested  persons,  who  had,  or  might  have,  a  motive  for 
shielding  themselves  from  blame.  Under  such  circumstances  their 
credibility  was  involved,  and  became  a  question*  to  be  determined 
by  the  jury.     (  Volkmar  v.  M.  R.  Co.,  13i  N.  Y.  418.) 

In  addition  to  this,  it  was  disclosed  by  the  testimony  that  the 
defendant  employed  a  device  called  the  breaker  system,  which, 
when  properly  constructed  and  in  proper  working  order,  would 
throw  the  current  off  the  wire  the  moment  it  came  in  contact  with 
the  ground.  This  device  was  explained  by  Professor  Sheldon,  an 
expert  witness  called  by  the  plaintiff,  whose  testimony  upon  this 
subject  is  adopted  by  the  defendant  as  correct.  This  witness  testi- 
fied that  this  breaker  would  have  the  effect  claimed  for  it  if  it  was 
properly  adjusted. 

As  we  have  before  observed,  the  jury  were  authorized  to  find 
that  the  plaintiff  received  her  injuries  by  reason  of  the  passage 
through  her  body  of  the  current  of  electricity  coming  from  the 
ground  after  the  same  had  escaped  thereto  from  the  broken  wire. 
Upon  this  subject  Professor  Sheldon  said :  "  The  trolley  wire  and 
the  system  of  feeders  constitute  a  good  conductor ;  the  rail  and  the 
supplementary  conductors  for  return  also  constitute  a  good  con- 
ductor ;  the  wire  striking  the  ground,  as  between  it  and  the  rail, 
between  its  terminal  and  the  rail,  a  fairly  large  resistance,  if  the 
human  body,  through  the  shoes,  through  the  feet,  should  be  inter- 
posed between  those  two  points,  the  rail  and  wire  —  the  wire  should 
strike  the  ground  —  the  human  body  offering  resistance  about  the 
same  as  that  of  the  earth  would  divide  the  current  with  the  earth  in 
returning  it  to  the  rail."  The  jury  were,  therefore,  authorized  upon 
this  testimony  to  find  that  the  automatic  device  was  either  not  prop- 
erly adjusted,  or  was  not  in  proper  working  order ;  for  had  it  oper- 
ated properly  the  current  would  have  been  immediately  cut  off,  and 
thus  none  passed  through  the  body ;  whereas  it  continued  to  escape 


Digitized  by  VjOOQIC 


78    OTLAHERTY  v.  NASSAU  ELECTRIC  R.  R.  CO. 


Second  Department,  November  Term,  1888.  [Vol.  34. 

for  a  period  long  enough  to  twice  shock  the  person.  Under  such 
circumstances  the  jury  were  permitted  to  find  that  the  condition  of 
the  wire  and  its  appliances  was  not  consistent  with  the  testimony  of 
the  defendant,  and,  therefrom  conclude  that  the  defendant  was 
guilty  of  negligence  in  not  discharging  its  duty.  {Scherer  v.  Holly 
ManvfacticHng  Co,^  86  Hun,  37.)  It  follows,  therefore,  that  this 
claim  of  the  defendant  may  not  be  sustained. 

Nor  do  we  think  that  error  was  committed  in  permitting  the  wit- 
ness King  to  testify  as  to  the  permanent  character  of  the  plaintifPs 
injuries.  He  was  not  called  for  the  purpose  of  testifying  whether 
such  condition  as  he  found  present  when  ho  made  his  examination 
was  the  result  of  the  injuries  alleged  to  have  been  received ;  conse- 
quently, a  history  of  the  case  had  Jittle  or  no  bearing  as  forming  a 
basis  for  the  expression  of  his  opinion.  He  detailed  at  length  all  of 
the  conditions  which  he  found  present,  and  these  conditions  evi- 
dently formed  the  basis  from  which  he  reached  his  conclusion.  The 
case  is,  therefore,  different  from  Connelly  v.  Manhattan  Railway 
Co,  (60  Hun,  495)  and  Page  v.  Mayor  (32  N.  Y.  St.  Eepr.  563). 
In  each  of  those  cases  the  inquiry  was  directed  to  whether  the  exist- 
ing condition  might  have  been  produced  by  the  injury,  while  in  the 
present  case  the  inquiry  was,  would  her  present  condition  be  per- 
manent or  not.  A  history  of  the  case  was,  therefore,  not  essential, 
and  the  witness  stated  fully  the  conditions  which  he  found.  In 
People  V.  McElvaine  (121  N.  Y.  250)  the  question  was  somewhat 
different.  There  the  issue  was  as  to  the  sanity  of  the  defendant  at 
the  time  of  the  commission  of  the  crime,  and  the  witness  was  per- 
mitted to  answer  without  disclosing  the  facts  upon  which  he  based 
his  conclusion.  It  is  apparent  that  such  case  has  no  application  to 
the  present  one. 

In  addition  to  this,  the  defendant  has  not  raised  the  question 
which  it  seeks  to  present.  No  objection  was  made  to  the  statement 
that  he  "  got  a  history  of  the  case,"  or  to  the  question  which  pro- 
duced such  answer.  The  objection  interposed  was  upon  the  ground 
of  incompetency;  while  the  exception  presents  the  additional 
ground  that  it  is  incompetent  and  immaterial.  The  testimony  was 
competent,  because  directed  to  her  existing  condition,  and  the  wit- 
ness was  competent  to  testify  as  he  had  qualified  as  an  expert.  The 
testimony  was  material.     No  suggestion  appears  in  this  objection 
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that  the  witness  was  not  disclosing  the  facts  upon  which  ho  based 
his  opinion,  and  the  court  was  left  clearly  in  the  dark,  as  we  should 
now  be  except  for  the  insistance  of  counsel  that  the  point  as 
now  urged  was  intended  to  be  presented.  This  point,  even  if  good, 
which  it  is  not,  would  not  now  be  available. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  James  Norton. 

James  Norton,  Appellant ;  John  H.  Sutphin,  Clerk  of  the  County   L 
of  Queens,  Respondent. 

Certificate  of  nomination  for  State  Senator — when  it  may  be  filed  vnder  section  89 
of  the  Election  Law  —  distinguished  frorn  acts  affecting  the  rights  of  third  parties. 

A  candidate  for  State  Senator  is  entitled  at  any  hour  of  the  day , "  at  least  twentj^- 
five  days  prior  to  the  holding  of  the  election,"  to  file  with  the  clerk  of  the 
county  a  certificate  of  nomination  for  that  office,  and  the  delivery  of  such  a 
certificate  to  the  clerk,  between  the  hours  of  ten  and  eleven  in  the  night  of 
the  last  day  on  which  such  certificate  could  be  lawfully  filed,  is  sufficient  under 
the  provisions  of  section  59  of  the  Election  Law  (Chap.  909  of  the  Laws  of 
1896). 

The  certificate  need  not  be  filed  within  the  hours  during  which  the  clerk  is 
required,  by  statute,  to  keep  his  office  open  for  the  transaction  of  public 
business. 

The  distinction  between  the  construction  to  be  given  to  a  law  which  creates  an 
involuntary  lien  and  fixes  the  rights  of  third  parties  affected  thereby,  and  one 
which  seeks  a  method  of  procedure  by  which  the  nomination  of  candidates  for 
office  is  evidenced,  considered. 

Appeal  by  the  applicant,  James  Norton,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
24rth  day  of  October,  1898,  denying  said  applicant's  motion  for  an 
order  requiring  the  clerk  of  the  county  of  Queens  to  accept  and 
file,  as  of  October  14,  1898,  the  certificate  of  nomination  of  the 
applicant  as  a  candidate  for  the  office  of  Senator  in  the  second  senar 
torial  district. 
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Henry  A.  Monfort^  for  the  appellant. 
F,  II,  Van  Vechten^  for  the  respondent. 

Hatch,  J. : 

Tlie  moving  papers  show  that  the  petitioner  was  duly  nominated 
by  a  convention  of  the  Democratic  party,  assembled  for  that  pur- 
pose, as  a  candidate  for  State  Senator  in  the  second  senatorial 
district  of  this  State,  to  be  voted  for  at  the  coming  general  election 
to  be  held  on  tlie  eighth  day  of  November  then  next  ensuing.  The 
county  of  Queens  constitutes  said  senatorial  district.  Section  58  of 
the  General  Election  Law  (Laws  of  1896,  chap.  909)  requires  that  a 
certificate  of  nomination  for  this  office  shall  "  be  tiled  with  the  clerk 
of  the  county  in  which  "  the  electors  voted  for  such  candidate.  The 
certificate  is  required  to  be  filed  with  the  county  clerk  at  least 
twenty-five  days  prior  to  the  holding  of  the  election.  (Election 
Law,  §  59.)  The  last  day  on  which  petitioner's  certificate  could 
be  lawfully  filed  was  the  14th  day  of  October,  1898.  Upon  the 
night  of  this  day,  between  the  hours  of  ten  and  eleven,  peti- 
tioner's certificate,  certified  in  all  respects  as  required  by  law, 
was  presented  to  the  acting  clerk  of  Queens  county,  who  refused 
to  receive  or  file  the  same.  This  refusal  has  been  sustained  by  the 
court  below  upon  the  gromid  that  as  the  county  clerk  was  required 
by  law  to  file  such  certificate,  he  could  only  comply  with  such  pro- 
vision when  at  his  office,  where  the  law  requires  the  clerk  to  keep 
his  books  and  files  and  to  receive  and  file  such  papers.  The  County 
Law  requires  that  county  clerks,  between  the  thirtieth  day  of  Sep- 
tember and  the  first  day  of  April,  shall  keep  their  offices  open  for 
the  transaction  of  public  business  from  nine  o'clock  in  the  forenoon 
to  five  o'clock  in  the  afternoon,  except  upon  Sundays  and  holidays 
or  half-holidays.  (Laws  of  1892,  chap.  686,  §165.)  It  is  argued, 
therefore,  that  as  this  certificate  was  presented  after  the  hour  for 
closing  his  office,  he  could  not  lawfully  receive  and  file  the  same, 
and,  therefore,  the  attempt  to  file  was  inoperative. 

The  statute  does  not  make  the  act  of  keeping  open  the  clerk's 
office,  after  or  before  the  hours  mentioned  therein,  unlawful ;  itsim- 
j)ly  fixes  the  hours  in  the  day  when  it  shall  be  open  for  the  transac- 
tion of  public  business.  What  effect  an  official  act  of  the  clerk 
would  have  when  done  after  the  closing  or  before  the  opening  hour, 
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if  done  at  his  office,  in  all  cases,  it  is  not  necessarj^  to  determine 
in  this  proceeding.  It  was  held  in  Hathaway  v.  Howell  (54  N.  Y. 
97,  relied  upon  to  support  the  determination  below)  that  leaving  a 
judgment  roll  with  the  clerk,  after  the  closing  of  the  office,  did  not 
constitute  the  same  a  valid  judgment  as  of  the  time  of  delivery,  but 
that  it  became  operative  upon  the  following  business  morning  when 
the  clerk  opened  the  office.  It  is,  however,  to  be  observed  that 
judgments  are  required  to  be  docketed  in  books  kept  for  that  pur- 
pose, and  cannot  become  effective  until  received  at  the  clerk's  office 
where  such  books  are  kept.  In  cases  of  this  class,  the  docketing  of 
judgments,  recording  of  mortgages  and  other  similar  acts  are 
required,  not  alone  for  the  protection  of  the  parties  whose  interest 
it  is  to  have  them  recorded  or  docketed,  but  it  also  affects,  or  may 
affect,  the  rights  of  third  parties,  as  the  act  of  record  determines 
their  status,  and  the  necessary  steps  to  insure  a  lien  are  required  by 
positive  law.  As  applied  to  this  case,  no  such  question  can  arise. 
The  filing  of  this  certificate  in  nowise  affected  the  property  interest 
of  third  parties,  or  in  anywise  affected  their  legal  right  in  respect 
thereto.  The  purpose  of  the  statute-  is  to  require  the  tiling  to  evi- 
dence the  action  of  the  convention  and  enable  the  clerk  to  make  up 
and  properly  certify  the  ticket.  The  voters  have  a  special  interest 
in  having  what  was  done  properly  evidenced,  in  order  that  they  may 
not  be  deprived  of  the  privilege  of  exercising  the  franchise  in 
favor  of  a  person  representing  their  views,  which  their  delegated 
authority  has  selected.  There  is,  therefore,  quite  a  radical  differ- 
ence in  reason  between  a  law  which  creates  an  involuntary  lien  and 
fixes  the  rights  of  third  parties  affected  thereby,  and  one  which 
seeks  a  method  of  procedure  by  which  the  nomination  of  candidates 
is  evidenced,  the  elective  franchise  made  secure,  and  the  fullest 
scope  permissible  given  to  its  exercise.  As  we  have  seen,  the 
Election  Law  gave  to  the  petitioner  the  whole  day  of  the  fourteenth 
of  October  in  which  to  tile  his  certificate.  This  contemplated  a 
day  of  twenty-four  hours.  Such  are  the  terms  of  the  Statutory 
Construction  Law  (Laws  of  1892,  chap.  677,  §  27,  as  amended 
by  chap.  447,  Laws  of  1894).  It  is  quite  apparent,  therefore, 
that  if  the  petitioner  must  have  tiled  tlie  certificate  before  the 
clerk's  office  closed  upon  this  last  day,  his  right  to  a  full  day  of 
App.  Div.— Yol.  XXXIV.        11 
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twenty-four  hours  is  abridged.  There  ought  to  be  no  abridgment 
of  his  clear  legal  right  in  this  respect  unless  it  be  worked  by  clear 
legal  authority.  The  language  of  the  statute  is,  "shall  be  filed 
with  the  clerk."  A  compliance  with  the  letter  of  the  statute  is  had 
when  the  paper  is  placed  in  the  possession  of  the  clerk,  wherever 
he  may  be.  His  office  is  not  mentioned,  although  the  office  is  men- 
tioned in  connection  with  the  filing  in  Fulton  •  and  Hamilton  coun- 
ties. As  to  all  other  offices  therein  mentioned,  the  statute  is  satisfied 
upon  filing  with  the  respective  officers.  It  is  many  times  found 
necessary  in  order  to  uphold  a  given  act,  where  appeals  in  its  favor 
are  based  either  upon  public  or  private  good,  to  interpret  a  statute 
against  its  strict  letter  and  in  accordance  with  its  spirit  in  order 
that  justice  may  be  accomplished.  We  have,  therefore,  little  diffi- 
culty in  reconciling  an  adoption  of  the  letter  of  the  statute  when 
by  so  doing  is  enhanced  the  public  good.  In  the  present  case,  it  is 
for  the  interest  of  the  voters  in  this  senatorial  district  to  have  an  oppor- 
tunity to  vote  for  the  candidates  who  have  been  properly  selected. 
Limitations  upon  the  exercise  of  such  right  are  not  favored.  The 
whole  scheme  of  the  Election  Law  at  bottom  is  to  secure  to  the  voter 
the  right  to  vote  for  the  candidate  of  his  choice,  and  to  have  the  vote 
thus  given  honestly  counted  and  returned.  This  right  should  not  be 
restricted  by  the  removal  of  candidates  from  a  ticket,  any  more  than 
in  preventing  the  voter  from  depositing  his  ballot.  Both  are  entitled 
to  the  same  measure  of  protection,  and  where  the  statute  may  be  sat- 
isfied and  both  privileges  secured  by  fair  construction;  it  is  the  duty  of 
the  court  to  adopt  such  construction.  In  the  present  case,  in  order  to 
secure  to  the  petitioner  his  full  legal  right,  and  to  give  to  the  voters 
the  opportunity  to  vote  for  the  candidates  of  their  choice,  we  think 
that  however  technical  may  be  the  meaning  which  attaches  to  the 
word  "file,"  it  must  be  held  to  be  satisfied  when  the  certificate  is 
left  with  the  clerk,  and  that  such  act  satisfied  the  requirements  of 
the  statute  as  to  filing  with  him. 

This  view  is  confirmed  by  the  customary  practice  of  the  Secretary 
of  State,  and  other  persons  and  bodies  required  to  receive  certifi- 
cates of  this  character,  who  keep  their  respective  offices  open  until 
midnight  of  the  last  day  for  filing  certificates,  in  order  that  all  legal 
rights  may  be  preserved.  This  practice  is  commendable.  But 
whether  it  be  adopted  or  not,  we  think  the  statute  is  satisfied  when 
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the  certificate  is  given  to  the  clerk,  and  as  it  is  then  within  the  legal 
right  of  tlie  party  so  to  deliver  it,  it  must  be  regarded  as  a  filing 
within  the  meaning  of  this  statute.  The  statnte  in  question  admits 
of  different  interpretations,  and  no  censure  can  attach  to  the  clerk 
for  interpreting  the  statute  as  he  did. 

The  order  should  be  reversed,  and  the  motion  granted. 

All  concurred. 

Order  reversed  and  application  granted,  without  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Medical  Society  , r: 

OF  THE  County  of  Kings,  Respondent,  v.  Barzillai  G.  Neff  |e  74        559 
and  Others,  Constituting  the  Board  of  Assessors  of  the  City  of 
Brooklyn,  Appellants. 

Tcaation  —  medical  society  organized  under  chapter  ^  of  the  Laws  of  1813  —  it  is 
not  exempt  from  taxation  under  chapter  498  of  tJie  Laws  of  1893. 

A  medical  society,  organized  under  chapter  94  of  the  Laws  of  1813,  entitled 
*'An  act  to  incorporate  medical  societies,  for  the  purpose  of  regulating  the 
practice  of  physic  and  surgery  in  this  State,'*  which  maintains  a  medical 
library  open  to  the  public,  and  furnishes  rooms  for  the  meeting  of  medical  or 
charitable  societies  —  being,  in  effect,  a  medical  club  house  where  the  members 
of  the  medical  profession  meet  for  "mental  improvement,"  and  such  inci- 
dental benefits  as  flow  from  an  association  and  co-operation  of  effort  —  and 
which  alleges  that  it  has  "established,  in  the  city  of  Brooklyn,  an  organiza- 
tion for  mental  improvement  and  for  certain  educational  and  charitable  pur- 
poses.'' unaccompanied  by  any  further  allegation,  and  fails  to  allege  that  it  is 
organized  for  the  exclusive  purpose  of  carrying  out  any  of  these  objects,  and 
makes  no  claim  that  the  purpose  of  the  society  is  to  improve  the  morals  of 
either  men"or  women,  or  that  it  is  for  religious^  missionary,  hospital,  patriotic, 
historical  or  cemetery  purposes,  is  not  entitled  to  exemption  from  the  payment 
of  taxes  under  the  provisions  of  chapter  498  of  the  Laws  of  1893. 

Appeal  by  the  defendants,  Barzillai  G.  Neff  and  others,  consti- 
tuting the  board  of  assessors  of  the  city  of  Brooklyn,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  tlie  county  of  Kings  on  the  15th 
day  of  March,  1898,  granting  the  relator's  motion  for  a  peremptory 
writ  of  mandamus  commanding  the  defendants  to  cancel  all  taxes 
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levied  and  imposed  for  the  years  1893,  1894,  1895,  1896  and  1897, 
upon  property  owned  by  the  relator. 

Almet  F,  JenJcs^  for  the  appellants. 
Jesse  W,  Johnson^  for  the  respondent. 

Woodward,  J. : 

The  relator,  the  Medical  Society  of  the  County  of  Kings,  seeks 
to  be  relieved  of  the  duty  of  paying  taxes  upon  certain  property 
situated  at  356  Bridge  street,  borough  of  Brooklyn,  under  the  pro- 
visions of  chapter  498  of  the  Laws  of  1893.  For  this  purpose  it 
petitioned  the  Supreme  Court  in  this  department,  praying  for  a 
peremptory  writ  of  mandamus  to  the  assessors  of  the  city  of  Brook- 
lyn, directing  them  to  cancel  the  taxes  levied  against  the  relator  in 
the  years  1893,  1894,  1895,  1896  and  1897.  This  writ  was  granted, 
and  from  the  order  granting  the  same  appeal  comes  to  this  court. 

Section  1  of  chapter  498  of  the  Laws  of  1893  provides  that 
"  The  real  property  of  a  corporation  or  association  organized  exclu- 
sively for  the  moral  and  mental  improvement  of  men  and  women  or 
for  religious,  charitable,  missionary,  hospital,  educational,  patriotic, 
historical  or  cemetery  purposes,  or  for  two  or  more  of  such  purposes^ 
and  used  exclusively  for  carrying  out  thereupon  one  or  more  of  such 
purposes,  shall  be  exempt  from  taxation."  I  shall  assume,  for  the  pur- 
poses of  this  discussion,  that  the  assessors  have  the  power  to  cancel 
the  taxes  levied,  and  that  mandamus  was  the  proper  remedy  to 
invoke,  and  will  simply  inquire  whether  the  facts  set  forth  in  the 
petition  of  the  relator  are  suflScient  to  bring  it  within  the  provisions 
of  this  statute. 

The  petition  recites  that  the  petitioner  is  duly  organized  under 
the  provisions  of  chapter  94  of  the  Laws  of  1813,  entitled  "An  act 
to  incorporate  medical  societies  for  the  purpose  of  regulating  the 
practice  of  physic  and  surgery  in  this  State ; "  that  it  has  "  estab- 
lished in  the  city  of  Brooklyn  an  organization  for  mental  improve- 
ment and  for  certain  educational  and  charitable  purposes ; "  that 
"  such  society  maintains  a  public  medical  library  and  a  free  public 
medical  reading  room,  both  open  to  the  public  every  day  in  the 
year,  Sundays  and  holidays  excepted  ;  maintains  an  auditorium  in 
which  are  regularly  held  medical  meetinors  where  papers  of  interest 
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to  the  medical  fraternity  in  general,  ana  which  are  prepared  for 
the  purpose  of  furthering  the  science  of  medicine,  are  presented 
and  discussed.  The  society  offers  its  rooms  to,  and  seven  separate 
and  distinct  medical  societies  regularly  meet  in  and  use  such  rooms, 
for  all  of  which  no  money  is  asked  or  paid.  The  staff  association 
of  the  Kings  County  Medical  Hospital,  a  charitable  organization, 
regularly  meets  here ;  the  Alumni  Association  of  St.  Mary's  Hos- 
pital meets  there.  No  member  of  this  society  receives  any  salary 
or  compensation  whatever."  The  petition  further  recites  that  the 
president  of  the  society  acts  in  an  advisory  character  to  the  mayor 
and  commissioners  of  health  in  case  of  epidemic,  and  that  its  com- 
mittee on  hygiene  makes  suggestions,  and  that  it  affords  a  place  for 
the  meeting  of  the  national,  medical  and  public  health  societies, 
and  that  it  has  no  source  of  income  except  such  as  is  derived  from 
the  annual  dues  of  the  members.  It  is  further  alleged  that  the 
society  "  maintains  a  directory  for  nurses  and  makes  no  charge  there- 
for, excepting  such  charge  as  is  suflBcient  to  cover  the  expenses  of 
maintaining  the  same,"  and  that  "  this  society  also  maintains  a  med- 
ical journal,  the  organ  of  the  society,  from  which  no  income  is 
derived."  The  remaining  allegations  relate  to  the  location  of  the 
property,  etc.,  and  have  no  bearing  upon  the  question  involved  in 
the  present  proceeding. 

I  am  unable  to  see  how  the  relator  comes  within  the  provisions  of 
the  statute.  Exemptions  from  taxation  are  not  favored  ;  the  theory 
of  tlie  law  is  that  all  property  shall  pay  its  just  proportion  of  the  pub- 
lic burdens,  and  it  is  only  in  those  cases  where  the  property  is  put  to 
some  use  calculated  to  minimize  the  expenses  of  government  that 
public  policy  justifies  an  exemption.  There  are  no  presumptions  in 
favor  of  an  exemption  of  property  of  any  kind,  and  the. burden  of 
establishing  the  right  is  upon  the  person  claiming  such  exemption. 

Chapter  498  of  the  Laws  of  1893,  under  which  the  relator  claims 
an  exemption,  so  far  as  requisite,  has  been  already  set  out. 

The  petitioner  avers  that  it  "  was  duly  organized,"  and  that  it 
"  has  established  in  the  city  of  Brooklyn  an  organization  for  mental 
improvement  and  for  certain  educational  and  charitable  purposes." 
This  is  most  commendable  in  the  gentlemen  making  up  the  Medical 
Society  of  the  County  of  Kings,  but  it  does  not  entitle  them  to 
exemption  from  taxation  under  the  laws  of  this  State.     There  is  no 
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allegation  that  the  society  is  organized  for  the  exclusive  purpose  of 
carrying  out  any  of  tliese  objects,  and,  if  there  was,  it  would  still 
fall  short  of  the  requirements.  The  statute  demands  that  the  asso- 
ciation shall  be  organized  not  only  for  mental,  bat  for  moral 
improvement,  and  it  requires,  moreover,  that  it  shall  be  for  the 
"  moral  and  mental  improvement  of  men  and  women."  This  is  not 
alleged.  There  is  no  claim  that  the  purpose  of  this  society  is  to 
improve  the  morals  of  either  men  or  women,  or  that  it  is  for 
religious,  missionary,  hospital,  patriotic,  historical  or  cemetery  pur- 
poses. The  general  law  (1  K.  S.  pt.  1,  cliap.  13,  tit.  1,  §  4,  subd. 
3),  as  amended  in  1883  (Chap.  397),  exempts  "every  building 
erected  for  the  use  of  a  college,  incorporated  academy  or  other 
seminary  of  learning,  and  in  actual  use  for  either  of  such  purposes, 
every  building  for  public  worship,"  etc.  The  Consolidation  Act 
(Laws  of  1882,  chap.  410,  §  827)  makes  these  provisions  inappli- 
cable to  any  such  building  for  public  worship,  and  any  such  school 
house  or  other  seminary  of  learning  in  the  city  of  New  York, 
"unless  the  same  shall  be  exclusively  used  for  such  purposes,  and 
exclusively  the  property  of  a  religious  society."  The  Young  Men's 
Christian  Association  of  New  York  sought  to  have  its  property  on 
the  Bowery,  known  as  the  Bowery  Institute,  exempted  from  taxa- 
tion under  this  act,  and  the  court  held  that  while  it  might  not  be 
impossible  to  characterize  the  association  as  a  religious  society,  it 
was  not  entitled  to  exemption  because  it  did  not  appear  that  the 
building  was  "  exclusively  used  for  purposes  of  public  worship,  or 
exclusively  used  for  those  of  a  seminary  of  learning."  Comment- 
ing upon  this  case  {Young  Melius  Christian  Assn,  of  N,  Y.  v. 
Mayoi\  113  N.  Y.  187),  the  court  say  :  "Unless,  therefore,  it  can 
be  truthfully  and  correctly  said  that  its  building  is  exclusively  used 
for  purposes  of  public  worship,  it  can  have  no  exemption  from  tax- 
ation upon  its  Bowery  Institute.  There  is  no  ambiguity  in  the 
phrase  '  public  worsliip.'  It  refers  to  the  usual  church  services 
upon  the  Sabbath,  open  freely  to  the  public,  and  in  which  any  one 
may  join.  {Assn,  for  Colored  Orphcnis  v.  Mayor^  etc,^  104  N.  Y. 
581.)  There  are  such  services  held  in  the  building  of  the  associa- 
tion, but  in  comparison  with  the  other  uses  to  which  that  building 
is  put  they  are  the  least  of  all,  not,  perhaps,  in  their  importance,  but 
in  the  time  which  they  occupy  and  the  proportion  of  the  building 
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which  they  require.  At  all  events,  it  cannot  be  properly  said, 
upon  the  facts  disclosed,  that  the  building  is  used  exclusively  for 
purposes  of  public  worship.  Associations  of  this  character  are  so 
useful  and  so  deserving  of  encouragement  and  support  that  a  differ- 
ent result  would  please  us  better,  but  we  are  unal)le  to  reach  it 
under  the  law  as  it  stands  "  This  opinion  of  the  court  was  rendered 
in  18S9,  and  in  1893  we  find  tlie  statute  broadened  in  its  scope  to 
exempt  corporations  and  associations  "organized  exclusively  for 
the  moral  and  mental  improvement  of  men  and  women,"  which  is 
the  work  undertaken  by  the  Young  Men's  Christian  Association. 
Clearly,  then,  the  allegation  of  the  society  that  it  has  an  organiza- 
tion for  "  mental  improvement "  does  not  bring  it  within  tlie  con- 
templation of  the  statute. 

But  tlie  society  is  likewise  maintaining  an  organization  "  for  cer- 
tain educational  and  charitable  purposes."  Under  this  head  we  are 
told  that  it  maintains  an  auditorium,  etc.,  but  it  nowhere  appears, 
either,  that  these  are  educational  or  charitable  within  the  meaning 
of  the  statute,  or  that  the  society  is  organized  exclusively  for  the 
purpose  of  carrying  out  one  or  more  of  these  objects.  As  was  said 
in  Coe  v.  Washingtoii  Mills  (149  Mass.  543) :  "  It  was  a  voluntary 
association  for  the  mutual  benefit  of  its  members,  and  cannot  be  held 
to  be  a  public  charitable  institution.  To  constitute  a  public  charity, 
there  must  be  an  absolute  gift  to  a  charitable  use  for  the  benefit  of 
the  public."  No  such  condition  prevails  in  the  relator  society.  It 
was  organized  under  the  provisions  of  a  law  whicli  distinctly  declares 
the  object  for  which  it  was  created.  It  was  *'  an  act  to  incorporate 
medical  societies,  for  the  purpose  of  regulating  the  practice  of 
physic."  That  was  the  object  for  which  it  was  created,  and  under 
the  provisions  of  the  act  these  medical  societies  were  authorized  to 
accumulate  medical  libraries,  and  to  become  auxiliaries  to  the  Medi- 
cal Society  of  the  State  of  Kew  York,  which  organization,  in  com- 
mon with  the  county  branches,  has  established  rules  and  regulations, 
many  of  them  being  enacted  into  the  statute  law  of  the  State,  for  the 
practice  of  physic  and  surgery.  These  rules  and  regulations,  and 
laws  whicii  have  been  enacted  upon  the  suggestion  of  the  Medical 
Society  of  the  State  of  New  York,  have  had  for  their  object,  at  least 
incidentally,  the  welfare  of  the  membership  of  these  societies  and 
their  individual  members  as  practicing  physicians.     For  many  years, 
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and  until  comparatively  recent  times,  membership  in  these  county 
societies  was  made  compulsory,  the  license  of  the  individual  to  prac- 
tice his  profession  depending  upon  such  membership.  (2  R.  S.  [7th 
ed.]  1092,  pt.  1,  chap.  14,  tit.  VII,  §  1.)  The  fact  that  the  medical 
library  of  the  relator  may  be  open  to  the  public,  or  that  it  may  fur- 
nish rooms  for  the  meeting  of  medical  or  charitable  societies,  has  no 
possible  bearing  upon  the  case.  "  Assuming  for  the  sake  of  argu- 
ment," say  the  court  in  the  case  of  Do7ineUy  v.  Boston  Catholio 
Cemetery  (146  Mass.  163),  "that  it  would  have  no  right  to  declare 
dividends  to  its  members  in  case  of  realizing  profits,  there  is  nothing 
in  the  charter  which  compels  the  application  of  any  part  of  its  funds 
to  charitable  uses.  *  *  *  The  fact  that  the  funds  received 
were  actually  applied  to  a  considerable  extent  in  charity,  is  no 
more  material  than  evidence  of  a  similar  application  of  a  part 
of  his  income  by  a  private  citizen  would  be  in  a  suit  against 
him."  Tins  was  an  action  for  damages  against  a  cemetery  asso- 
ciation, in  which  tlie  defendant  sought  to  be  exempted  from 
damages  on  the  ground  that  it  was  a  charitable  organization. 
The  court  made  the  test,  not  whether  the  funds  were  actually  used 
for  charitable  purposes,  but  whether  the  charter  of  the  defendant 
compelled  it  to  make  such  use  of  its  funds ;  and  this  is  clearly  the 
rule  which  should  be  applied  to  the  application  of  the  relator  for 
exemption  from  taxation  on  the  grounds  either  of  charity  or  educa- 
tion. There  is  nothing  in  the  statute  under  which  the  relator  is 
organized  which  compels  it  to  keep  its  medical  library  or  its  reading 
room  open  to  the  public.  In  fact,  it  may  be  fairly  questioned 
whether  the  public,  outside  of  the  comparatively  small  number  of 
physicians  and  surgeons,  with  their  students,  have  any  interest  in 
such  a  library  or  reading  room,  while  the  fact  that  those  rooms  are 
open  to  the. meetings  of  other  medical  societies,  made  up,  for  the 
most  part,  no  doubt,  of  the  members  of  the  relator,  serves  no 
purpose  of  society  in  general  which  entitles  it  to  immunity  from 
taxation. 

In  other  words,  the  Medical  Society  of  the  County  of  Kings  is 
performing  no  service  of  a  character  calculated  to  relieve  the  bur- 
dens of  government  more  than  a  thousand  other  mutual  associations 
or  corporations,  designed  for  the  promotion  of  the  individual  develop- 
ment of  its  members.    It  is,  therefore,  entitled  to  none  of  the  exemp- 

Digitized  by  VjOOQIC 


PEOPLE  BX  REL.  MEDICAL  SOCIETY  v.  NEFF.     89 


App.  Div.]  SECOin>  Department.  November  Term, 


tions  which  are  extended  to  corporations  or  associations  which  are 
devoted  exclusively  to  the  "  moral  and  mental  improvement  of  men 
and  women,"  or  to  "  religious,  charitable,  missionary,  hospital,  edu- 
cational, patriotic,  historical  or  cemetery  purposes,"  It  is,  in  effect, 
a  medical  club  house,  where  the  members  of  a  single  profession  meet 
for  "  mental  improvement"  and  such  incidental  benefits  as  flow  from 
association  and  co-operation  of  effort.  One  of  the  results  of  these 
medical  societies  has  been  to  establish  a  practically  uniform  rate  of 
charges,  or  at  least  to  establish  a  minimum  rate,  and  to  afford  a 
degree  of  protection  to  individual  practitioners  which  would  be 
practically  impossible  without  an  organization  empowered  to  enforce 
obedience  to  by-laws  and  respect  for  professional  ethics.  It  is  not 
necessary  to  ascribe  selfish  motives,  and  it  is  undoubtedly  true  that 
the  relator  is  performing  many  charitable  and  commendable  acts,  in 
common  with  mankind  in  every  walk  of  life ;  but  this  is  not,  of  itself, 
a  justification  for  the  State's  relieving  it  of  the  burdens  which  are 
common  to  good  citizenship  generally ;  and,  accepting  the  relator's 
own  statement  of  the  case,  there  are  no  facts  to  bring  it  within  the 
provisions  of  the  law.  The  relator  was  not  organized  "exclusively" 
for  the  purpose  of  carrying  out  any  of  the  lines  of  work  enumerated 
in  the  statute,  or  any  two  or  more  of  such  objects.  It  makes  no 
such  claim  in  its  moving  papers,  and  it  was  error,  therefore,  for  the 
court  to  grant  the  order  appealed  from. 
The  order  should  be  reversed,  with  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
application  denied,  with  ten  dollars  costs. 

App.  Div.— Vol.  XXXIV.        13 
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Mutual   Benefit   Loan    and   Building   Company,  Appellant,  v. 
Mary  E.  Jaeger,  Eespondent,  Impleaded  with  Louis  Sutter. 

Moi'tgage  foreelatture — token  a  clause  relating  to  a  default  is  not  to  be  construed  as 
goDerned  by  chapter  475,  Laws  of  1890  —  conclusion  of  law  considered  as  a  finding 
of  fact. 

Where  the  record  in  an  action  brought  to  foreclose  a  mortgage,  given  to  a  mutual 
loan  and  building  company,  does  not  show  that  a  clause  in  the  mortgage, 
which  relates  to  a  default  in  the  making  of  monthly  payments  and  provides 
for  the  service  of  a  notice  and  demand,  either  personally  or  by  mail,  after 
which  the  whole  principal  sum  and  interest  shall  be  payable,  was  drawn  with 
respect  to  the  provisions  of  the  "  Act  to  provide  for  short  forms  of  deeds  and 
mortgages"  (Chrp.  475,  Laws  of  1890),  the  specific  clause  contained  in  the 
mortgage  is  not  to  be  construed  under  the  provisions  of  that  chapter,  especially 
where  the  plaintiff  in  the  complaint  itself  construes  such  provision  of  the 
mortgage  as  not  coming  within  that  act. 

Circumstances  under  which  a  conclusion  of  law  in  the  report  of  a  referee  that  the 
defendant  was  not  in  default  at  the  time  of  the  commencement  of  the  action 
will  be  deemed  on  appeal  to  have  been  a  finding  of  fact,  considered. 

Appeal  l)y  the  plaintiff,  the  Mutual  Benefit  Loan  and  Building 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants,  entered  in  the  office  of  the  clerk  of  the  county  of  Queene 
on  the  29th  day  of  June,  1898,  upon  the  report  of  a  referee. 

William  F.  Wyckoff^  for  the  appellant. 
Paul  E.  De  Fere^  for  the  resjmndent. 

Woodward,  J. : 

"VVe  are  unable  to  find  anything  in  the  record  of  the  case  now 
before  us  to  warrant  a  reversal  of  the  judgment  entered  in  the  above- 
entitled  action. 

The  plaintiff,  the  Mutual  Benefit  Loan  and  Building  Company,  is 
the  owner  of  a  certain  bond  and  mortgage  given  to  secure  the  payment 
of  §300,  together  with  a  second  mortgage  for  tlie  sum  of  $1,500,  and 
this  action  was  brought  for  the  purpose  of  foreclosing  tlie  mortgage. 
The  case  was  sent  to  a  referee  to  hear  and  determine  the  issues,  and 
the  appeal  comes  to  this  court  on  the  exceptions  to  "  the  ruling  of 
the  referee  upon  questions  of  law."  The  appellant  has  made  no  case, 
and  as  the  evidence  taken  before  the  referee  is  not  before  us,  we 
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must  assume  the  facts  to  be  as  found  by  the  referee.  He  findb,  au 
matters  of  fact,  that  the  defendant  Mary  E.  Jaeger,  on  or  about 
April  8,  1896,  made  and  executed  the  mortgage  involved  in  this 
action,  and  that  the  same  was  duly  recorded ;  that  said  mortgage 
was  in  the  usual  form  of  a  building  and  loan  association  mortgage, 
and  that  it  contained  a  specific  clause  that "  after  default  in  the  pay- 
ment of  said  monthly  payments  of  eighteen  (18)  dollars  per  month 
for  six  months,  or  of  any  taxes  or  assessments  for  sixty  days, 
after  notice  and  demand,  such  notice  and  demand  to  be  made 
either  by  personal  service  of  a  written  or  printed  notice  and  demand 
upon  the  grantor  or  by  mailing  a  written  or  printed  notice  or  demand 
in  a  sealed  wrapper,  postage  prepaid,  directed  to  the  grantor  at  her 
last  post  office  address  as  furnished  by  the  grantor  to  the  grantee  or  its 
attorney  at  law,  then  shall  be  payable  thereon  the  sum  of  eighteen 
hundred  dollars  and  interest,  together  with  such  other  sums  as  may 
be  due  under  rules,  conditions  and  by-laws  mentioned  in  said  bond," 
etc. ;  that  the  plaintiff  attempted  to  give  the  notice  and  demand 
"provided  by  the  mortgage  and  alleged  in  the  complaint"  by  mail- 
ing a  certain  notice  to  the  husband  of  the  defendant  Jaeger,  and 
tliat  no  notice  and  demand  was  ever  given  by  the  plaintiflE  to  the 
defendant  Jaeger  prior  to  tlie  beginning  of  this  action. 

The  referee  then  finds,  as  conclusions  of  law,  that  "  the  defendant 
Jaeger  was  not  in  default  at  the  commencement  of  this  action  ;  that 
the  complaint  herein  should  be  dismissed ;  that  tlie  defendant 
Jaeger  is  entitled  to  judgment  herein  dismissing  the  complaint,  with 
costs,  and  I  direct  judgment  to  be  entered  accordingly." 

It  is  urged  on  behalf  of  the  appellant  that  the  specific  clause  of 
the  mortgage  above  set  out  is  to  be  construed  under  the  provisions 
of  chapter  475  of  the  Laws  of  1890,  which  provides :  "  The  words, 
*  And  it  is  hereby  expressly  agreed  that  the  whole  of  the  said  prin- 
cipal sum  shall  become  due  at  the  option  of  said  mortgagee  or  obligee 

after  default  in  the  payment  of  interest  for days,,  or  after 

default  in  the  payment  of  any  tax  or  assessment  for days 

after  notice  and  demand,'  shall  be  construed  as  meaning,  and  it  is 
hereby  expressly  agreed,  that  should  any  default  be  made  in  the  pay- 
ment 01  tne  said  interest,  or  of  any  part  thereof  on  any  day  whereon 
the  same  is  made  payable  as  above  expressed,  or  should  any  tax  or 
assessment,  wliich  now  is  or  may  be  hereafter  imposed  upon  the 
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premises  hereinafter  described,  become  due  or  payable,  and  should 

•the  said  interest  remain  unpaid  and  in  arrear  for  the  space  of 

days^  or  such  tax  or  assessment  remain  unpaid  and  in  arrear  for 

days  after  written  notice  by  the  mortgagee  or  obligee,  his 

executors,  administrators,  successors  or  assigns,  that  such  tax  or 
assessment  is  unpaid,  and  demand  for  the  payment  thereof,  then  and 
from  thenceforth,  that  is  to  say,  after  the  lapse  of  either  one  of  said 
periods,  as  the  case  may  be,  the  aforesaid  principal  sum"  shall 
become  due. 

Chapter  475  of  the  Laws  of  1890  is  entitled  "An  act  to  provide 
for  short  forms  of  deeds  and  mortgages,"  and  by  section  6  of  this 
act  it  is  provided  that  "The  schedules  hereto  annexed  contain 
forms  of  instruments  such  as  are  authorized  by  this  act,  and  shall  be 
taken  as  a  part  thereof,  but  nothing  herein  contained  shall  invali- 
date or  prevent  the  use  of  other  forms."  Schedule  C  provides  the 
short  form  of  mortgage,  and  in  this  schedule  is  found  the  language 
"  and  it  is  hereby  expressly  agreed  that  the  whole  of  said  principal 
sum,"  etc.,  as  quoted  above.  It  is  apparent,  then,  that  the  language 
of  the  provision  relied  upon  by  the  appellant  relates  to  the  clause 
found  in  Schedule  C,  and  is  not  to  furnish  the  construction  for 
mortgages  not  made  in  contemplation  of  this  act.  There  is  nothing 
in  the  record  to  show  that  the  clause  in  the  mortgage  now  under 
consideration  was  drawn  with  respect  to  the  provisions  of  the  "act 
to  provide  for  short  forms' of  deeds  and  mortgages,"  and  in  the 
absence  of  such  facts  there  is  no  reason  why  the  court  should  quarrel 
wich  the  conclusion  of  the  referee  that  "  the  defendant  Jaeger  was 
not  in  default  at  the  commencement  of  this  action."  The  appellant, 
in  its  complaint,  construed  the  provision  of  its  own  written  instru- 
ment. After  setting  forth  the  specific  clause  already  quoted,  the 
complaint  avers  that  "  the  defendant  Mary  E.  Jaeger  has  failed  to 
comply  with  the  conditions  of  said  bond  and  mortgage  by  omitting 
and  refusing  to  pay  the  sum  of  eight  and  50-100  dollars,  the  balance 
of  the  monthl}'  premium  which  became  due  and  payable  on  the  1st 
day  of  December,  1896,  upon  her  nine  shares  of  class '  B '  stock  of  the 
said  plaintiff  company,  although  notice  has  been  given,  and  demand 
made  for  the  payment  of  the  same."  This  indicates  clearly  the  view 
which  the  plaintiff  took  of  the  language  of  the  mortgage,  and  as  the 
instrument  was  written  in  behalf  of  the  plaintiff  it  is  proper  that 
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tlio  defendants  should  be  given  that  construction  which  is  accepted 
by  the  plaintiff  and  which  is  most  favorable  to  the  defendants. 

There  is  another  view  of  this  question.  The  defendant  Jaeger, 
in  a  motion  to  open  the  judgment  originally  taken  by  default,  alleges 
that  the  $300  mentioned  in  the  mortgage  was  not  a  loan  to  her ; 
that  it  was  a  sum  which  the  plaintiff  was  authorized  to  use  in  mak- 
ing certain  improvements  upon  the  mortgaged  property,  which 
improvements  were  either  not  made,  or  not  made  to  an  extent  which 
would  exhaust  the  fund,  and  that  if  the  proper  credit  were  given  her 
on  account  of  her  shares  she  would  not  be  in  default.  The  answer 
put  in  was  a  general  denial  of  the  facts  alleged  in  the  complaint,  and, 
in  the  absence  of  the  evidence  taken  before  the  referee,  this  court  is 
justified  in  assuming  that  the  first  conclusion  of  law  is  rather  a  find- 
ing of  fact,  and  that  the  defendant  Jaeger  was  not,  as  a  matter  of 
fact,  in  default  at  the  time  of  the  commencement  of  this  action. 

In  the  case  of  Travis  v.  Travis  (122  N.  Y.  449)  the  court  say : 
"  The  claim  that  findings  of  fact  appear  under  the  head  of  con- 
clusions of  law  in  the  report  of  the  referee,  and  that  the  exceptions 
thereto  gave  the  General  Term  power  to  review  the  facts,  is  not 
well  founded.  An  inspection  of  the  report  shows  that  certain  facts, 
found  as  such  in  the  body  of  the  report,  are  alluded  to  in  the  con- 
clusions of  law  in  order  to  make  plain  the  application  of  the  law 
thereto.  They  are  not  excepted  to  as  findings  of  fact,  but  as  con- 
clusions of  law,  eo  nomine.  As  found  under  the  head  of  matters  of 
fact,  they  are  not  excepted  to  at  all.  The  only  exceptions  taken  are 
to  the  first,  second,  etc.,  conclusion  of  law  and  to  each  and  every 
pert  thereof.  Hence,  the  exceptions  did  not  operate  as  notice  to  the 
successful  party  that  the  appellant  intended  to  insist  that  such  facts, 
thus  incidentally  recited,  had  no  evidence  to  support  them,  or  place 
upon  him  the  responsibility  of  adding  by  amendment  any  evidence 
upon  the  question  that  had  been  omitted  from  the  proposed  case." 

In  the  case  of  Sherman  v.  Iltidson  River  Railroad  Co.  (64  N. 
Y.  254)  the  court  say  :  "  The  referee  does  not  expressly  find,  as  matter 
of  fact,  that  the  defendant  was  guilty  of  negligence  —  that  is,  there 
is  not  such  a  finding  among  the  findings  of  fact.  But  among  the 
conclusions  of  law  there  is  a  finding  that  the  defendant  was  guilty 
of  negligence,  and  if  an  express  finding  of  fact  that  the  defendant 
was  thus  guilty  were  necessary  to  uphold  this  judgment,  this  would 
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be  deemed  sufficient.  A  finding  of  negligence  is,  generally,  an 
inference  from  many  facts  —  from  all  the  evidence  in  the  case  ;  and 
when  it  is  found  in  the  report  of  a  referee,  no  matter  where  it  is 
placed,  it  must  be  deemed  his  inference  from  all  the  evidence  sub- 
mitted to  him  upon  the  question." 

So  in  the  Matter  of  Clark  (119  N.  Y.  427)  the  court  say  :  "  When 
the  referee  says,  in  his  second  conclusion  of  law,  that  the  funds  '  are 
presumed '  to  have  come  into  the  possession  of  Mrs.  Clark,  he  evi- 
dently means  that  he  draws  that  inference,  and  that  such  possession 
by  her  is  a  fact  which  flows  from  the  proof,  and,  while  he  might 
have  stated  it  more  precisely  and  accurately,  I  think  it  fairly  states 
the  fact.  That  he  placed  it  among  his  conclusions  of  law  does  not 
deprive  it  of  its  force."  The  General  Term  of  the  fifth  depart- 
ment held  the  same  doctrine  in  the  case  of  Evans  v.  Howell  (58  N. 
Y.  St.  Kepr.  670). 

This  being  the  law  of  the  case,  and  the  referee  having  found,  as 
a  matter  of  fact,  that  the  defendant  Jaeger  was  not  in  default  at 
the  time  this  action  was  brought,  this  court  is  not  prepared,  in  the 
absence  of  the  testimony  taken  at  the  trial,  to  say  that  this  conclu- 
sion was  not  justified  by  the  evidence. 

It  follows  that  the  judgment  should  be  afiirmed,  with  costs. 

All  concurred. 

Cdllen,  J. : 

I  am  in  favor  of  the  affirmance  of  this  judgment,  and  concur  in 
the  view  expressed  by  Mr.  Justice  Woodward  as  to  the  construction 
of  the  covenant  under  which  the  plaintiff  claims  the  option  of 
declaring  the  whole  principal  sum  due.  But,  to  use  the  judicial 
vernacular  of  the  day,  I  think  the  question  is  "  academic."  The 
mortgage  was  given  to  secure  the  payment  of  monthly  installments 
to  become  due  upon  certain  shares  of  the  plaintiff's  stock  as  well  as 
otlier  debts.  The  complaint  alleges  that  the  defendant  Jaeger  has 
made  default  in  the  mortgage  by  failing  to  pay  the  sum  of  eight 
dollars  and  fifty  cents  monthly  premium  due  on  the  Ist  day  of  Decem- 
ber, 1896.  If  the  said  defendant  did  make  this  default  this  action 
was  properly  brought,  and  upon  the  right  to  maintain  it  the  ques- 
tion of  whether  the  whole  principal  sum  had  become  due  or  only 
the  eight  dollars  and  fifty  cents,  is  immaterial.     If  the  defendant 
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Jaeger  was  in  default  as  to  the  payment  of  eight  dollars  and  fifty 
cents  the  judgment  appealed  from  was  erroneous.  But  the  defend- 
ant in  her  answer  denied  all  default,  and  the  referee  has  not  found 
anv.  We  must,  therefore,  assume  that  the  allegation  that  defend- 
ant has  made  default  in  the  payment  of  the  sum  of  eight  dollars 
and  fifty  cents  which  became  due  on  December  1,  1896,  was 
unproved.  It  follows  that  on  the  record  before  us  the  judgment  of 
the  referee  was  correct.  It  may  be  that  if  the  appellant  had  printed 
the  evidence  in  the  case  instead  of  the  afiiidavits  in  proceedings  on  a 
motion  to  open  the  default  previously  taken  in  the  cause,  which 
have  no  possible  bearing  on  the  subject  before  us,  the  result  of  this 
appeal  might  be  different. 

Bartlett,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Charao  J.  Van  Ixwegen,  Respondent,  v.  Port  Jervis,  Monticello         3*    96 
AND  New  York  Railroad  Company,  Appellant.    (Actions  1  and  2.)         34    95 

Negligence  —  evidence  of  mcnership  of 'frremises  set  on  fire  by  sparks  from  a  locomotive. 

In  an  actioQ  commenced  in  1896  to  recover  damages  resulting  from  a  fire  on  the 
plaintiff's  premises,  alleged  to  have  been  kindled  by  sparks  emitted  from  the 
defendant's  (a  railroad  company's)  engine,  the  juiy  may  properly  conclude 
that  the  property  in  question  belonged  in  fact  to  the  plaintiff,  where  he  pro- 
duces deeds  dated  in  1878,  1880  and  1882,  and  gives  evidence  disclosing  facts 
indicating  ownership  reaching  back  to  about  the  time  that  the  deeds  were 
executed,  and  where  the  property  was  inclosed  by  fences. 

Appeal  by  the  Port  Jervis,  Monticello  and  New  York  Railroad 
Company,  the  defendant  in  the  above-entitled  actions,  from  judg- 
ments of  the  Supreme  Court  in  favor  of  the  plaintiff  in  said  actions, 
entered  in  the  office  of  the  clerk  of  the  county  of  Orange  on  the 
18th  day  of  January,  1897,  upon  the  verdict  of  a  jury  for  $1,300 
in  the  first  action,  and  for  $300  in  the  second  action,  and  also  from 
orders  entered  in  said  clerk's  office  on  the  20th  day  of  January, 
1897,  denying  the  defendant's  motion  for  a  new  trial  of  each  of  said 
actions,  made  upon  the  minutes. 

Action  No.  1  was  commenced  on  the  5th  day  of  August,  1896, 
and  action  No.  2  on  the  9th  day  of  October,  1896. 
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Schuyler  (7.  Carlton^  for  the  appellant. 

C,  E.  Cuddeback^  for  the  respondent. 

Woodward,  J. : 

Two  actions  involving  the  same  questions  of  law  are  involved  in 
these  appeals,  both  cases  being  contained  in  a  single  record.  The 
plaintiff  is  the  owner  of  certain  wood  lands  in  the  town  of  Deer 
Park,  Orange  county,  and  was  the  owner  of  such  property  during 
the  year  1396,  at  which  time  the  cause  of  action  arose,  in  that  year 
the  defendant  railroad  company  operated  its  trains  over  tlie  Port 
Jervis,  Monticello  and  New  York  railroad.  In  the  month  of  May, 
after  a  prolonged  drought,  a  fast  train  was  put  upon  the  line,  and  in 
passing  over  the  road  on  the  fourth  day  of  that  month  the  engine 
in  use  emitted  sparks  to  an  extent  which  caused  a  fire  to  be  kindled 
upon  the  right  of  way  of  the  defendant  company,  and  this  tire  was 
communicated  by  means  of  the  dry  brush,  weeds,  etc.,  which  the 
defendant  had  allowed  to  accumulate  upon  its  premises,  to  the 
adjoining  property,  and  thence,  by  a  continuous  and  uninterrupted 
combustion  of  dry  leaves,  brush,  weeds,  etc.,  to  the  premises  of  the 
plaintiff,  whose  property  sustained  the  damages  complained  of  in 
the  destruction  of  his  growing  timber,  the  burning  of  the  soil,  and 
the  demolition  of  some  200  cords  of  wood  which  he  had  cut  and 
ranked  ready  for  the  market.  The  complaint  alleges  the  ownership 
of  the  property,  and  charges  the  defendant  with  negligence,  both  in 
the  construction  and  operation  of  the  engine  which  caused  the  fire, 
and  in  maintaining  its  roadway  in  such  a  condition  as  to  make  the 
communication  of  fire  a  necessary  consequence  of  the  negligent 
scattering  of  sparks  from  the  engine.  The  defense  alleged  a  lack 
of  knowledge  or  information  sufficient  to  form  a  belief,  and,  there- 
fore, denied  the  several  allegations  of  the  complaint.  The  case  was 
tried  without  exceptions  worthy  of  serious  consideration,  and  the 
questions  of  fact  were  submitted  to  the  jury  under  a  charge  which 
left  the  defendant  little,  if  anything,  to  complain  of,  and  resulted  in 
a  verdict  of  $1,200  for  damages  to  the  real  estate,  and  $300  for  the 
destruction  of  the  cord  wood. 

Tlie  defendant  now  urges  that,  under  the  aitthority  of  Miller  v. 
Long  Idand  li.  R.  Co,  (71  N,  Y.  380),  the  plaintiff  did  not  suffi- 
ciently establish  his  ownership  of   the  property  in  question  by  the 
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introduction  of  the  title  deeds  and  the  declaration  under  oath  that 
he  was  the  owner  of  the  property.  The  trial  proceeded  upon  the 
presumption  of  ownership,  the  defendant  not  raising  the  question 
in  any  form  except  by  tlie  general  denial.  Without  considering 
wliether  the  defendant  has  the  right  to  urge  this  objection  at  thi& 
time,  it  is  proper  to  say  that  the  case  cited  could  not,  in  our  judg- 
ment, be  of  avail  to  the  defendant  under  the  circumstances  of  the 
case  at  bar.  The  language  of  the  court,  which  is  submitted  in  sup- 
port of  tlie  defendant's  contention,  does  not  deal  with  an  analagous 
case.  There,  the  plaintiffs  had  taken  an  assignment  of  a  number  of 
claims  in  which  some  of  them  did  not  show  paper  titles  or  any  acts 
indicating  possession,  and  it  was  in  reference  to  these  facts  that  the 
court  say  :  "  The  plaintiffs  could  prove  their  titles,  either  by  convey- 
ances showing  paper  title  or  by  such  possession  as  would  be  presump- 
tive evidence  of  title.  "When  reliance  is  placed  solely  upon  paper 
title,  the  land  not  having  been  occupied,  improved  or  inclosed,  the 
proof  must  be  of  a  chain  of  title  from  the  original  patentee  or  donee. 
A  deed  from  a  person  not  in  possession,  or  not  shown  to  be  the 
owner,  establishes  no  title.  {Gardner  v.  Ilart^  1  N.  Y."528.)  The 
possession,  unaccompanied  with  paper  title,  requisite  to  furnish  the 
presumption  of  ownership  sufficient  to  maintain  this  action,  must  be 
actual ;  nothing  less  will  answer.  When  lands  are  unoccupied, 
unimproved  and  uninclosed,  it  is  quite  difficult  to  make  out  such 
possession."  In  the  case  at  bar  the  plaintiff  produced  a  paper  title. 
These  deeds  were  dated  in  1878,  1880  and  1882.  The  evidence  dis- 
closed facts  indicating  ownership  reaching  back  to  about  the  time 
the  deeds  were  executed,  and  the  property  was  inclosed  by  fences^ 
and  we  see  no  reason  why  the  jury  may  not  have  properly  concluded 
that  the  property  under  consideration  did,  in  fact,  belong  to  the 
plaintiff.  The  other  questions  raised  on  the  appeal  appear  to  us  to 
be  peculiarly  within  the  province  of  the  jury. 

We  are  forced  to  conclude  that  the  judgment  appealed  from 
should  be  affinned. 

All  concurred. 

Judgments  and  orders  affirmed,  with  costs. 
App.  Div.— Vol.  XXKIV.        18 
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34   m\ 
69       1402     ^^^^^^  K0ELE8CH  and  George  Oertel,  Respondents,  v.  The  Otty 

OF  New  York,  Appellant. 

Municipal  corporation  — payment  of  warrants  of  tJie  general  improvement  commis- 
sion of  Long  Island  City  refmed,  because  of  lack  of  funds  —  liability  of  the  city 
of  New  York  to  an  action  for  tlie  ammint  thereof — construction  of  statutes, 

Wher*»  warrants  of  the  general  improvement  commission  of  Long  Island  City, 
presented  on  December  31, 1897,  were  refused  payment  because  the  city,  which 
had  issued  only  §1,355,000  of  the  $1,500,000  of  bonds  authorized  to  be  issued 
for  that  purpose,  then  had  no  funds  available  for  the  payment  of  the  warrants, 
an  action  for  the  amount  of  such  warrants  may  be  maintained  against  the  city 
of  New  York,  which  on  January  1,  1898,  became,  by  virtue  of  chapter  378  of 
the  Laws  of  1897,  the  successor  of  Long  Island  City. 

The  court  will  not  so  construe  a  statute  as  to  bring  it  into  conflict  with  the  Con- 
stitution either  of  the  State  of  New  York  or  of  the  United  States,  in  their  pro- 
visions relating  to  the  obligations  of  contracts. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the 
office  of  the  clerk  of  the  county  of  Queens  on  the  6th  day  of  July, 
1898,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Queens  County  Trial  Term  before  the  court  without  a  jury. 

Almet  F,  Jenks^  for  the  appellant. 

Hector  M,  Ilitchings,  for  the  respondents. 

Woodward,  J. : 

We  are  unable  to  discover  any  good  reason  for  disturbing  the 
judgment  entered  in  the  above-entitled  action  against  the  defendant. 
The  trial  court  finds  that  the  "  plaintiflFs,  at  the  times  mentioned  in 
the  complaint,  were  and  are  co-partners ;  that  the  defendant  the 
City  of  New  York  is  a  domestic  mnnicipal  corporation,  and  that  up 
to  January  1,  1898,  defendant  Long  Island  City  was  a  domestic 
municipal  corporation  ;  that  during  the  year  1897  the  general 
improvement  commission  of  Long  Island  City  was  a  duly  organized 
board  of  said  Long  Island  City,  and  that  a  majority  of  such  board 
had  full  power  and  authority  to  purchase  supplies  for  the  work  of 
said  board,  and,  with  the  approval  of  the  mayor,  to  issue  warrants 
upon  the  city  treasurer  of  Long  Island  City  in  payment  thereof ; 
that  prior  to  the  31st  day  of  December.  1897,  said  general  improve- 
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ment  commission  purchased  of  the  plaintiffs  herein  certain  supplies 
of  the  value  of  $279.70,  in  payment  for  which  said  board  did,  on 
said  3l8t  day  of  December,  1897,  duly  issue  to  the  plaintiffs  four 
certain  warrants  upon  said  city  treasurer  of  Long  Island  City  for 
said  sum  of  $279.70,  which  said  warrants  were'on  the  same  day  duly 
approved  in  writing  by  Patrick  J.  Gleason,  mayor  of  said  city  of 
Long  Island  City,  and  were  then  duly  delivered  to  these  plaintiffs ; 
that  said  warrants  were  not  paid,  nor  was  any  part  thereof ;  that  on 
January  1,  1898,  the  defendant  the  City  of  New  York,  by  virtue  of 
chapter  378  of  the  Laws  of  1897,  became  the  successor  corporation 
in  law  and  in  fact  of  the  said  corporation  the  city  of  Long  Island 
City,  and  of  the  general  improvement  commission  of  Long  Island 
City,  with  all  their  lawful  rights  and  powers,  and  subject  to  all  their 
lawful  obligations;  that  more  than  thirty  days  elapsed  after  the 
filing  with  the  comptroller  of  said  city  of  New  York  of  a  proper 
claim  for  the  amount  of  said  warrants  before  this  action  was  brought," 
and  "that  the  City  of  New  York  is  liable  for  the  payment  of  said 
warrants." 

There  is  no  question  as  to  the  facts  as  found  by  the  court,  in  so 
far  as  they  relate  to  the  furnishing  of  the  articles  or  the  issuing  of 
the  warrants,  but  it  is  urged  that  as  the  fund  out  of  which  the 
improvements  were  to  be  paid  was  exhausted,  the  plaintiffs  have  no 
riglit  of  action  against  the  city  of  New  York,  but  that  their  remedy 
was  by  way  of  mandamus  to  compel  the  officials  of  Long  Island 
City  to  procure  the  money  necessary  for  the  payment  of  the 
warrants. 

It  will  not  be  disputed,  as  a  general  proposition,  that  where  a 
public  improvement  is  made  under  the  auspices  of  a  municipal  cor- 
poration, where  the  fund  for  the  payment  of  the  same  is  to  be 
derived  from  an  assessment  against  the  property  benefited,  no 
primary  obligation  against  the  municipality  is  created,  and  the 
remedy  of  the  aggrieved  party  is  by  mandamus  to  compel  the 
authorities  of  such  municipality  to  proceed  to  levy  and  collect  the 
fiind  as  provided  by  law.  It  is  equally  well  settled,  however,  that 
where  the  municipality  has  neglected  to  perform  the  duties  imposed 
by  law,  the  plaintiff  may  not  be  unreasonably  deprived  of  his  com- 
pensation, but  may  proceed  against  the  municipality  which  is  ulti- 
mately responsible  for  the  debt. 
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"  In  making  contracts  with  otliers  in  execution  of  tlie  powers 
bestowed  upon  it,"  say  the  court  in  the  case  of  Beard  v.  City  of 
Brooklyn  (31  Barb.  142,  151),  "  no  liability  will  be  created  so  long 
as  it  acts  within  the  scope  of  its  authority  and  with  usual  and  reason- 
able diligence.  But  it  cannot  with  impunity  enter  into  contracts 
with  individuals  by  which  they  are  induced  to  expend  their  labor 
and  substance  in  works  of  public  improvement,  and  then  refuse  or 
negligently  omit  to  employ  the  means  given  it  by  law  for  their 
recompense  and  reimbursement."  The  same  doctrine  is  asserted  in 
the  case  of  Baldwin  v.  City  of  Oswego  (2  Keyes  [N.  Y.],  132),  the 
court  relying  upon  the  case  of  Cumrning  v.  The  Mayor^  etCy  of  Brook- 
lyn (11  Paige,  696).  In  that  case  it  "was  decided,"  say  the  court, 
"  after  an  elaborate  argument  and  by  a  well-considered  opinion,  that 
in  a  case  of  this  kind  where  the  officers  of  a  corporation  had  unrea- 
sonably neglected  to  compel  a  proper  assessment  to  be  made,  the 
plaintiff,  who  had  performed  the  labor  under  a  contract  with  the 
corporation,  could  compel  payment  by  an  action  against  it.  The 
general  fund,  it  was  said,  could  be  reimbursed  out  of  the  proceeds 
of  the  assessment  when  subsequently  made.  I  am  disposed  to 
regard  this  judgment,  which  w^as  pronounced  in  the  highest  court  of 
general  equity  jurisdiction  twenty  years  ago  and  which  appears  to 
have  been  acquiesced  in,  as  an  authentic  precedent  for  the  deter- 
mination of  the  present  case,  and  to  hold  that  the  defendant  is 
responsible  for  the  amount  due  the  plaintiff  on  account  of  the  neg- 
lect of  its  officers  to  enforce  the  legal  instrumentalities  provided  for 
enforcing  the  payment  against  the  parties  primarily  chargeable  with 
such  payment." 

In  the  case  of  Buck  v.  The  City  of  Lockport  (6  Lans.  251)  the 
court  say :  "  In  respect  to  such  (municipal)  corporations  the  rule 
extends  no  further  than  to  exempt  them  from  liability  to  actions  for 
the  recovery  of  such  claims,  primarily  or  in  the  first  instance.  The 
law  presumes,  in  respect  to  all  such  claims,  that  they  are  contracted 
or  created  in  reference  to  the  power  of  the  corporation,  and  the 
ways  and  means  at  its  command  of  obtaining  funds  for  payment, 
and  will  not  allow  such  bodies  to  be  harassed  by  actions  unless  they 
refuse  or  fail  to  exercise  their  power,  or  to  use  the  means  at  their 
command  to  enable  them  to  make  payment  and  satisfaction  in  the 
prescribed  form.     But  if  they  refuse  or  neglect  to  put  the  proper 
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machinery  in  motion  to  raise  the  necessary  funds,  or  to  put  the 
claims  presented  in  proper  shape  for  liquidation  and  payment,  then 
the  law  gives  the  creditor  his  remedy  by  action  to  compel  pay- 
ment." So,  in  the  case  of  Dannat  v.  Mayor  {6^  N.  Y.  685),  it 
was  said  :  "  But  if  the  city  had  improperly  omitted  to  provide  the 
funds  in  the  cases  in  which  it  is  required  by  the  statute  to  do  so,  and 
the  chamberlain  refused  to  pay  the  draft  on  that  account,  then  the 
city  could  probably  be  sued,  for  then  it  would  be  in  default."  This 
is  "also  asserted  in  the  case  of  Swift  v.  Mayor,  etc,,  of  City  of  Nem 
York  (83  N.  Y.  528),  and  is  clearly  tlie  law  of  this  State. 

In  the  case  at  bar,  the  common  council  of  Long  Island  City,  act- 
ing with  the  mayor,  was  authorized  to  issue  bonds  on  the  requisition 
of  the  improvement  commission  for  the  payment  of  the  expenses 
of  the  public  works  authorized  to  be  constructed,  in  an  amount  not 
exceeding  $1,500,000,  and,  of  the  bonds  so  authorized,  $1,255,000 
were  issued.  The  act  provided  that  these  bonds  should  be  sold  at 
par,  in  series  of  not  to  exceed  $50,000  each,  and  that  the  money 
realized  upon  these  bonds  should  be  deposited  with  the  city  treasurer 
and  credited  to  the  fund  for  the  erection  of  public  works,  and  that 
"  all  claims,  expenses  and  charges  of  every  kind  connected  with  the 
making  of  any  of  the  aforesaid  improvements,  including  damages  for 
lands  and  buildings  taken  for  streets,  avenues  and  public  places,  shall 
be  paid  by  the  said  city  treasurer  and  receiver  out  of  the  moneys 
received  by  him  as  aforesaid,  but  no  money  shall  be  paid  out  except 
upon  the  requisition  of  the  said  general  improvement  commission, 
approved  by  the  mayor."  (Laws  of  1893,  chap.  644:.)  The  act  further 
provides  for  assessments  against  benefited  property  for  some  parts  of 
the  improvements,  but  the  intent  of  the  act  is  clearly  that  the  munic- 
ipality shall  provide  for  the  immediate  payment  of  all  the  expenses 
by  the  issue  of  such  bonds  as  shall  become  necessary,  without  wait- 
ing for  the  collection  of  the  special  assessments.  The  general 
improvement  commissioners,  acting  upon  this  idea,  issued  to  the 
plaintiffs  warrants  upon  the  city  treasurer  of  Long  Island  City  on 
the  3l8t  day  of  December,  1897,  and  it  became  the  duty  of  the 
common  council,  in  conjunction  with  the  mayor,  to  provide  the 
money  for  the  payment  of  these  warrants.  This  duty,  it  appears, 
was  neglected,  and  on  the  following  day,  by  operation  of  chapter 
378  of  the  Laws  of  1897,  the  city  of  Isew  York  succeeded  to  all 
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of  tlie  rights  and  powers,  and  assumed  all  of  the  obHgations  of  the 
city  of  Long  Island  City  and  of  the  general  improvement  commis- 
sion of  Long  Island  City.  (Charter,  chap.  1,  §  1.)  All  of  the 
officers  of  the  city  of  Long  Island  City  were  legislated  out  of  office ; 
the  plaintiffs  could  not,  therefore,  proceed  by  mandamus  to  compel 
the  officers  of  the  former  corporation  to  perform  the  duties  pointed 
out  by  law.  The  municipality  of  Long  Island  City  was,  therefore, 
in  default,  and  the  city  of  New  York,  as  the  successor  of  Long 
Island  City,  became  liable  for  the  payment  of  the  warrants  issued 
to  these  plaintiffs,  and,  upon  the  refusal  of  the  comptroller  of  the 
city  of  New  York  to  pay  these  warrants,  the  plaintiffs  had  a  cause 
of  action  for  the  recovery  of  the  debt.  To  hold  otherwise  is  to 
deprive  the  plaintiffs  of  all  remedy,  and  to  relieve  the  city  of  New 
York  of  one  of  the  obligations  which  it  assumed  in  becoming  the 
successor  of  the  city  of  Long  Island  City  and  the  other  corporations 
which  were  absorbed  in  creating  the  Greater  New  York.  Indeed, 
while  it  does  not  seem  to  be  necessary  to  discuss  the  question,  it 
may  be  doubtful  if  the  Legislature  had  the  power  to  pass  an  act 
which  should  operate  to  deny  to  the  plaintiffs  in  this  action  the 
xight  to  recover  for  the  goods  which  they  have  supplied  to  a  con- 
stituent element  of  the  city  of  New  York.  Long  Island  City, 
through  its  commission  for  the  construction  of  public  works,  was 
authorized  to  contract  the  indebtedness  now  under  consideration. 
There  is  no  doubt  that  the  plaintiffs,  under  the  circumstances  of  this 
case,  would  have  had  a  remedy,  either  by  mandamus  to  compel  the 
officers  of  the  municipality  to  act  or  by  an  action  upon  the  case, 
if  the  city  of  Long  Island  City  had  continued  in  existence.  The 
Legislature  having  taken  away  the  possibility  of  a  remedy  by  way 
of  a  mandamus  by  repealing  the  laws  under  which  the  officers  were 
empowered  to  act,  there  ought  not  to  be  any  question  as  to  the  right 
of  these  plaintiffs  to  an  action  against  the  successor  of  the  munici- 
pality thus  legislated  out  of  existence.  If  there  is,  then  there  is  a 
violatioit  of  the  obligation  of  the  contract  on  the  part  of  the  city  of 
Long  Island  City,  and  the  Legislature  is  inhibited  the  power  to 
pass  any  "  law  impairing  the  obligation  of  contracts."  (U.  S.  Const, 
art.  1,  §  10.)  The  obligation  of  the  contract  between  the  plaintiffs 
and  the  defendant  is  the  obligation  to  pay  the  amount  due  for  the 
BuppUes  which  the  plaintiffs  have  furnished  {Sturges  v.  Crovmin- 
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shield,  4  Wheat.  122;  1  Kent's  Com.  420),  and  it  is  no  part  of  the 
duty  of  the  courts  to  so  construe  the  Jaw  as  to  bring  it  into  conflict 
with  the  Constitution  either  of  the  State  or  of  the  United  States. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


James  B.  Hall,  Respondent,  v,  Ernest  Ochs,  Appellant. 

Landlord  and  tenant  —  a  surety  on  a  lease  not  disc/iarged  by  tlie  lessee* s  death,  rvor  by 
a  failure  to  present  tlie  claim  against  his  estate,  nor  by  a  cliange  of  occupation,  nor 
by  a  violation  of  a  covenant  against  subletting — authority  of  the  president  of  acm'- 
poration  to  bind  it  —  liability  of  a  corporation  upon  a  guaranty  whicJi,  because  of 
the  identity  of  the  names,  is,  on  its  face,  the  i?idicidual  obligation  of  its  president, 

A  surety  for  the  due  performance  of  the  covenants  of  a  lease  on  the  part  of  the 
lessee  is  not  discharged  from  the  obligation  thereby  assumed  by  the  death  of 
the  lessee,  nor  by  a  neglect  to  present  a  claim  covered  by  the  obligation  of  such 
surety  against  the  estate  of  the  deceased  lessee,  nor  by  the  lessor's  assent  to  a 
change  in  the  occupation  of  the  premises,  especially  where  it  is  mutual  and 
has  resulted  in  a  reduction  of  the  surety's  liability,  nor  by  a  violation  of  a 
covenant  in  the  lease  against  subletting,  where  the  surety,  a  corporation,  has 
consented  to  such  subletting,  and  was  clearly  benefited  thereby. 

The  authority  of  the  president  of  a  corporation  to  bind  the  corporation  by  acts 
within  the  scope  of  his  apparent  authority  may  be  implied  from  the  adoption 
or  recognition  of  his  acts  by  the  corporation  or  its  directors  or  trustees. 

Semble,  that  a  corporation  is  liable  upon  a  guaranty  which  appears  upon  its 
face  to  be  the  individual  obligation  of  its  president,  and  has  a  wafer  instead 

*  of  the  corporate  seal  attached,  where  it  is  admitted  that  the  president  of  the 
corporation,  whose  name  was  identical  with  that  of  the  corporation,  intended 
to  bind  the  corporation,  and  it  appears  that  he  was  authorized  to  do  so. 

Appeal  by  the  defendant,  Ernest  Ochs,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  23d  day  of  April,  1898, 
upon  the  verdict  of  a  jury,  with  notice  of  an  intention  to  bring  up 
for  review  upon  such  appeal  an  order  entered  in  said  clerk's  office 
on  the  22d  day  of  April,  1898,  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 
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Charles  L.  PanhUy^  for  tlie  appellant. 
Josiah  T.  Marean^  for  the  respondent. 

Woodward,  J. : 

The  plaintiflE  herein  is  the  owner  of  certain  premises  used  for  a 
saloon  on  Atlantic  avenue,  in  the  borough  of  Brooklyn,  and  the 
defendant  is  a  domestic  corporation  engaged  in  the  manufacture 
and  sale  of  malt  liquors,  its  corporate  name  being  identical  with  that 
of  its  president. 

In  March,  1895,  the  plaintiflE  executed  a  lease  in  writing,  whereby 
he  demised  unto  one  Patrick  Casey  the  premises  above  mentioned 
for  a  term  of  live  years,  beginning  May  1,  1895,  at  an  annual  rental 
of  $2,160  for  the  first  two  years  and  $2,400  for  the  last  three  years 
of  said  term,  payable  in  equal  monthlj'^  payments.  The  lease  con- 
tained a  covenant  against  assignment  and  underletting  without  the 
consent  of  the  lessor,  and  attaclied  to  it  was  the  written  guaranty 
reading,  in  part,  as  follows : 

"In  consideration  of  the  letting  of  the  premises  *  *  *  I, 
Ernest  Oolis,  of  the  city  of  Brooklyn,  do  hereby  covenant  and  agree, 
to  and  with  the  party  of  the  first  part  above  named  and  his  legal 
representatives,  that  if  default  shall  at  any  time  be  made  by  the  said 
Patrick  Casey  in  the  payment  of  the  rent  and  performance  of  the 
covenants  above  contained  on  his  part  to  be  paid  and  performed, 
that  I  will  well  and  truly  pay  the  said  rent,  or  any  arrears  thereof, 
that  may  remain  due  unto  the  said  party  of  the  first  part,  and  also 
all  damages  that  may  arise  in  consequence  of  the  non-performance 
of  said  covenants,  or  either  of  them,  without  requiring  notice  of  any 
such  default  from  the  said  party  of  the  first  part. 

"  Witness  my  hand  and  seal  this  eighth  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-five. 

"  Witness,  EKNEST  OCHS.     [Seal.] 

"  John  Steil." 

The  seal  was  a  wafer  and  not  the  corporate  seal  of  the  defendant. 

The  lease  was  twice  assigned,  notwithstanding  the  covenant 
against  assignment,  first^  two  days  after  its  execution,  by  "  Patrick 
Casey  to  Ernest  Ochs,  individually  ; ''  and,  second^  on  November  13, 
1896,  by  Ernest  Ochs,  individually,  to  II.  B.  Scharmann  &  Sons. 
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Patrick  Casey  occupied  the  premises  and  paid  the  rent  until  his 
death,  in  January,  1897.  Then  his  son  took  possession,  and  Schar- 
mann  &  Sons,  the  assignee,  paid  for  him  the  rent,  stipulated  in  the 
lease,  up  to  June  1, 1897,  when  one  Philip  J.  Reilly  took  possession, 
under  an  arrangement  witli  Scharmann  &  Sons,  and  paid  the  rent 
for  June  and  July  to  the  plaintiff.  After  July  the  premises  became 
vacant,  default  was  made  in  payment  of  the  rent  for  August  and 
September,  and  the  present  action  was  brought  upon  the  above 
guaranty  to  recover  the  rent  due  for  the  said  months. 

At  the  trial  it  was  admitted  by  the  defendant  that  its  president, 
in  signing  the  guaranty,  intended  to  bind  the  corporation,  and  that 
this  was  the  understanding  of  tlie  parties,  notwithstanding  the  indi- 
vidual character  of  the  instrument,  is  clear.  The  jury  found  that 
the  president  of  the  defendant  was  authorized  to  sign  the  guaranty, 
and  that  there  had  been  no  release  or  surrender  of  the  lease.  They 
rendered  a  verdict  for  the  plaintiff  for  the  full  amount  of  two 
months'  rent,  and  from  the  judgment  entered  thereon,  and  from  an 
order  denying  a  motion  for  a  new  trial,  the  defendant  appeals. 

The  appellant's  iirst  point  is  clearly  untenable,  and  the  cases  cited 
by  counsel  'fumish  no  support  to  his  novel  puoposition  that  the  surety 
was  released  by  the  death  of  the  principal.  This  court,  in  Ilolthau- 
sen  v.  Kelts  (18  App.  Div.  80),  Mr.  Justice  Willard  Bartletp 
delivering  the  opinion,  held  that  in  the  case  of  a  guaranty  of  a  lease 
the  consideration  was  given  once  for  all,  and  that  the  guaranty  did 
not  cease  upon  the  death  of  the  guarantor.  This  case  was  affirmed, 
on  the  opinion  below^,  by  the  Court  of  Appeals  (154  N.  Y.  776),  and 
the  reasoning  of  it  applies  to  the  case  at  bar. 

Nor  does  a  neglect  to  present  the  claim  against  the  estate  of  the 
deceased  principal  release  the  surety.  {SiUey  v.  McAllaste7\  8  N. 
H.  389 ;  Villars  v.  Palmer,  67  111.  204.) 

The  second  point  advanced  by  the  appellant  is  that  plaintiff's 
assent  to  the  changes  in  occupation  discharged  the  guarantor.  As 
such  assent  must  be  considered  to  have  been  mutual,  and  as  it 
resulted  in  a  reduction  of  the  guarantor's  alleged  liability  by  just  so 
many  months'  rent  as  the  new  parties  paid,  it  seems  that  the  point 
is  not  well  taken. 

The  jury  were  justified  in  finding  that  there  was  no  release. 
App.  Div.—  Vol.  XXXIV.         15 
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There  was  no  surrender  in  writing  and  none  by  operation  of  law. 
Even  tliough  third  persons  entered  and  paid  rent  to  the  landlord 
after  the  original  lessee  qnit  the  premises,  the  original  lease  remained 
in  force.     {Schieffelin  v.  Carpenter^  15  Wend.  400.) 

Witli  regard  to  the  violation  of  the  covenant  against  subletting, 
it  is  sufficient  to  say  that  the  defendant,  through  its  president,  con- 
sented to  such  subletting,  and  was  clearly  benefited  thereby.  No 
ratification  of  the  guaranty  was  needed  if  the  latter  was  vaHd  aJ 
initio  and  defendant  consented  to  the  changes. 

The  appellant's  counsel  further  contends  that  the  execution  of  the 
guaranty  was  not  authorized  and  that  the  agency  was  not  properly 
proved.  But  the  jury  have  found  that  the  defendant's  president 
acted  within  the  scope  of  his  apparent  authority,  and  it  is  settled 
doctrine  in  America  that  the  appointment  of  an  agent  may  be 
inferred  and  implied  from  the  adoption  or  recognition  of  his  acts  by 
the  trustees  and  directors,  or  by  the  corporation.  {Bank  of  the  U. 
S.  v.  Dandridge^  12  Wheat.  64;  Danforth  v.  Schoharie  <J&  Duanea- 
hurgh  Turnpike  lioad^  12  Johns.  227.)  In  the  former  case,  Mr.  Jus- 
tice Story  (at  p.  70)  said :  "  If  officers  of  the  corporation  openly 
exercise  a  power  which  presupposes  a  delegated  authority  for  the 
purpose,  and  other  corporate  acts  show  that  the  corporation  must 
have  contemplated  the  legal  existence  of  such  authority,  the  acts  of 
such  officei*s  will  be  deemed  rightful,  and  the  delegated  authority 
will  be  presumed." 

In  fact,  the  largest  class  of  cases  of  agency  is  that  which  relates  to 
trade  affairs,  where  the  agency  is  proved  by  inference,  from  the 
habit  and  course  of  dealing  between  the  parties.  Juries  have  fre- 
quently been  advised  to  infer  the  grant  of  authority  from  the  course 
of  conduct  and  dealing  adopted  by  the  principal.  (2  Greenl.  Ev. 
[15th  ed.]  §  65.) 

That  a  similar  contract  was  not  ultra  vires  was  decided  by  this 
court  in  Holm  v.  Cluus  Lipsius  Brewing  Co.  (21  App.  Div.  204). 
To  the  same  effect  is  Koehler  <&  Co.  v.  Reinheimer  (26  id.  1). 

The  judgment  should  be  affirmed. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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John  Devlin,  Appellant,  v.  Mary  E.  Hinman,  Respondent. 

Trust  —  the  effect  of  deponting  money  mth  a  trust  company  in  the  name  of  the  depos- 
itor  as  trustee  for  another  —  w?ien  it  does  not  create  an  irrevocable  trust. 

Where  a  father  deposited  his  own  money  with  a  trust  company  in  his  name,  as 
trustee  for  his  daughter  and  his  son,  requiring  them  at  the  time  to  give  to  him 
powers  of  attorney  authorizing  him  to  control  the  fund,  and  the  father  treated 
the  account  at  all  times  as  his  own,  retaining  the  pass  book  in  his  own  posses- 
sion, and  alone  drawing  checks  upon  the  account,  some  of  which  were  drawn 
to  the  order  of  the  daughter  without  objection  on  her  part,  the  father  using  the 
account  without  reference  to,  or  consultation  with,  either  of  his  children,  the 
court  considered  that  it  was  understood  by  all  the  parties  that  the  father  was 
the  owner  of  the  money,  and  that  he  never* intended  to,  and  never  did,  divest 
himself  of  the  title  thereto,  and  never  made  any  irrevocable  trust  in  respect 
thereof. 

Appeal  by  the  plaintiff,  John  Devlin,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  ofBce  of 
the  clerk  of  the  county  of  Kings  on  the  23d  day  of  February,  1898, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Kings 
County  Special  Term  dismissing  the  plaintiffs  complaint. 

Horace  Graves^  for  the  appellant. 

Edward  M,  Grout,  for  the  respondent. 

Goodrich,  P.  J. : 

The  action  was  originally  instituted  against  the  Hamilton  Trust 
Company  and  Mary  E.  Hinman.  The  complaint  alleged  that  in 
March,  1895,  the  plaintiff  entered  into  an  agreement  with  his  chil- 
dren, George  W.  Devlin  and  the  defendant,  Mary  E.  Hinman,  by 
which  it  was  agreed  that  if  the  plaintiff  deposited  with  the  Hamil- 
ton Trust  Company  the  sum  of  $60,000  or  other  moneys,  to  the  joint 
credit  of  said  George  and  Mary,  they  would  each  execute  a  power 
of  attorney  to  the  plaintiff  by  which  he  would  be  able  to  draw  such 
moneys  from  the  trust  company  and  use  the  same  as  he  deemed 
best ;  that,  on  April  fifteenth,  the  powers  of  attorney  were  executed 
by  George  and  Mary ;  that  the  plaintiff,  from  March  twenty-sixth 
to  May  sixth,  deposited  with  the  trust  company  $66,701.25  and 
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handed  the  powers  of  attorney  to  the  trust  company ;  that  on  the 
third  or  eleventh  of  June  the  defendant,  Mrs.  Hinman,  notified  tlie 
trust  company  that  she  had  revoked  the  power  of  attorney,  but  that 
no  notice  of  such  revocation  was  given  to  the  plain tiflF,  and  tliat  in 
ignorance  of  such  fact  he  deposited  other  sums  of  money  with  the 
trust  company ;  that  on  November  nineteenth  the  plaintiff  withdrew 
the  sum  of  $96,978.93  and  redeposited  the  same  with  the  company 
in  his  own  name ;  and  that  the  trust  company  refused  to  permit  the 
plaintiff  to  withdraw  the  sum  of  $48,261.73,  being  one-half  of  the 
deposit,  for  which  sum  the  plaintiff  demanded  judgment. 

Tlie  Hamilton  Trust  Company  answered,  admitting  the  deposit  of 
$66,701.25,  and  subsequently  the  court  directed  the  trust  company 
to  pay  into  court  to  the  credit  of  this  action  the  sum  of  $48,261.73, 
with  interest,  and  the  trust  company  was  dismissed  from  tlie  action. 

The  answer  of  the  defendant,  Mrs.  Hinman,  alleged  that  the 
money  in  question  was  on  deposit  with  the  trust  company,  in  the 
name  of  the  plaintiff,  in  trust  for  her  and  her  brother  George,  and 
was  her  property,  and  that  it  was  deposited  under  a  power  of  attor- 
ney executed  by  her  to  the  plaintiff,  which  she  afterward  revoked. 

The  plaintiff's  contention  is,  that  the  account  was  opened  by  him 
for  his  own  benefit ;  that  he  was  the  sole  owner  of  the  account  and 
the  moneys  deposited,  and  that  he  never  gave  the  money  to  the 
defendant,  while  the  defendant  claims  that  the  transactions  consti- 
tute.d  an  absolute  gift  to  her  from  her  father.  The  plaintiff  and 
defendant  were  examined  as  witnesses  at  the  Special  Term,  and  it  is 
chiefly  upon  their  testimony  that  the  question  must  be  decided. 

The  court  found  that  on  April  6,  1893,  the  plaintiff  deposited 
$100,000  with  the  People's  Trust  Company,  in  the  name  of  John 
Devlin,  in  trust  for  Mary  Hinman  and  George  W.  Devlin ;  that 
thereafter  the  plaintiff  showed  the  pass  book  to  the  defendant  "  and 
then  and  there  stated  to  her  that  the  account  had  been  opened  for 
her  and  for  her  brother;"  that  on  March  6,1895,  the  plaintiff 
opened  an  account  with  the  Hamilton  Trust  Company,  in  the  name 
of  Mary  and  George,  in  which,  prior  to  May  6,  1895,  was  deposited 
nearly  $6,000 ;  that  on  that  day  there  was  deposited  in  tliis  account 
$60,000,  which  was  withdrawn  from  tlie  account  in  the  name  of 
George,  previously  deposited  in  the  People's  Trust  Company,  in  a 
former  account  therein,  in  the  name  of  John  Devlin,  in  trust  for 
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Mary  and  George ;  and  that  thereafter,  and  down  to  November  19, 
1895,  the  plaintiff  made  other  deposits  with  the  Hamilton  Trust 
Company,  which,  with  interest,  brought  the  account  up  to  $96,978.93, 
of  which  the  plaintiff  gave  one-half  to  the  defendant,  Mrs.  Hinman, 
"  by  way  of  advancement." 

As  conclusion  of  law,  the  court  found  that  the  sum  named 
belonged  to  the  defendant,  Mrs.  Hinman,  and  directed  the  payment 
of  the  money  to  her.  From  the  judgment  entered  upon  this 
decision  the  plaintiff  appeals. 

Enough  has  been  said  to  indicate  that  this  appeal  must  turn  upon 
the  question  whether  the  transactions  mentioned  constituted  a  gift 
from  the  plaintiff  to  his  daughter. 

This  court  has  stated  the  view  which  it  entertains  of  the  law 
applicable  to  deposits  similar  to  that  in  the  present  action,  in  Decker 
V.  Union  Dime  Savings  Institution  (15  App.  Div.  553),  where  a 
depositor  opened  an  account  in  these  words :  ''  William  F.  Du  Bois, 
trustee  for  Ellenora  H.  Decker."  Mr.  Justice  Hatch,  speaking  for 
the  court,  said  (p.  554) :  "  The  language  used  by  the  depositor  in 
making  the  deposit  in  the  present  case  is  in  all  respects  similar  to 
the  language  used  in  Martin  v.  Funk  (75  N.  Y.  134).  It  cJonsti- 
tutes  an  unequivocal  declaration  of  trust  in  favor  of  the  beneficiary. 
But  while  this  is  true,  it  by  no  means  follows  that  the  legal  title  to 
the  fund  passes  to  the  beneficiary  or  that  the  depositor  of  the  fund 
has  divested  himself  of  title.  The  declaration  is  simply  evidence  of 
an  intent  to  create  a  trust  in  favor  of  the  beneficiary  named,  and 
may  or  may  not  be  conclusive  of  such  fact.  {Beaver  v.  Beaver^ 
117  N.  Y.  430.)  ^^  *  *  If  the  trust  be  once  established  it  is 
irrevocable  in  the  absence  of  any  reservation  of  power  of  revoca- 
tion.    {Mabie  v.  Bailey,  95  N.  Y.  206.)" 

An  appellate  court  is  always  reluctant  to  differ  with  the  findings 
of  the  court  at  Special  Term  upon  matters  of  fact.  We  recognize 
the  fact  that  the  Special  Term  has  better  facilities  for  deciding 
questions  of  fact,  the  decision  of  which  must  in  some  measure 
depend  upon  the  appearance  of  witnesses  and  the  manner  in  which 
their  testimony  was  given.  But  when  it  appears  that  the  decision 
of  the  trial  court  is  against  the  weight  of  the  evidence,  or  that  the 
proof  so  clearly  preponderates  in  favor  of  a  contrary  result  that  it 
can  bo  said  with  reasonable  certainty  that  the  trial  court  erred  in  its 
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conclusions,  the  judgment  should  he  reversed  {Foster  v.  BookwalteTy 
152  N.  Y.  166) ;  and  in  the  present  case  we  cannot  resist  the  con- 
clusion tliat  the  testimony  of  the  defendant  herself  and  the  docu- 
mentary evidence  about  which  there  can  be  no  dispute  evince  in  a 
strong  manner  that  the  plaintiff  never  intended  to,  and  did  not  in 
fact,  make  an  absolute  gift  to  the  defendant  of  the  deposit  in  ques- 
tion. The  plaintiff  for  many  years  had  been  a  contractor,  doing 
work  for  the  city  of  Brooklyn,  and  had  amassed  a  considerable  sum 
of  money.  On  April  6,  1893,  he  drew  his  check  on  the  First 
National  Bank  of  Brooldyn,  to  his  own  order,  for  $100,000,  and 
indorsed  it  "Pay  to  People's  Trust  Co.,  John  Devlin."  It  was 
deposited  in  the  People's  Trust  Company  in  an  account  headed 
"John  DevHn,  Trustee,  for  Mary  E.  Ilinman  and  George  W.  Dev- 
lin." After  the  time  of  such  deposit,  commencing  with  August 
11,  1893,  down  to  January  31,  1894,  the  plaintiff  drew  nearly  100 
checks  upon  the  account,  in  large  and  small  sums.  On  November 
21,  1893,  the  account  was  balanced  on  the  books  of  the  People's 
Trust  Company,  the  balance,  $46,052.23,  being  brought  forward  to 
an  account  with  a  similar  heading  on  another  ledger.  On  October 
18,  1894,  there  appears  a  deposit  of  $60,000  in  this  account.  The 
plaintiff  continued  to  draw  checks,  more  than  30  in  number, 
down  to  September  25, 1894,  when  the  account  was  again  balanced, 
such  balance  to  the  ciedit  of  the  plaintiff  being  $94,897.46.  This 
balance  being  carried  forward  to  an  account  with  the  same  head- 
ing, other  deposits  were  made,  bringing  up  the  total  deposit  to 
$105,896.46,  and  on  January  31,  1895,  a  balance  was  struck,  show- 
ing the  sum  of  $850.94  to  the  credit  of  the  plaintiff.  This  last 
account  contains  a  check  of  John  Devlin,  tnistee,  dated  January 
31,  1895,  to  the  order  of  George,  for  $69,000,  which  was  indorsed 
by  George  and  deposited  in  the  People's  Trust  Company  in  an 
account  headed  with  the  name  of  George  W.  Devlin,  to  whick 
account  various  other  deposits  were  added  and  against  which  sundry 
other  checks  were  drawn  by  the  plaintiff,  so  that  on  April  19,  1897, 
when  the  account  was  balanced,  there  was  standing  to  the  credit  of 
the  account  $7.31. 

It  will  be  observed  that  in  the  account  of  the  People's  Trust  Com- 
pany with  George  W.  Devlin  there  appears  a  deposit  of  $60,036.2S 
under  date  of  May  7,  1895.     Apparently,  this  was  the  proceeds  of 
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a  check  dated  March  4,  1 896,  and  drawn  by  said  George  on  the 
People's  Trust  Company  to  tlie  order  of  Mary  and  George,  for  the 
snm  of  $60,000.  This  check  was  indorsed  with  the  names  of 
George  and  Mary  "  for  deposit  account,"  and  was  deposited  with 
the  Hamilton  Trust  Company  on  May  sixth.  There  is  a  .difference 
between  the  amount  of  the  check  and  the  deposit,  but  we  assume 
that  it  is  the  same  check,  the  difference  probably  being  interest  on 
the  amount  of  the  check.  In  the  same  account,  under  date  of  Janu- 
ary thirty-first,  is  a  deposit  of  $69,000  which  was  the  proceeds  of  a 
check  of  that  date,  signed  by  John  Devlin,  trustee,  to  the  order  of 
and  indorsed  by  George,  for  the  sum  of  $69,000. 

•  The  record  contains  transcripts  of  the  accounts  with  the  Hamil- 
ton Trust  Company.  The  first  was  headed  "  Hamilton  Trust  Com- 
pany, in  account  with  Mary  E.  Hinman  and  Geo.  W.  Devlin." 
The  first  deposit  was  of  $2,100,  on  March  26,  1895  ;  several  other 
deposits  were  made,  and  on  May  sixth  there  was  deposited  $69,862.50, 
which  was  evidently  the  deposit  of  the  $69,000  check  and  perhaps 
the  balance  to  the  credit  of  Devlin,  trustee  for  George  and  Mary, 
in  the  People's  Trust  Company,  already  referred  to.  This  was  fol- 
lowed by  other  deposits,  down  to  July  nineteenth,  the  total  amount 
being  $96,778.93.  On  November  nineteenth  this  entire  amount 
was  drawn  out  by  a  check  signed  "  John  Devlin,  Atty.,  George 
W.  Devlin  and  Mary  E.  Hinman,"  to  the  order  of  John  Devlin,  in 
trust,  and  indorsed  '*  Cr.  ac.  John  Devlin  in  trust,"  and  was 
used  in  the  opening  of  anotlier  account  with  the  Hamilton  Trust 
Company,  headed  "  John  Devlin,  in  trust  for  Mary  E.  Hinman  and 
George  W.  Devlin."  More  than  fifty  checks  were  drawn  against 
this  account,  commencing  with  Deceinber  26,  1895,  and  ending  on 
September  28,  1896,  when  the  account  showed  a  balance  to  the 
credit  of  the  account  amounting  to  $48,261.73,  which  is  the  sum  in 
litigation. 

It  appeared  in  evidence  that  George,  on  April  13,  1895,  and  Mrs. 
Hinman,  on  April  fifteenth,  executed  written  powers  of  attorney 
which,  among  other  things,  gave  the  plaintiff  full  power  to  control 
the  trust  company  account  in  question  and  to  deposit  and  draw 
moneys  in  any  bank  ;  and  that  on  June  3,  1895,  Mrs.  Hinnian 
executed  a  revocation  of  her  power  of  attorney,  which  was  com- 
municated to   the   Hamilton   Trust   Company   on  June  eleventh. 
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Among  the  checks  upon  the  Hamilton  Trust  Company  were  twenty- 
one  which  were  given  to  the  order  of  the  defendant  for  her  personal 
expenses. 

I  have  already  said  that  while  there  are  other  witnesses  than  the 
plaintiff  and  defendant,  the  decision  of  this  appeal  must  rest  largely 
upon  the  credit  to  be  given  to  the  testimony  of  the  plaintiff  or  defend- 
ant, taken  in  connection  with  the  documentary  evidence.  It  is  true 
that  the  son  and  two  other  witnesses  testified  in  corroboration  of  the 
plaintiff,  but,  as  the  learned  judge  at  Special  Term  does  not  seem  to 
have  credited  them,  I  do  not  think  it  necessary  to  rely  upon  their 
testimony,  and  I  rest  the  decision  of  the  question  of  fact  upon  an 
examination  of  the  testimony  of  the  plaintiff  and  the  defendant  and 
proceed  to  state  tiieir  evidence  upon  the  main  question. 

The  plaintiff  testified  that  in  November,  1894,  the  defendant  asked 
him  to  deposit  money  in  the  bank  in  the  name  of  herself  and  her 
brother;  and  that  "I  told  her  I  would  put  money  in  the  bank  in 
her  name  and  in  my  son's  name,  but  before  doing  that  they  must 
each  give  me  a  power  of  attorney,  and  in  1895  I  said  that  no  one 
should  control  the  fund  but  myself.  I  told  them  that  I  should  own 
it.  That  was  in  1895.  This  conversation  that  I  had  been  testify- 
ing about  took  place  part  of  it  in  1894,  and  the  next  was  in  1895. 
I  think  it  was  in  the  early  part  of  1895  around  March  or  April. 
She  said  that  she  would  give  ir^e  a  power  of  attorney  and  that  she 
would  be  glad  if  I  would  deposit  the  money  in  her  name ;  it  was 
understood  that  I  should  own  it ;  should  have  a  right  to  take  it  out 
and  do  what  I  liked  with  it ;  I  told  her  my  object  in  putting  it  up 
was  for  the  purpose  of  giving  certified  checks  when  I  should  take  a 
contract.  Contracts  for — municipal  contracts,  and  other  work. 
My  business  was  that  of  a  contractor  for  thirty-five  years.  I  made 
all  the  deposits.  This  is  the  book  of  deposits."  He  further  testified 
that  he  opened  an  account  with  the  Hamilton  Trust  Company  and 
received  a  pass  book  which  always  remained  either  in  the  possession 
of  himself  or  the  trust  company,  and  that  all  of  the  moneys  depos- 
ited in  the  account  came  from  and  originally  belonged  to  him. 

Mrs.  Hinman  testified  as  follows :  '*  The  first  time  there  was  any 
conversation  between  my  father  and  myself  concerning  money  in 
the  bank  was  in  February,  1892.  This  was  said :  He  gave  me  a 
paper  to  keep  which  had  been  drawn  up  —  an  assignment,  I  think 
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the  paper  reads.     The  instrument  reads  that  there  was  money  put 
in  my  name.     He  did  not  tell  me  as  a  matter  of  fact  that  there 
was  an  account  opened.     The  first  conversation  between  me  and  my 
father  as  to  that  account  was  in  1893  ;  papa  came  and  showed  me  a 
pass  book  of  the  People's  Trust  Company.     That  pass  book  showed  ; 
I  didn't  take  it  from  papa's  hands ;  he  opened  it ;  I  saw  at  the  top 
of  the  account,  George  W.  Devlin  and  Mary  E.  Ilinman,  $100,000. 
This  pass  book  you  showed  me  I  could  not  say  that  is  the  book 
which  my  father  showed  me.     The  reading  at  the  top  is  the  same. 
Q.    Is  it  like  or  similar?     A.    Yes,  sir.     The  conversation  had 
between  me  and  my  father  at  that  time,  he  said  half  of  this  is  a  gift. 
That  half  of  this  is  a  gift  and  is  for  me  to  use,  and  that  whenever  he 
needed  vioney  he  should  always  have  it.     This  was  in  1893,  and  the 
next  was  in  1894.     Before  going  to  the  country  papa  asked  me  if  I 
would  indorse  a  blank  check,  and  he  said  while  I  was  in  the  country 
there  was  three  or  four  connections  between  Connecticut  and  Xew 
York  —  trains  irregular ;  he  asked  me  if  I  would  indorse  a  check  so 
that  he  could  buy  stock  in  case  anything  —  any  good  opportunity 
should  present  itself  on  the  exchange,  and  I  endorsed  the  checks,  sev- 
eral checks.     I  never  saw  any  of  those  checks  again  on  which  I 
wrote  my  name  in  blank.      *      *     *     There  was  nothing  said  in 
that  conversation  about  any  condition  or  agreement,  or  power  of 
attorney  or  anything  except  to  refer  to  what  was  to  be  given  me  and 
to  Geoige.     It  was  always  an  absolute  gift,  I  understood.     My 
father  at  no  time  when  the  conveyances  were  made  never  said  any- 
thing to  me  about  my  going  security  for  him  on  any  contract.     He 
never  asked  me  to  sign  any  bond  as  security  or  issue  certified  checks, 
checks  to  be  certified  and  used  in  business.     *     *     *     It  isn't  true 
that  there  was  any  stipulation  or  restriction  upon  the  ownership 
of  the  gift  of  either  the  land  or  the  money  expressed  in  my  conver- 
sation between  my  father  and  myself ;  never  to  me  —  there  never 
was  a  stipulation  as  far  as  papa  and  I  was  concerned.     The  reason 
why  my  father  gave  me,  at  any  of  these  conversations,  why  he  was 
putting  money  in  my  name  was  for  love  and  affection  —  a  gift  to 
me.     That  is  not  my  impression  of  it ;  he  told  me.     He  used  those 
words,  Move  and  affection,'  continuously." 
It  also  appeared  that  Mrs.  Hinman,  at  the  request  of  her  father, 
App.  Div.— Vol.  XXXIV.        15 
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signed  or  indorsed  a  number  of  cheeks  in  blank,  the  object  of  which, 
she  testified,  was  a  "  mystery  "  to  her. 

From  a  careful  reading  of  the  testimony  already  quoted  and  from 
the  documentary  and  other  evidence  in  the  case,  I  cannot  escape  the 
conclusion  that  the  plaintiff  never  intended  to  give  the  money  in 
question  to  his  children.  This  conclusion  was  so  clearly  required  by 
the  evidence  that  a  finding  to  the  contrary  was  error.  The  accounts 
stood  in  the  name  of  the  plaintiff  as  trustee  for  his  children.  They 
gave  him  powers  of  attorney  to  control  the  account,  and  this  he  did 
absolutely.  Even  Mrs.  Ilinman  admitted  in  her  evidence  that  when, 
as  she  claims,  the  gift  was  made  to  her,  her  father  said  "  Whenever 
he  needed  money  he  should  alwaj^s  have  it,"  showing  that  the  gift 
was  not  absolute,  even  on  her  own  statement.  Mrs.  Ilinman  assigned 
or  indorsed  checks  in  blank  as  he  requested,  and  the  plaintiff  used  the 
account  without  reference  to  or  consultation  with  either  of  his  chil- 
dren. All  checks  were  drawn  by  him,  even  for  the  personal  expenses 
of  the  defendant.  No  ol)jection  was  made  to  this  course  of  pro- 
cedure until,  owing  to  differences  between  the  plaintiff  and  his 
daughter,  Mrs.  Hinman  revoked  her  power  of  attorney  ;  and,  while 
she  gave  notice  of  this  revocation  to  the  trust  company,  she  con- 
cealed this  fact  from  her  father,  so  that,  in  ignorance  of  the  revoca- 
tion, he  continued  to  deposit  money  and  draw  checks  as  he  had  always 
done.  Mrs.  Hinman  does  not  deny  her  signature  to  the  power  of 
attorney,  although  she  denies  that  she  acknowledged  it  before  a 
notary.  I  can  see  no  reason  for  the  execution  of  such  a  power  of 
attorney  by  her,  if  the  money  was  an  absolute  gift  to  her,  and  her 
story  is  inconsistent  with  her  contention. 

The  first  account  in  the  People's  Trust  Company  stood  in  the 
name  of  the  plaintiff  a^  trustee  for  his  children.  Still  the  plaintiff, 
at  all  times  for  a  year  and  a  half,  controlled  and  used  this  account 
and  drew  checks  upon  it  without  reference  to  or  consultation  with  his 
children.  This  account  was  practically  closed  on  January  31,  1895, 
by  the  check  of  $69,000  to  George's  order,  which,  for  some  unex- 
plained reason,  was  used  to  open  a  new  account  in  the  same  com- 
pany, in  the  name  of  the  son  alone.  This  account,  it  will  be 
especially  noted,  was  not  in  the  name  of  Mrs.  Ilinman,  but  in  the 
name  of  George.  It  seems  to  have  been  used  by  the  plaintiff  for 
general  business  purposes  under  George's  power  of  attorney,  in  just 


Digitized  by  VjOOQIC 


DEVLIN  V.  HINMAN.  115 

App,  Div.]  Second  Dbpabtment,  November  Term,  1898. 

the  same  way  as  he  had  used  the  previous  account,  and  this  continued 
from  February  13,  1895,  down  X(>  April,  1897.  But  on  March  4, 
1895,  the  clieck  for  $60,000  was  drawn  by  George  to  the  order  of 
Mrs.  Hinrnan  and  himself,  and  this  is  apparently  indorsed  by  both. 
It  was  not  deposited,  however,  until  May  sixth. 

Mrs.  Hinnian  testified  that  she  never  indorsed  any  check  drawn 
by  George,  but  as  she  admitted  that  she  had  at  her  father's  request 
indorsed  several  blank  cliecks  in  1894,  it  may  well  be  that  the  check 
was  one  of  them.  On  the  other  hand,  the  plaintiff  testified  that 
Mrs.  Hinman  did  indorse  this  particular  check.  I  have  personally 
examined  the  exhibits  and  compared  what  purports  to  be  her  signa- 
ture on  the  $60,000  check  with  her  admitted  signatures  on  several 
of  the  other  exhibits,  and  I  am  convinced  that  slie  is  in  error  as  to 
her  indorsement  of  the  $60,000  clieck,  although,  as  already  stated, 
it  may  be  one  of  the  cliecks  which  she  indorsed  in  blank.  Indeed  she 
testified  cautiously  when  she  said  :  "  I  don't  remember  ever  endors- 
ing a  check  like  that  after  it  had  been  filled  out.  I  never  endorsed 
a  check  drawn  by  George  Devlin.  *  *  *  i  never  endorsed 
that  when  it  was  filled  out."  It  seems  clear  that  the  indorsement 
was  made  by  her  and  it  tends  strongly  to  verify  the  belief  that  she 
knew  that  there  was  no  irrevocable  gift  of  the  accounts  to  her. 

To  summarize  the  facts,  it  is  evident  that  the  money  originally 
belonged  to  the  plaintiff,  and  that  he  treated  the  accounts,  both  in 
the  People's  Trust  Company  and  the  Hamilton  Trust  Company,  at 
all  times  as  his  own  ;  that  he  changed  them  from  time  to  time  as  he 
saw  fit ;  that  he  retained  the  pass  book  in  his  own  possession  ;  that 
he  alone  controlled  the  accounts  and  drew  checks  against  them,  and 
tliat  Mrs.  Hinman  I'eceived  moneys  upon  the  plaintiff's  checks  drawn 
to  lier  own  order,  and  in  no  instance  objected  to  his  control  of  the 
accounts  until  difficulties  arose  between  them,  when  she  revoked  her 
power  of  attorney,  and  then  only  instructed  the  Hamilton  Trust 
Company  that  such  checks  must  not  be  charged  to  what  she  claimed 
to  be  her  half  of  the  account.  There  is  ample  evidence  for  the  con- 
clusion that  both  parties  understood  that  the  plaintiff  was  the  o\^mer 
of  the  money,  and  that  he  never  intended  to  and  never  did  divest 
himself  of  the  title  to  the  fund,  and  never  made  any  irrevocable  trust 
thereof.  The  sole  question  here,  as  in  Decker  v.  Union  Dime 
Savings  Institution  {supra),  is  whether  the  legal  title  to  the  fund 

Digitized  by  VjOOQIC 


116  DEVLIN  V.  HINMAN. 

Second  Department,  November  Term,  1898.  [Vol,  84. 

passed  from  the  plaintiff  to  Mrs.  Hinman,  and  whether  the  plaintiff 
divested  himself  of  such  title.  I  am  forced  to  believe  that  the  plain- 
tiff did  not  intend  to  divest  himself  of  the  title,  and  that  Mrs.  Hin- 
man did  not  understand  such  to  be  his  intention 

There  are  no  creditors  whose  rights  are  to  be  protected,  and  there 
is  no  suspicion  in  the  record  that  there  was  any  intention  on  the 
part  of  the  plaintiff  to  cover  up  the  account  so  as  to  defraud  credit- 
ors, in  which  case  a  different  rule  would  apply. 

We  are  not  embarassed  by  our  opinion  in  Hinman  v.  Devlin  (31 
App.  Div.  590)  upon  which  the  respondent  relies.  This  court  had 
under  consideration  on  that  appeal  certain  transactions  between  the 
plaintiff  herein  and  his  children,  in  regard  to  conveyances  of  his 
real  estate  by  the  plaintiff  to  them,  and  it  was  assumed  that  the 
plaintiff  had  made  these  conveyances  to  his  children  as  advance- 
ments. Incidentally,  some  of  the  matters  involved  in  the  present 
action  came  under  consideration,  but  we  made  no  ruling  inconsist- 
ent with  this  opinion.  Mrs.  Hinman  brought  that  action  to  set  aside 
a  conveyance  by  her  father  to  her  brother,  under  her  power  of 
attorney,  of  real  estate  which  he  had  deeded  to  her.  We  held  that 
tliis  conveyance,  executed  under  Mrs.  Hinman's  power  of  attorney 
to  the  plaintiff,  was  made  after  a  quarrel  among  tlie  three  members 
of  the  family,  to  the  son  George,  who  had  full  knowledge  of  Mrs. 
Hinman's  claims  to  the  absolute  ownership  of  the  property,  and 
that  the  execution  of  the  deed,  under  the  circumstances  stated  in 
that  case,  was  an  abuse  of  the  trust  confided  in  the  father,  and  for 
this  reason  we  set  the  conveyance  aside.  But  the  decision  in  that  case 
is  not  conclusive  of  the  facts  in  the  present  action. 

I  am  clear  in  my  conviction  that  the  judgment  should  be  reversed 
and  a  new  trial  granted. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 


Digitized  by  VjOOQIC 


HAGEDORN  v.  LANG.  117 

App.  Div.]  Second  Department,  November  Term,  1898. 


Charles  Hagedobn,  Appellant,  v.  Max  Lang,  Eespondent. 

Auction  mU  of  real -estate — signature  of  the  terms  of  sale  by  tJie  vendor  before  the 
sale,  is  a  sufficient  compliant  with  the  Statute  of  Frauds — such  memorandum 
is  not  the  final  instrument. 

Where  an  auctioneer  and  a  vendor  of  real  property,  just  before  the  sale  thereof 
at  auction,  sign  the  terms  of  sale  with  a  poster  attached  thereto  containing 
separate  diagrams  of  the  parcels  to  be  sold,  and  the  auctioneer  reads  them  to 
the  assembled  buyers,  and  at  the  time  of  knocking  down  one  of  the  parcels 
makes  on  such  parcel,  as  laid  out  on  the  diagram  then  before  him  on  the  stand, 
a  pencil  memorandum  of  the  amount  bid  and  of  the  name  of  the  purchaser, 
there  is  a  sufficient  compliance  with  the  Statute  of  Frauds,  and  the  fact  that  the 
terms  of  the  sale  were  signed  by  the  vendor  before  the  sale  does  not  impair  its 
validity. 

The  memorandum  to  be  subscribed  by  the  party  by  whom  a  sale  is  to  be  made  is 
not  the  final  instrument,  but  only  a  paper  containing  the  terme  of  the  trans- 
ferring instrument  thereafter  to  be  made. 

Appeal  by  the  plaintiff,  Charles  Hagedorn,  from  a  judgment  of 
the  County  Court  of  Kings  county  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
80th  day  of  March,  1898,  upon  tlie  dismissal  of  his  complaint  by 
direction  of  the  court  after  a  trial  before  the  court  and  a  jury. 

P.  E,  Callahan^  for  the  appellant. 

Josiah  T.  Marean^  for  the  respondent 

GOODEICH,  P.  J. : 

The  only  question  involved  in  this  appeal  is  whether  there  was  a 
contract  for  the  sale  of  real  estate,  or  a  note  or  memorandum  thereof 
in  writing. 

Mr.  Brumley,  as  auctioneer,  had  advertised  for  sale  at  auction,  on 
April  20,  1898,  at  the  Real  Estate  Exchange  in  the  borough  of 
Brooklyn,  four  parcels  of  real  property,  among  them  the  premises  in 
question.  No.  625  Prospect  place,  Brooklyn.  A  poster  had  been 
circulated  which  contained  separate  diagrams  of  the  four  parcels. 
The  auctioneer  testified  that  just  before  the  sale  he  and  the  plain- 
tiff, who  was  the  vendor  of  the  property,  signed  the  terms  of  sale 
with  the  poster  attached  thereto ;  that  these  terms  were  laid  upon 
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the  stand  in  front  of  him  and  were  read  to  tlie  assembled  buyers ; 
that  at  the  time  of  knocking  down  the  property  he  wrote  on  the 
parcel  in  question,  as  laid  out  on  the  diagram  attached  to  the  terms 
of  sale,  then  and  there  before  him  on  the  stand,  the  pencil  memo- 
randa "  2425  "  and  "  Mr.  Lang ;  "  "  tliat  $2,425  was  the  bid  made  by 
Mr.  Lang."  There  appears  a  similar  pencil  entry  upon  the  dia- 
gram of  another  one  of  the  four  parcels,  "  $6,575  E.  T.  Martin." 
No  entries  were  made  as  to  the  other  two  parcels. 

The  original  terms  of  sale  were  made  an  exhibit,  and  were  pre- 
sented on  the  argument  of  the  appeal.  The  first  page  contains  the 
terms  of  sale  and  is  subscribed,  "  Chas.  Hagedorn,  Vendor.  Jas. 
A.  Brumley,  Auctioneer."  There  is  in  this  exhibit  a  second  and 
separate  page  of  the  terms  of  sale  not  appearing  in  the  record,  on 
which  are  four  printed  blanks  called  "  Memoranda  of  Purchase," 
evidently  intended  to  be  signed  by  the  purchasers  at  the  sale.  No 
one  of  them  is  signed  by  the  plaintiflF,  the  defendant  or  the 
auctioneer. 

The  sole  question  which  arises  on  this  appeal  is  whether  the  poster 
containing  the  pencil  entry,  taken  in  connection  with  the  terms 
of  sale  prepared  and  signed  by  the  vendor  and  auctioneer  just  before 
the  sale,  is  a  sufficient  compliance  with  the  statute,  which  reads  as 
follows : 

"  §  8.  Every  contract  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be 
void,  unless  the  contract,  or  some  note  or  memorandum  thereof, 
expressing  the  consideration,  be  in  writing,  and  be  subscribed  by  the 
party  by  whom  the  lease  or  sale  is  to  be  made."  (2  R.  S.  [9th  ed.] 
1885.) 

"  §  9.  Every  instrument  required  to  be  subscribed  by  any  party, 
under  the  last  preceding  section,  may  be  subscribed  by  the  agent  of 
such  party  lawfully  authorised." 

The  purpose  of  the  Statute  of  Frauds  is  sufficiently  indicated  by 
its  title.  It  is  a  statute  against  frauds.  It  was  designed  to  prevent 
litigation  over  oral  agreements,  where  the  terms  are  always  depend- 
ent upon  the  uncertain  and  varying  memory  of  witnesses.  This 
evil  was  to  be  remedied  by  the  reduction  of  the  terms  of  the  con- 
tract to  writing,  so  that  the  parties  might  not  misunderstand  the  par- 
ticulars of  the  contract  which  they  were  making ;  that  no  one  might 
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be  induced  to  enter  a  court  of  justice  to  vex  the  peace  of  his  oppo- 
nent without  clear  and  definite  evidence  of  the  terms  of  the  contract 
which  formed  the  ground  of  action,  equally  accessible  to  both  par- 
ties and  to  the  court ;  and  that  perjury  might  not  be  invited  to  sus- 
tain a  claim  which  never  had  any  real  existence. 

In  Penniman  v.  llarUhomi  (13  Mass.  87,  90),  a  similar  action, 
the  court,  Parker,  Ch.  J.,  writing,  stated  the  object  of  the  statute 
to  be  "  that  the  bargain  shall  be  proved  by  writing,  and  not  by  parol, 
in  order  that  purchasers  shall  not  be  caught  up  on  loose  conversa- 
tion, or  that  the  proof  of  the  contract  should  not  rest  upon  the  recol- 
lection or  integrity  of  witnesses." 

In  Smith  V.  Sunnan  (9  B.  &  C.  661,  571)  Littledale,  J.,  said : 
"  The  intention  of  the  legislature  in  making  the  statute  in  question, 
appears  by  the  preamble  to  have  been  to  prevent  fraudulent  prac- 
tices, commonly  endeavored  to  be  upheld  by  perjury  and  subor- 
nation of  perjury  ;  and  for  that  purpose,  in  order  to  prevent  them, 
it  requires  that  the  terms  of  contracts  shall  be  reduced  into  writing, 
or  that  some  other  requisite  should  be  complied  with  to  show  mani- 
festly that  the  contract  was  completed."  In  the  same  case  Bayley, 
J.,  said  (p.  669) :  "  The  object  of  the  statute  was  that  the  note  in 
writing  should  exclude  all  doubt  as  to  the  terms  of  the  contract." 

Mr.  Greenleaf  in  his  work  on  Evidence  (Vol.  1  [15th  ed.],  358) 
says  :  "  The  rules  of  evidence  contained  in  this  celebrated  statute 
are  calculated  for  the  exclusion  of  perjury,  by  requiring,  in  tlie 
cases  therein  mentioned,  some  more  satisfactory  and  convincing 
testimony  than  mere  oral  evidence  affords." 

"With  this  object  of  the  statute  thus  plainly  and  authoritatively 
announced,  it  is  evident  tliat  this  case  is  one  where  all  the  terms  of 
the  contract  appear  in  the  memorandum  of  the  vendor  and  auc- 
tioneer, so  that  the  mischiefs  which  the  Statute  of  Frauds  was 
designed  to  prevent  can  have  no  existence. 

The  learned  counsel  for  the  respondent  contends  that  the  case  is 
not  taken  out  of  the  statute  because  the  signature  was  made  before 
the  sale,  and  that  the  intention  of  such  signature  was  simply  to 
express  the  terms  upon  which  the  sale  was  to  be  made  and  not  an 
intention  to  express  the  assent  of  the  vendor  to  the  sale  when  it 
should  be  made ;  that  there  should  have  been  another  signature 
after  the  sale,  to  show  that  the  vendor  assented  to  the  defendant's 
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bid  and  then  and  tliere  agreed  to  sell  him  the  property  according  to 
the  prescribed  terms.  We  think,  however,  that  the  entry  of  the 
purchaser's  name  and  the  amount  of  his  bid  by  the  auctioneer  upon 
the  diagram  annexed  to  the  terms  of  sale,  which  had  been  signed 
•by  the  vendor  just  before  the  sale  and  which  were  present  at  the 
sale,  made  this  memorandum  and  the  terms  of  sale  taken  together  a 
complete  note  or  memorandum  signed  by  the  vendor,  which  is  suffi- 
cient to  meet  the  requirements  of  the  statute. 

It  will  be  observed  that  the  statute  says  that  the  memorandum 
must  be  subscribed  by  the  party  by  whom  the  lease  or  sale  is  to  be 
made,  thus  indicating  clearly  that  the  memorandum  is  not  the  final 
instrument  but  only  a  paper  containing  the  terms  of  the  transfer- 
ring instrument  thereafter  to  be  made. 

In  Coddington  v.  Goddard  (82  Mass.  [16  Gray]  436, 444)  Bigelow, 
Ch.  J.,  writing  the  opinion,  said  :  "  Nor  is  it  at  all  material  that  the 
names  should  be  written  at  the  bottom  of  the  memorandum.  It  is 
sufficient  if  the  names  of  the  principals  are  inserted  in  such  form  and 
manner  as  to  indicate  that  it  is  their  contract,  by  which  one  agrees 
to  sell  and  the  other  to  buy  the  goods  or  merchandise  specified,  upon 
the  terms  therein  expressed.  It  is  the  substance,  and  not  the  form, 
of  the  memorandum,  which  the  law  regards.  The  great  purpose  of 
the  statute  is  answered,  if  the  names  of  the  parties  and  the  terms  of 
the  contract  of  sale  are  authenticated  by  written  evidence,  and  do 
not  rest  in  parol  proof." 

In  Parkhurst  v.  Van  Cortlandt  (1  Johns.  Ch.  273,  281)  Chan- 
cellor Kent  said :  "  I  am  warranted  in  considering  it  as  a  settled 
principle,  that,  if  the  court  cannot  ascertain,  with  reasonable  cer- 
tainty, the  terms  of  the  agreement,  from  the  writing  or  for  {sic) 
some  other  paper  to  which  it  refers,  the  writing  does  not  take  the 
case  out  of  the  statute." 

In  Mentz  v.  Newwitter  (122  N.  Y.  491),  a  case  of  real  estate  at 
auction,  the  court  lield  the  essentials  to  be,  the  subject-matter  of  the 
sale,  the  terms  and  the  names  or  a  description  of  the  parties,  but 
decided  that  there  was  no  valid  contract,  as  the  memorandum, 
though  signed  by  the  auctioneer,  did  not  contain  the  name  of  the 
vendor.  This  action  was  brought  against  the  purchaser.  The  court 
said  (p.  498) :  "  The  memorandum  in  suit  failed  to  state  the  name 
of  the  vendor  or  to  give  any  description  by  which  he  or  she  could 
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be  identified,  and  this  omission  was  fatal.     In  the  potent  language 
of  the  statute  the  contract  was  void." 

The  case  of  Price  v.  Durin  (56  Barb.  647)  has  never  been  ques- 
tioned, so  far  as  I  can  ascertain.  It  was  a  case  where  there  was  a 
sale  of  personal  property  at  auction  continuing  two  days.  Before 
the  ^le  commenced,  a  memorandum  was  made  in  the  auctioneer's 
book,  as  follows : 

"April  5th,  1866.  Memorandum  of  auction  sale,  on  account  of 
Milton  S.  Price,  of  boots  and  shoes,  commencing  April  5th,  1866. 
Terms,  90  days,  bank  note,  approved  paper,  names  of  purchasers 
and  lots  struck  off  to  each,  as  noted  as  hereafter  following. 

"JESSE  BUTLER,  Auctioneer. 

"  Per  W.  Stitf,  Clerk:' 

The  sale  continued  through  the  day,  and  Stitt,  the  auctioneer's 
clerk,  at  the  time  of  each  sale,  in  the  presence  of  and  under  the 
direction  of  the  auctioneer,  entered  in  the  book  under  the  above 
memorandum  the  name  of  each  purchaser,  the  number  and  kind  of 
articles  sold  and  the  price.  At  the  end  of  each  day  the  memo- 
randum was  signed  by  the  auctioneer's  clerk.  The  contention  was 
made  that  a  memorandum  should  have  been  made  as  often  as  a 
parcel  of  goods  was  sold,  and  that  the  entry  which  was  made  at  the 
sale  of  each  parcel,  together  with  the  head  memorandum,  was  not 
sufficient.  At  this  time  the  Revised  Statutes  (3  R.  S.  [5th  ed.]  222, 
§  4)  provided  that  whenever  goods  were  sold  at  auction,  in  order  to 
relieve  the  sale  from  tlie  operation  of  the  Statute  of  Frauds,  "  the 
auctioneer  shall  at  the  time  of  sale  enter  in  a  sale  book  a  memo- 
randum specifying  the  nature  and  price  of  the  property  sold,  the 
terms  of  the  sale,  the  name  of  the  purchaser  and  the  name  of  the 
person  on  whose  account  the  sale  is  made ;  such  memorandum  shall 
be  deemed  a  note  of  the  contract  of  sale  within  the  meaning "  of 
the  statute  relative  to  contracts  for  the  sale  of  personal  property, 
which  is  the  same  as  that  now  in  force  and  which  requires  the 
memorandum  to  be  auhscribed  by  the  parties  to  be  charged  there- 
with. The  court  said  (pp.  650,  651) :  "  Several  authorities  are  cited 
by  the  counsel  in  support  of  his  proposition,  but  it  is  enough  to  say 
of  them  that  they  were  each  cases  of  an  auction  sale  of  a  single 
App.  Div.— Yol.  XXXIV.        16 
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article.  *  *  *  I  have  no  doubt  that  the  general  memorandum, 
entered  on  the  5th  of  April,  applied  to  each  of  the  sales  on  both 
days,  and  that  the  other  entries  made  by  Stitt  at  the  close  of  the 
sale  of  each  parcel,  under  the  direction  and  in  the  presence  of  the 
auctioneer,  was  a  sufficient  compliance  with  the  statute  to  make  the 
sale  valid."  # 

It  will  be  observed  that  the  statute  under  consideration  in  that 
case,  like  the  statute  under  consideration  in  this  case,  required  the 
entry  to  be  made  at  "  the  time  of  sale  "  and  to  be  subscribed  by  the 
parties.  I  think  the  reasoning  of  this  case  is  applicable  to  the  case 
at  bar.  The  statute  made  it  necessary  for  the  auctioneer,  "  at  the 
time  of  sale,"  to  make  his  entry.  A  part  of  such  entry  was  made 
before  the  sale  commenced,  and  part  of  it,  not  when  each  sale  was 
made,  but  at  the  end  of  the  day's  sale,  and  the  court  construed  both 
entries  as  making  together  a  complete  memorandum.  It  is  familiar 
doctrine  that  instruments  made  at  the  same  time  are  to  be  construed 
together.  Mr.  Greenleaf  says  :  "  It  is  sufficient,  if  the  contract  can 
hejflainli/  7nade  out,  in  all  its  Urms^from  any  writings  of  the  party, 
or  even  from  his  correspondence,  *  *  *  For  the  policy  of  the 
law  is  to  prevent  fraud  and  perjury,  by  taking  all  the  enumerated 
transactions  entirely  out  of  the  reach  of  any  verbal  testimony  what- 
ever. Nor  is  the  place  of  signature  material.  It  is  sufficient  if  the 
vendor's  name  be  printed  in  a  bill  of  parcels  *  *  *."  (1 
Greenl.  Ev.  [15th  ed.]  363,  364.) 

We  think  that  the  entries  on  the  diagram  form  a  component  part 
of  the  terms  of  sale,  and  that,  the  vendor  having  signed  the  terms 
of  sale,  being  present  at  the  sale  and  knowing  of  the  sale  to  Mr. 
Lang,  his  signature  to  the  terms  of  sale,  with  the  subsequent  writing 
of  tlie  purchaser's  name  and  amount  of  bid  on  the  diagram  attached 
thereto,  is  a  sufficient  compliance  with  the  statute. 

The  judgment  should  be  reversed  and  a  new  trial  granted 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 
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Peter  Nugent,  Kespondent,  v,  Adam  W.  Beakes,  Sheriff  of  Orange 

Countj,  Appellant. 

Statute  of  Frauds  —  delivery  and  acceptance  of  goods  sold  subject  to  their  being  mtis- 
factory  to  the  vendee  —  effect  of  their  delivery  by  the  consignor  to  a  carrier  not 
selected  by  the  consignee. 

Although  merchandise  of  the  value  of  more  than  fifty  dollars  is  purchased  upon 
the  verbal  understanding  between  the  purchaser  and  a  third  party  that  it  is  to  be 
sold  to  the  third  party,  if  it  proves  satisfactory  to  him,  and  is  delivered  by 
the  purchaser  in  accordance  with  such  understanding  to  a  general  carrier  not  f 
designated  nor  selected  by  the  third  party,  and  is  by  the  purchaser  consigned 
to  the  third  party  by  a  bill  of  lading  forwarded  to  him  by  the  purchaser  (the 
consignor),  there  is  no  sufficient  delivery  and  acceptance  of  the  goods,  and  the 
title  thereto  remains  in  the  consignor  until  the  merchandise  has  been  inspected 
by  the  third  party,  who  has,  until  such  inspection,  no  leviable  or  attachable 
interest  in  the  merchandise  as  against  such  consignor. 

Appeal  by  the  defendant,  Adam  W.  Beakes,  slieriff  of  Orange 
county,  from  a  judgment  of  tlie  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Orange 
on  the  14th  day  of  January,  1898,  upon  tlie  verdict  of  a  jury,  and 
also  from  an  order  bearing  date  the  11th  day  of  January,  1898,  and 
entered  in  said  clerk's  office,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Jf.  If,  Kaixe^  for  the  appellant. 

Henry  Bacon  \J.  W,  Gott  with  him  on  the  brief],  for  the 
respondent. 

GOODKICH,  P.  J. : 

A  warrant  of  attachment  was  issued  to  the  defendant,  as  sheriff 
of  the  county  of  Orange,  in  an  action  brought  by  Ralph  Wisner 
against  Conrad  Schopp  &  Co.,  of  St.  Louis,  Missouri,  under  which 
the  sheriff  levied  upon  454  sacks  of  onions,  alleged  to  be  the  prop- 
erty of  Schopp  &  Co.  The  present  action  was  instituted  by  the 
plaintiff  Nugent  for  claim  and  delivery  of  the  onions,  on  the  ground 
that  he,  and  not  Schopp  &  Co.,  was  the  owner  of  them.  The  coro- 
ner took  the  goods  from  the  sheriff  and  delivered  them  to  the  plain- 
tiff.    The  answer  justified  the  seizure  under  the  warrrant  of  attach- 
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meiit,  and  alleged  that  Schopp  &  Co.  owned  the  onions,  or  had  a 
leviable  or  attachable  interest  therein. 

The  issue  was  tried  before  the  court  and  a  jury,  which  rendered 
a  verdict  for  the  plaintiflF  for  $250  damages  for  detention,  and  from 
the  judgment  entered  thereon  and  an  order  denying  a  motion  for  a 
new  trial  the  defendant  appeals. 

It  is  evident  from  the  record  that  the  question  of  the  title  to  the 
onions  at  the  time  of  the  levy  by  the  sheriflF  was  the  real  issue 
involved,  and  that  this,  on  the  evidence,  was  a  simple  question  of 
fact.  The  court  said  :  "  The  whole  case  hinges  on  the  single  ques- 
tion, who  had  the  legal  title  to  these  onions  on  the  13th  day  of 
March,  1897,  when  I  understand  the  levy  was  made  ?"  There  was 
no  exception  to  the  charge,  but  the  defendant  had  moved,  at  the 
close  of  the  case,  to  dismiss  "  upon  the  specific  ground  that  Coni-ad 
Schopp  &  Co.,  under  all  the  testimony  in  this  case,  had  an  attacha- 
ble interest  in  these  onions;  that  wliatever  interest  he  had  was 
attachable  interest  by  the  sheriflp,"  to  which  the  court,  denying  the 
motion,  replied,  "  It  is  attachable  if  the  jury  believe  your  theory." 

The  plaintiff  testified  that  he  bought  the  onions  of  Wisner,  paid 
him  the  price  in  cash,  and  directed  them  to  be  placed  on  cars  and 
consigned  to  Schopp  &  Co.  by  bill  of  lading,  which  was  made  out 
and  delivered  to  the  plaintiff  and  by  him  forwarded  to  Schopp  & 
Co.,  with  whom  he  had  an  agreement  for  the  purchase  of  onions. 
This  agreement  is  stated  by  the  plaintiff  to  be  based  upon  negotia- 
tions occurring  in  St.  Louis  between  himself  and  Schopp,  which 
closed  with  the  statement  of  Schopp  to  the  plaintiff  :  "  If  you  will 
go  to  Orange  county  and  buy  onions  we  will  buy  all  the  onions  you 
buy  if  the  quality  is  satisfactory,  and  give  you  ten  cents  advance 
over  the  original  purchase  price."  He  also  testified  that  Schopp 
&  Co.  had  the  right  to  accept  the  goods  if  they  were  satisfactory, 
or  refuse  to  accept  them  if  unsatisfactory,  on  their  arrival  at  St. 
Louis.     This  testimony  was  corroborated  by  Schopp. 

On  the  other  hand,  the  defendant  produced  evidence  to  show  that 
the  sale  was  made  by  Wisner  directly  to  Schopp  &  Co.,  and  that 
Nugent  was  acting  as  the  agent  of  the  latter  in  the  transaction,  and 
that  the  vendor  gave  Nugent  a  receipt  prepared  by  the  latter,  which 
read:  "Received  of  Conrad  Schopp  so  much  money,  $1,180.40 
dollars,  454  sacks  of  onions."     It  is  not  necessary  to  state  in  detail 
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the  otlier  evidence.  It  is  sufficient  to  say  that  there  was  raised  a 
clear  question  of  fact  as  to  the  person  to  whom  the  onions  were 
sold ;  there  was  sufficient  evidence  to  justify  a  verdict  that  the 
onions  were  sold  either  to  Nugent  or  to  Schopp,  and  the  verdict  will 
not  be  disturbed. 

The  defendant,  however,  contends  that  the  title  to  the  onions 
vested  in  Schopp  at  the  time  of  the  purchase.  But  we  are  of 
opinion  that  this,  as  matter  of  law,  is  not  true. 

It  is  well  settled  that,  upon  a  verbal  contract  for  the  sale  of  goods 
of  more  than  fifty  dollars  in  value,  a  delivery  of  them  in  accord- 
ance with  such  contract  to  a  general  carrier,  not  designated  or  selected 
by  the  buyer,  does  not  constitute  such  a  delivery  and  acceptance 
under  the  Statute  of  Frauds  as  to  pass  the  title  to  the  goods 
{Jiod^ers  v.  Phillips^  40  N.  Y.  619;  Pierson  v.  Crooks^  115  id. 
539) ;  that  there  must  be  some  act  or  conduct  on  the  part  of  the 
vendee,  manifesting  his  intention  to  accept  them  absolutely  and 
unconditionally,  in  full  performance  of  the  contract  of  sale.  {Stone 
V.  Browning^  61  N.  Y.  211 ;  Allard  v.  Greasert^  61  id.  1.) 

The  court  instructed  the  jury  as  follows : 

"  They  say  that  Mr.  Nugent  came  here  because  of  that  understand- 
ing ;  that  he  bought  those  onions  himself  at  $2.60  a  barrel  or  a 
sack,  and  that  he  consigned  them  to  Mr.  Schopp  at  St.  Louis  in 
pursuance  of  that  understanding  or  agreement  with  the  intention  of 
selling  them  to  him  there,  if  upon  inspection  they  should  prove  to 
Mr.  Schopp  to  be  within  the  terms  of  their  verbal  understandings 
in  other  words,  to  be  satisfactory,  to  be  acceptable  to  him  and  to  be 
accepted  by  him  on  inspection.  And  I  say  to  you,  for  the  purposes 
of  this  case,  that  if  that  is  so,  then  the  title  of  the  property  did 
not  pass  at  the  time  the  goods  were  placed  upon  the  cars,  and  as 
between  this  officer  and  the  vendee,  Mr.  Schopp,  Schopp  was  enti- 
tled to  the  opportunity  to  inspect  the  goods  and  accept  them  on 
their  delivery  at  St.  Louis,  and,  therefore,  they  were  not  lawfully 
taken  under  this  warrant  of  attachment." 

It  is  clear  from  the  evidence  that  Schopp  &  Co.  did  not  designate 
the  carrier,  and  that  they  had  the  right  to  inspect  the  goods  before 
acceptance,  so  that  the  title  did  not  pass  to  them  at  the  time  of  the 
transaction  between  Nugent  and  Wiener,  and,  consequently,  that 
Schopp  had  no  leviable  or  attachable  interest  in  the  onions  as  against 
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the  plain tiflE ;  and  as  under  the  charge  of  the  court  the  jury  have 
found  for  the  plaintiff,  we  see  no  reason  to  review  the  verdict. 

We  have  carefully  examined  the  other  exceptions  in  the  case  and 
find  no  reversible  error.     The  judgment  must  be  affirmed. 

All  concurred,  except  Hatch,  J.,  absent. 

Judgment  and  order  affirmed,  with  costs. 


Mary  I.  Young,  as  Administratrix,  etc.,  of  Robert  Toungj 
Deceased,  Appellant,  v.  Nassau  Electric  Railroad  Company, 
Respondent. 

Leave  to  sue  as  a  poor  person  —  petition  estahlishing  a  prima  facie  case  —  effect  of  a 
decision  adverse  to  t?is  plaintiff  in  a  previous  action  for  the  same  cause. 

A  petition,  on  an  application  for  an  order  authorizing  the  petitioner  to  sue  in 
forma  pauperis,  which  alleges  the  facts  upon  which  the  action  is  to  be  based, 
and  the  poverty  of  the  petitioner,  estaX)\[she»&  prima  facie  case  for  the  grant- 
ing of  the  order. 

On  an  application  by  the  defendant,  in  such  an  action,  for  the  vacation  of  such 
an  order,  the  court  may  properly  consider,  as  bearing  upon  the  merits  of  the 
plaintiff's  right  to  sue  in  forma  pauperis,  the  fact  that  in  a  previous  action  for 
the  same  cause  there  have  been  two  trials,  the  first  ending  in  a  disagreement  of 
the  jury,  and  the  second  in  a  dismissal  of  the  complaint  at  the  close  of  the 
plaintiff's  case,  upon  which  a  judgment  was  subsequently  entered  for  costs, 
which  the  plaintiff  has  not  paid. 

Appeal  by  the  plaintiff,  Mary  I.  Young,  as  administratrix,  etc., 
of  Robert  Young,  deceased,  from  an  order  of  tlie  Supreme  Court, 
made  at  the  Kings  County  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  12th  day  of  September,  1898, 
vacating  an  order  permitting  the  plaintiff  to  sue  i7i  forma  pauperis. 

John  A,  Straley^  for  the  appellant. 

Frederick  S.  Martyriy  for  the  respondent. 

Goodrich,  P.  J. : 

The  plaintiff  had  previously  brought  an  action  against  the  defend- 
ant for  the  same  cause  as  is  alleged  in  the  complaint  herein.  There 
had  been  two  trials  of  such  former  action,  the  first  ending  in  a  dis- 
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agreement  of  the  jury,  and  the  second  in  a  dismissal  of  the  com- 
plaint at  the  close  of  tlie  plaintiff's  case,  upon  which  a  judgment  for 
costs  was  subsequently  entered.  The  plaintiff  thereafter  commenced 
the  present  action  and  obtained  an  order  to  sue  as  a  poor  person. 
The  defendant  moved  to  set  aside  such  order,  and  such  motion  was 
granted,  and  from  the  order  entered  thereon  the  plaintiff  appeals. 

The  Code  of  Civil  Procedure  (§§460,  461)  authorizes  an  order  per- 
mitting a  plaintiff  to  sue  as  a  poor  person,  where  the  court  is  satisfied  of 
the  truth  of  the  facts  alleged  in  the  petition,  and  provides  that  when 
such  an  order  is  made  the  plaintiff  sliall  not  be  prevented  from  the 
prosecution  of  the  action  by  reason  of  his  liability  for  tlie  costs  of  a 
former  action.  Here  is  a  plain  requirement  of  the  exercise  of  judicial 
discretion  in  granting  an  order  to  sue  as  a  poor  person,  and  if  the 
court  was  possessed  of  sufficient  facts  to  justify  the  use  of  its  dis- 
cretion, we  may  not  interfere. 

The  petition  upon  which  the  order  to  sue  as  a  poor  person  was 
granted  ex  parte  simply  alleged  the  facts  upon  which  the  action  was  to 
be  based  and  the  poverty  of  the  plaintiff.  This  made  out  a  jpW//ia 
facie  case  which  was  sufficient  to  authorize  the  granting  of  the  order. 
But  it  was  essential  that  the  plaintiff  should  have  a  meritorious  cause 
of  action.  If  she  had  such  cause  of  action,  the  statute  is  explicit 
that  the  fact  that  she  liad  not  paid  the  costs  recovered  against  her 
on  a  previous  suit  shall  not  preclude  lier  from  maintaining  the 
present  action ;  still  the  adverse  result  of  the  previous  action  was 
properly  to  be  considered  on  the  merits  of  her  right  to  sue  as  a  poor 
person.  The  court  was  called  upon  to  exercise  discretion  just  the 
same  as  it  was  called  to  do  upon  the  original  motion,  and  as  such 
discretion  was  exercised  fairly,  we  see  no  reason  for  the  present 
appeal. 

The  order  must  be  affirmed,  with  ten  dollars  costs. 

All  concurred. 

Order  aflSrmed,  with  ten  dollars  costs  and  disbursements. 
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34        128.  James  S.  Sullivan  and  Others,  Respondents,  v.  The  Speing  Gab- 


84        43l| 


DEN  Insurance  Company,  Appellant. 

F^re  insurance  —  a  policy  insuring  the  owner  and  also  e&ntractors  "  as  interest  may 
appear  "  —  complaint  by  the  contractors  which  sets  forth  an  insurable  interest  — 
th^  policy  creates  separate  contracts  —  setting  forth  the  policy  in  the  complaint  -^ 
consideration  for  the  policy  —  tJie  printed  clauses  governed  by  t/ie  written  ones. 

A  complaint  which  alleges  the  issuing  of  a  policy  of  fire  insurance,  whereby  the 
"  defendant  insured  one  Thomas  Behan  as  owner  and  Sullivan  Brothers,  the 
plaintiffs  herein,  as  contractors,  as  interest  may  appear,"  against  loss  by  fire, 
and  that,  at  the  time  of  issuing  said  policy,  and  from  that  time  until  the  loss 
therein  referred  to,  the  plaintiffs  had  an  interest  in  the  said  property  insured  as 
contractors;  that  the  value  of  the  building  and  the  amount  of  the  plaintiffs' 
insurable  interest  therein  at  the  time  of  the  loss  was  greater  than  the  loss 
claimed;  that  all  of  said  loss  fell  upon  the  plaintiffs,  they  being  obliged  to,  and 
having  restored  the  building  to  the  condition  in  which  it  was  immediately  prior 
to  said  loss  without  compensation  therefor,  sufficiently  alleges  that  the  plain- 
tiffs had  an  insurable  interest  in  the  property  insured. 

Under  such  a  complaint  the  plaintiffs  may  properly  offer  evidence  at  the  trial 
that  they  were  contractors  to  erect  the  building;  that  it  was  burned;  that  they 
Were  obliged  to  and  did  restore  it  to  its  previous  condition,  and  that  the  loss 
fell  upon  them. 

In  such  an  action,  the  policy  being  a  contract  for  the  payment  of  money  only,  a 
complaint  which  sets  forth  a  copy  of  the  policy  and  contains  an  allegation  of 
the  amount  due,  together  with  other  allegations  as  to  extrinsic  facts  showing 
the  loss,  is  sufficient  under  section  634  of  the  Code  of  Civil  Procedure. 

Where  the  complaint  alleges,  and  the  policy  states,  that  in  consideration  of  the 
premium  the  defendant  insured  the  plaintiffs  and  the  owner  as  interest  might 
appear,  there  i3  a  sufficient  allegation  of  a  consideration  moving  from  the 
plaintiffs. 

A  condition  of  the  policy  making  it  void  if  the  interest  of  the  insured  is  other 
than  that  of  unconditional  and  sole  ownership,  or  if  the  building  be  on  ground 
not  owned  by  the  insured  in  fee  simple,  is  controlled  by  the  written  portion  of 
the  policy,  which  shows  that  it  was  issued  to  the  plaintiffs  as  contractors  for 
the  erection  of  the  building  insured,  on  property  owned  by  the  other  party 
insured  by  the  policy. 

In  an  action  by  the  contractora  to  recover  upon  the  policy,  an  objection  that  the 
owner  is  not  made  a  party  is  untenable,  as  the  policy  insures  two  parties  "  as 
interest  may  appear,"  thus  creating  several  contracts,  one  with  each  of  the 
insured,  upon  which  each  may  sue  without  joining  the  other.  This  is  especially 
the  fact  where  the  complaint  alleges  that  the  owner  *' makes  no  claim  against 
the  defendant." 

Appeal  by  the  defendant.  The  Spring  Garden  Insurance  Com- 
pany, from  a  final  judgment  of  the  Supreme  Court  in  favor  of  the 
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plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county  of  Rich- 
mond on  the  16th  day  of  May,  1898,  with  notice  of  an  intention  to 
bring  np  for  review  upon  such  appeal  an  interlocutory  judgment  in 
favor  of  the  plaintiffs,  entered  in  said  clerk's  office  on  the  16th  day 
of  April,  1898,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  Kings  County  Special  Term  overruling  the  defendant's 
demurrer  to  the  plaintiff's  complaint,  and  also  an  order  made  at  the 
Kings  County  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Richmond  on  the  12th  day  of  April,  1898,  overruling 
such  demurrer  and  directing  the  entry  of  said  interlocutory  judgment. 
The  action  was  brought  to  recover  upon  a  policy  of  insurance  by 
which  the  defendant  insured  "  Thomas  W.  Behan  as  owner,  and  Sul- 
livan Brothers  as  contractors,  as  interest  may  appear,"  against  loss  or 
damage  by  tire  for  the  term  of  one  year. 

Walte?*  Zarge,  for  the  appellant. 

William  M.  Mullen^  for  the  respondents, 

Goodrich,  P.  J. : 

The  demurrer  is  based  on  the  grounds :  Firsts  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  ;  and, 
second  J  that  there  is  a  defect  of  parties  plaintiff  or  defendant,  in  that 
Thomas  Behan  was  not  made  a  party.  The  specific  ground  of  the 
defendant's  demurrer,  under  the  1st  clause  of  the  demurrer,  is  that 
the  complaint  did  not  allege  that  the  plaintiffs  had  an  insurable 
interest  in  the  premises,  or  that  there  was  any  consideration  for  the 
contract,  and  that  the  complaint  shows  a  breach  of  the  conditions 
precedent,  without  alleging  a  waiver  or  excuse  for  the  breach ;  and 
under  the  2d  clause  of  the  demurrer,  that  Behan  should  have 
been  made  a  party  because  he  appears  to  have  an  interest  in  the 
policy. 

The  complaint  alleges  the  making  and  delivery  l)y  the  defendant, 
on  August  11,  1897,  of  a  policy  of  tire  insurance  for  one  year, 
whereby  the  "  defendant  insured  one  Thomas  Belian  as  owner,  and 
Sullivan  Brothers,  tlie  plaintiffs  herein,  as  contractors,  as  intere^^t 
may  appear  *  *  *  against  all  direct  loss  or  damage  by  tire  or 
App.  Div.— Vol.  XXXIV.         17 
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lightning  *  *  *  on  the  frame  building  and  additions  then  in  the 
course  of  erection.  *  *  *  Builders'  risk  granted  to  complete 
above-described  building.  It  being  agreed  that  the  policy  covers 
lumber  and  material  used  for  above-described  building  contained 
therein,  and  on  the  premises  adjacent  thereto ;"  that  on  August  16, 
1897,  the  building  was  struck  by  lightning,  whereby  the  property 
insured  was  damaged  and  destroyed  to  the  amount  of  $1,552.08, 
and  that,  at  the  time  of  issuing  said  policy,  and  from  thence 
until  the  loss  herein  referred  to,  the  plaintiffs  had  an  interest 
in  the  said  property  insured  as  contractors ;  that  the  value  of  the 
building  and  the  amount  of  the  plaintiffs'  insurable  interest  therein 
at  the  time  of  the  loss  was  greater  than  the  loss  claimed  therein ; 
that  all  of  said  loss  fell  upon  the  plaintiffs,  they  being  obliged  to 
and  having  restored  the  building  to  the  condition  in  which  it  was 
immediately  prior  to  said  loss,  without  compensation  therefor,  and 
that  the  owner  of  said  building  makes  no  claim  against  the  defendant. 

The  complaint  further  alleges  the  delivery  of  proofs  of  loss  and  a 
compliance  with  all  the  terms  and  conditions  of  the  policy. 

The  policy,  by  consent  of  the  parties,  is  printed  in  the  record,  and 
is  to  be  considered  a  part  of  the  complaint. 

The  lirst  objection  of  the  defendant  is  that  the  complaint  does 
not  allege  an  insurable  interest.  We  hold  otherwise.  The  policy 
speaks  of  the  plaintiffs'  interest  as  that  of  a  contractor  on  building 
in  the  course  of  erection,  with  a  builder's  risk  clause.  The  com- 
plaint alleges  that  the  plaintiffs  had  an  interest  as  contractors  in  the 
building ;  that  the  amount  of  the  plaintiffs'  insumble  interest  and 
the  damage  to  the  building  was  greater  than  the  sum  for  which 
judgment  was  demanded,  and  that  the  plaintiffs  were  obliged  to  and 
had  restored  the  damaged  building. 

It  seems  to  be  conceded  by  the  appellant's  counsel  that  if  the 
word  "insurable"  had  been  inserted  before  the  word  "interest"  the 
allegation  would  be  sufficient.  The  case  of  lixise  v.  The  Mutual 
Benefit  Life  Ins,  Co,  (23  N.  Y.  516),  which  he  cites,  was  an  action 
on  a  life  insurance  policy,  where  it  is  elementary  that  an  insurable 
interest  must  be  alleged  and  proved.  On  the  other  hand,  in  Fowler 
v.  The  jVew  York  Lideinnity  Insurance  Co,  (26  N.  Y.  422),  also 
cited  by  the  appellant's  counsel,  a  demurrer  to  a  complaint  was  sus- 
tained on  the  ground  that  "  the  radical  defect  in  the  comj)laint  ig 
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that  it  contains  no  averment  of  interest,  either  in  the  plaintiflE  or  in 
his  assignor,  in  the  subject-matter  of  the  insurance." 

The  only  case  which  I  can  find  which  gives  color  to  the  appellant's 
contention  is  Freeman  v.  The  Fulton  Fire  Ins.  Co.  (38  Barb.  247), 
where  the  court  said  (p.  259)  that  "  under  the  statute  of  betting  and 
gaming  *  *  *  a  policy  of  fire  insurance  is  void,  unless  the  party 
insured  has  at  the  time  an  insurable  interest  in  the  property  insured. 
It  follows  that  a  complaint  in  an  action  on  the  policy  must  contain 
an  averment  of  such  an  interest,  in  order  to  state  a  cause  of  action." 
But  the  plaintiff  in  that  action  was  not  named  in  the  policy,  and  it 
was  necessary  to  connect  him  with  it  by  alleging  an  insurable  inter- 
est. It  may  be  observed,  also,  that  the  opinion  lays  no  stress  upon 
the  use  of  the  word  "  insurable."  In  another  part  it  refers  simply 
to  the  necessity  of  an  allegation  of  interest  in  the  property,  and  does 
not  use  the  word  "  insurable." 

In  Fri7}k  v.  The  Hampden  Ins.  Co.  (1  Abb.  Pr.  [N.  S.]  343), 
Miller,  J.,  in  stating  w^iat  the  Freem^an  case  had  decided,  says  that 
the  complaint  must  allege  an  interest  in  the  thing  insured,  and 
leaves  out  the  word  "  insurable." 

But  we  think  the  allegations  of  the  complaint  are  sufficient  to 
show,  not  only  an  interest,  but  an  insurable  interest,  and  that  under 
them  the  plaintiffs  can  offer  evidence  at  the  trial  that  they  were 
contractors  to  erect  the  building ;  that  it  was  burned ;  that  they 
were  obliged  to,  and  did,  restore  it  to  its  previous  condition,  and 
that  the  loss  fell  upon  them.  This  constitutes  insurable  interest.  It 
may  be  that  the  complaint  might  have  been  the  subject  of  a  motion 
to  make  more  definite  and  certain,  but  that  does  not  affect  the  suffi- 
ciency of  the  complauit  as  it  stands.  The  complaint  also  seems  to 
be  in  accord  with  section  534  of  the  Code  of  Civil  Procedure,  as, 
under  the  agreement  of  the  parties,  the  policy  is  to  be  considered  a 
part  of  the  complaint.  The  policy  is  a  contract  for  the  payment  of 
money  only,  a  copy  of  it  is  set  out,  and  the  complaint  alleges  the 
amount  due.  This,  with  other  allegations  as  to  extrinsic  facts  show- 
ing the  loss,  constitutes  a  proper  setting  out  of  a  cause  of  action 
under  that  section. 

The  next  objection  is  that  the  complaint  does  not  allege  any  con- 
sideration for  the  contract  proceeding  from  the  plaintiffs.  We  think 
otherwise.     The  complaint  alleges,  and  the  policy  states,  that,  in 
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consideration  of  the  premium,  the  defendant  insured  the  plaintiffs 
and  Behan,  as  interest  might  appear.  This  is  a  sufficient  allegation 
of  consideration. 

Tiie  objection  that  the  complaint  shows  a  breach  of  the  condi- 
tions precedent  is  based  upon  a  printed  clause  which  makes  tlie 
policy  void  if  the  interest  of  the  insured  is  other  than  that  of 
unconditional  and  sole  ownership,  or  if  the  building  be  on  ground 
not  owned  by  the  insured  in  fee  simple.  On  elementary  rules  this 
condition  must  be  controlled  by  the  written  portion  of  the  policy, 
which  shows  its  issue  to  the  plaintiffs  as  contractors  for  the  erection 
of  a  building  on  the  property  owned  by  Behan. 

Section  533  of  the  Code  of  Civil  Procedure  provides  that,  in 
pleading  a  condition  precedent,  it  shall  not  be  necessary  to  state  the 
facts  constituting  performance,  but  the  party  may  state,  generally, 
a  performance ;  and  if  the  allegation  is  controverted  he  must,  on 
the  trial,  establish  performance.  The  allegations  of  the  complaint 
in  this  respect  are  in  strict  compliance  with  this  section  of  the 
Code,  and  it  remains  for  the  defendant  to  controvert  them  if  it 
desires  to  raise  an  issue  thereon. 

The  final  objection  is  that  Behan  should  have  been  made  a  party. 
The  policy  insures  two  partiesj  "  as  interest  may  appear."  This 
creates  in  fact  several  contracts,  one  with  each  insured,  upon  which 
either  may  sue  without  joining  the  other.  Some  of  the  cases  cited 
by  the  appellant's  counsel  are  those  where  the  plaintiff  was  not 
named  in  the  policy.  None  of  them  relate  to  a  contract  like  the 
present  one. 

In  addition  to  this,  there  is  an  issuable  allegation  that  Behan 
"  makes  no  claim  against  the  defendant."  *  It  may  be  that  the  use 
of  the  word  "  makes  "  is  not  so  accurate  as  would  have  been  that 
of  some  other  word,  but  it  is  sufficient.  If  this  is  an  untrue  alle- 
gation, and  the  defendant  ought  to  know  whether  any  such  claim 
has  been  made  upon  it,  the  law  affords  the  remedy  of  interpleader. 

We  think  none  of  the  objections  to  the  complaint  are  ground  of 
demurrer,  and  that  the  judgment  should  be  affirmed. 

All  concurred. 

Judgment  alfirmed,  with  costs. 
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Holland  Emsli£  and  Richard  Emslie,  Respondents,  v,  Edward        f  g{  Jgl 
Livingston,  Appellant. 

Building  contract  —  a  written  a^ustfuent  of  differences  betioeen  the  parties  thereto  is 
conclusive  in  the  absence  of  fraud —  what  is  an  unliquidated  claim. 

Where  differences  between  the  parties  to  a  contract  for  the  building  of  a  house 
result  in  an  adjustment  of  accounts,  in  evidence  of  which  the  contractors  exe- 
cute a  writing  stating  an  amount  received  by  them  and  the  balance  due,  namely, 
$4,046.23,  and  adding,  **  leaving  the  utmost  that  we  can  call  upon  you  to  pay 
us  four  thousand  and  forty-six  23-100  dollars,  less  the  value  of"  certain  mate- 
rials on  the  premises,  the  value  of  which  was  to  be  credited  to  the  owner,  and 
concluding  with  the  statement,  "All  extras  have  been  adjusted  between  us, 
and  no  more  will  be  charged  to  j'^ou  unless  you  order  them  in  writing,"  the 
contractors  cannot,  in  an  action  subsequently  brought  by  them  against  the 
owner,  show  that  bills  which  were  rendered  prior  to  the  settlement,  and  were 
partly  for  extra  work  done  by  them,  were  not  included  in  the  orfginal  contract 
and  were  not  adjusted  by  the  compromise  agreement,  there  being  no  proof  of 
fraud  or  misrepresentation  sufficient  to  invalidate  the  compromise  agreement. 

Where  no  fixed  price  is  stated  in  a  contract  for  the  performance  of  work,  but 
there  is  a  limit  beyond  which  the  party  ordering  the  work  cannot,  by  the  terms 
thereof,  be  held  liable,  the  claim  for  work  done  thereunder  falls  within  the 
category  of  an  unliquidated  demand. 

Appeal  by  the  defendanf,  Edward  Livingston,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office 
of  the  clerk  of  the  county  of  Orange  on  the  1st  day  of  April,  1898, 
upon  the  report  of  a  referee. 

Z.  Laflin  Kellogg  [Alfred  C.  Pette  with  him  on  the  orief],  .for 
the  appellant. 

John  Miller^  for  the  respondents. 

Goodrich,  P.  J. : 

The  defendant  was  the  owner  of  certain  premises  at  Highlands, 
in  the  county  of  Putnam.  There  was  on  the  premises  a  house 
partly  built  by  a  contractor  who  had  failed  to  complete  his  contract. 
On  February  29,  1896,  the  defendant  made  a  written  contract  with 
the  plaintiffs,  whereby  they  agreed  to  complete  the  house  according 
to  annexed  plans  and  specifications,  the  work  to  be  completed  on 
May  twenty-fifth.    "  The  work  to  be  done  on  the  basis  of  actual  net 
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cost  for  material  and  labor,  and  ten  per  cent  profit."  The  plaintiffs 
guaranteed  that  the  total  cost  should  not  exceed  $12,596,  including 
the  ten  per  centum  profit.  They  alao  agreed  to  do  what  work  was 
necessary  to  complete  the  stable  in  accordance  with  the  specifications 
and  plans,  "  for  actual  cost  and  ten  per  cent,  as  in  the  case  provided 
for  the  house."  The  first  payment  was  to  be  made  for  work  done  to 
April  first,  as  soon  as  account  and  vouchers  were  examined  and 
approved,  less  ten  per  centum  to  be  retained  till  final  settlement.  A 
second  payment  was  to  be  made  on  May  first,  on  the  same  basis,  and 
the  third  and  final  payment  on  completion  and  acceptance  of  the 
whole  work.  The  plaintiifs  began  their  work,  and  on  March  thirty- 
first  rendered  an  account  amounting  to  $3,398.25,  which  the  defend- 
ant paid.  A  second  account  was  rendered  on  May  first,  amounting 
to  $4,480.05,  from  which  was  deducted  $809.79  for  a  bill  of  J.  L. 
Mott  &  Co^  included  in  the  account,  which  had  been  paid  by  the 
defendant,  and  the  balance  of  $3,670.26  was  paid. 

On  June  first  the  plaintifiPs  rendered  two  other  accounts  for 
$3,263.27  and  $180.92,  and  these  were  included  in  a  subsequent 
account  rendered  on  June  ninth,  amounting  in  all  to  $5,222.63.  The 
defendant  declined  to  pay  the  account  of  $3,263.27,  and  the  plain- 
tiffs stopped  their  work  and  removed  their  materials  from  the  prem- 
ises. Negotiations  between  the  parties  followed  which,  as  the 
defendant  contends,  resulted  in  a  settlement  of  differences,  and  on 
or  about  June  tenth  several  papers  were  executed  in  evidence  of  the 
adjustment.  One  of  them,  signed  by  the  plaintiffs,  stated  that  by 
the  original  contract  they  had  agreed  to  finish  the  house  at  a  sum 
not  exceeding  $12,596,  and  had  received  on  account  $8,459.77,  leav- 
ing a  balance  due  of  $4,046.23,  "  leaving  the  utmost  that  we  can 
call  upon  you  to  pay  us  four  thousand  and  forty-six  23/100  dollars, 
less  the  value  of"  certain  materials  which  were  on  the  premises, 
the  value  of  which  was  to  be  credited  to  the  defendant.  There  was 
also  some  difference  on  account  of  mantels,  which  apparently  was 
afterward  adjusted  between  the  parties  at  $37.90  due  the  plaintiffs. 
The  paper  concludes  with  the  statement,  "  All  exti-as  have  been 
adjusted  between  us,  and  no  more  will  be  charged  to  you  unless  you 
order  them  in  writing." 

The  second  paper  stated  that  when  the  plaintiffs  returned  the 
removed  materials  the  defendant  should  pay  them  $1,000  "  towards 
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the  contract  amount  due  on  the  work  and  material  done  on  and  fur- 
nished for  said  house."     This  payment  was  made  on  June  fifteenth. 

The  third  paper  was  a  bond  of  tlie  plaintifiFs  to  carry  out  the  first 
described  of  the  three  papers. 

A  fourth  paper  was  signed  by  the  plaintiffs  in  which  they  acknowl- 
edged receipt  of  $473.56,  wliich  was  stated  to  be  "  for  the  work 
done  and  material  furnished  at  house  and  stables,"  the  items  being 
given  of  work  to  both  house  and  stable.  This  document  contained 
a  clause  stating  that,  in  consideration  of  one  dollar,  "  we  hereby 
waive  and  relinquish  any  other  claim  we  may  have  for  extra 
work." 

A  fifth  paper  was  signed  b}''  Mr.  Anthony,  the  attorney  of  the 
defendant,  wliich  stated  that  he  had  received  from  the  defendant 
three  checks,  for  $473.56,  $226.16  and  $2,300,  amounting  in  all  to 
$2,999.72,  which  he  was  to  deliver  to  the  plaintiffs  upon  the  return 
of  the  materials  removed  by  them,  and  these  checks  were  delivered 
to  the  plaintiffs  on  June  thirteetith.  This  check  for  $226.16  seems 
to  have  been  intended  as  payment  for  another  bill  which  was  ren- 
dered by  the  plaintiffs  on  June  first  for  work  done  on  the  stable. 
There  is  also  a  receipt  of  the  plaintiffs  for  $1,000  dated  June 
fifteenth. 

Thus  it  appears  that  of  the  amount  of  $4,046.23,  stated  in  the 
plaintiffs'  memorandum  of  June  sixteenth,  there  was  paid  $3,300, 
leaving  due  the  $746.23,  which  was  the  "  utmost "  that  could  be 
claimed  by  the  plaintiffs.  This  was  subject  to  some  further  deduc- 
tions not  necessary  to  be  considered  here. 

During  June  and  July  several  w^ritten  orders  were  given  by  the 
defendant  for  work  on  the  house  and  stable,  to  cost  respectively 
seven  dollars,  one  dollar,  forty-two  dollars  and  seventy  cents,  four 
dollare  and  four  dollars  and  fifty  cents,  amounthig  in  all  to  fifty -nine 
dollars  and  twenty  cents.  All  of  them  were  written  on  one  sheet, 
which  contains  a  statement  signed  by  one  of  the  plaintiffs,  "  I  shall 
hold  my  men  responsible  for  any  work  done  outside  of  that  included 
in  contract  unless  order  is  given  on  this  sheet  and  signed  by  architect." 

The  plaintiffs  subsequently  did  other  work  on  the  premises  and 
claimed  that  they  had  fulfilled  their  contract,  which  the  defendant 
denied,  and  this  action  was  commenced.  The  complaint  set  up  the 
execution  of  the  contract  of  February  twenty-ninth,  of  which  a  copy 
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was  annexed,  alleged  performance  and  the  failure  of  the  defendant 
to  pay  the  moneys  due  thereon ;  that  the  defendant  was  indebted  to 
the  plaintiffs  for  the  work,  labor  and  services,  care  and  diligence  of 
those  plaintiffs  and  their  servants,  and  for  material  in  completing  the 
house  and  stable  of  the  defendant  and  for  extra  work  and  materials 
for  the  doing  of  other  work  and  performing  other  services  and  sup- 
plying other  materials  amounting  to  $17,304.73.  It  also  alleged  a 
further  indebtedness  of  $1,730.42,  being  the  ten  per  centum  named 
in  the  contract.  The  plaintiffs  did  not  allege  any  payments  on 
account,  but  demanded  judgment  for  $7,057.30  and  interest. 

The  answer  denied  that  the  plaintiffs  had  completed  their  contract 
and  set  up  the  transaction  of  June  tenth  as  a  settlement  and  adjust- 
ment of  accounts;  that  of  the  $4,046.23  named  in  the  papers  then 
executed  payments  of  $3,448.87  had  been  made,  and  as  a  counter- 
claim alleged  the  loss  of  the  use  of  the  premises  by  reason  of  the 
failure  of  the  plaintiffs  to  complete,  amounting  to  $1,179.87,  and 
that  by  the  agreements  of  June  tenth  the  total  amount  of  extra  work 
done  or  to  be  done  was  fixed  at  $473.36,  which  was  paid. 

The  issues  were  referred.  The  referee  has  written  no  opinion, 
and  we  are  in  doubt  as  to  the  reasons  for  his  decision.  He  finds, 
however,  the  making  of  the  contract  of  February  twenty-ninth  ;  that 
the  plaintiffs  have  substantially  fulfilled  the  same  except  as  modified 
by  subsequent  agreements  between  the  parties ;  that  the  defendant  is 
indebted  for  work  on  the  house  named  in  the  plans  and  specifica- 
tions, $12,596,  and  "for  work  on  stable  and  extra  work  not  in  the 
contract,"  $4,432.30,  with  ten  per  centum  on  the  same,  $443.23, 
amounting  to  $4,875.53,  these  sums  amounting  to  $17,471.53,  tipon 
which  has  been  paid  $12,890.25,  leaving  due  $4,581.28,  for  which 
sum  with  interest  he  directed  judgment  for  the  plaintiffs.  He 
makes  no  reference  to  the  transactions  of  June  tenth. 

It  is  very  evident  from  the  report  of  the  referee  that  he  has 
entirely  ignored  the  effect  of  the  transactions  of  June  tenth,  which 
seem  to  us  to  form  a  settlement  and  adjustment  of  all  matters 
between  the  parties  up  to  that  date,  and  to  be  the  basis  upon  which 
the  rights  of  the  parties  are  to  be  determined.  There  had  been  a 
disagreement  between  them  as  to  whether  the  original  contract  had 
been  performed  ;  negotiations  ensued  between  the  parties  and  they 
adjusted  their  accounts  up  to  tliat  date  on  a  new  basis.     For  all 
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transactions  prior  to  that  date  the  accounts  between  them  were 
adjusted  and  agreed  upon.  But  the  referee  permitted  evidence  to 
be  introduced  by  the  plaintiflFs  showing  that  in  the  bills  which  were 
rendered  on  March  thirty-iirst,  May  first  and  June  first  and  ninth, 
there  were  abont  a  hundred  items  which  were  partly  for  extra  work 
done  by  the  plaintiffs  and  which  were  not  included  in  their  contract 
and  not  adjusted  by  the  agreements  of  June  tenth.  Of  these  items 
in  reference  to  whicli  evidence  was  admitted,  one  may  be  given  as 
an  example.  In  the  account  of  March  thirty-first  was  an  item, 
"  Labor  at  building  from  Mar.  2  to  April  1,  1896,  $339.60."  The 
evidence  of  the  plaintiffs  was  received  over  the  objection  and  excep- 
tion of  the  defendant,  to  show  that  this  item  inchided  "  $84  of 
extra  work  *  *  *  not  called  for  by  the  specifications.*'  The 
admission  of  such  evidence  constitutes  reversible  error.  Part  of  this 
work  thus  held  to  be  extra  work  was  evidently  work  done  upon  the 
house,  irrespective  of  other  work  done  upon  the  stable.  But  the 
parties  on  June  tenth  agreed  that  the  "  utmost "  amount  due  from 
the  defendant  for  all  such  work  done  upon  the  house  was  $4,046.23. 
This  included  all  bills  which  had  been  rendered  up  to  that  date. 
The  evidence  which  the  referee  thus  admitted  violated  plain  princi- 
ples of  law. 

It  is  well  settled  that  where  a  demand  is  unliquidated  and  where 
there  is  a  bona  fide  disagreement  in  regard  to  a  debtor's  Uability, 
the  law  favors  an  adjustment  of  such  controversies  without  judicial 
intervention.     {Fuller  v.  Kemp,  138  N.  Y.  231.) 

In  Nassoiy  v.  Tovdinaon  (148  N.  Y.  326,  330)  the  court  said : 
"If  the  claim  is  unliquidated,  the  acceptance  of  a  part  and  an 
agreement  to  cancel  the  entire  debt,  furnishes  a  new  consideration 
which  is  found  in  the  compromise.  A  demand  is  not  liquidated  even 
if  it  appears  that  something  is  due,  unless  it  appears  how  much  is 
due,  and  when  it  is  admitted  that  one  of  two  specific  sums  is  due, 
but  there  is  a  genuine  dispute  as  to  which  is  the  proper  amount,  the 
demand  is  regarded  as  unliquidated,  within  the  meaning  of  that 
term  as  applied  to  the  subject  of  accord  and  satisfaction." 

The  record  shows  that  the  case  at  bar  falls  within  the  category  of 
unliquidated  demands.  There  was  no  fixed  price  in  the  contract 
for  the  performance  of  the  work,  but  there  was  a  limit  beyond 
App.  Div.— Vol.  XXXIV.         18 
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which  the  defendant  could  not  be  held  liable.  There  was  a  bona 
fide  dispute  between  the  parties  as  to  the  meaning  of  the  contract 
and  the  amount  due  thereunder,  and  the  parties  met  and  adjusted 
the  amount  due.  The  plaintiffs  executed  agreements  which  stated 
such  amount,  and  they  agreed  that  they  could  not  and  would  net 
demand  any  greater  sum.  The  plaintiffs  cannot  be  permitted,  in 
the  absence  of  fmud  or  misrepresentation,  to  invalidate  this  agree- 
ment of  compromise,  which  seems  to  have  been  executed  after  care- 
ful consideration. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted  before  a  new  referee  to 
be  appointed  at  Special  Term,  costs  to  abide  the  event. 
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Thk  Exempt  Firemen  Association  of  Long  Island  City,  Respond- 
ent, V.  The  Trustees  of  the  Exempt  Firemen's  Benevolent 
Fund  of  Lono  Island  City,  Appellant,  Impleaded  with  Lucien 
Knapp,  Defendant. 


Lo-ng  Island  City  —  chapter  141,  Laws  of  1896,  reUiting  to  the  tax  on  foreign  iiisur- 
ance  compa/ncs,  is  a  "  special  city  law  "  —  it  was  not  legally  pawed. 

Chapter  141  of  the  Laws  of  1896,  providing  that  the  percentage  or  tax  to  be  paid 
by  foreign  fire  insurance  conn  panics  on  insurance  on  property  in  Long  Island 
City  "  shall  be  paid  to  a  corporation  to  be  hereafter  formed,  known  as  '  the 
Trustees  of  the  Exempt  Firemen's  Benevolent  Fund  of  Long  Island  City."' 
comes  within  the  designation  of  a  "special  city  law,"  and  not  having  been 
transmitted  for  acieptance  by  that  city,  under  section  2  of  article  12  of  the 
Constitution  of  the  State  of  New  York,  is  void. 

Appeal  by  the  defendant,  The  Trustees  of  the  Exempt  Firemen's 
Benevolent  Fund  of  Long  Island  City,  from  an  interlocutory  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Queens  on  the  9th  day  of  Jnne, 
1808,  overruling  the  said  defendant's  demurrer  to  the  complaint 
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interposed  on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
titute  a  cause  of  action. 

Charles  A.   Wehher^  for  the  appellant. 

George  A,  Gregg ^  for  the  respondent. 

Goodrich,  P.  J.  : 

The  plaintiff  brings  this  action  contending  that,  by  chapter  370 
of  the  Laws  of  1890,  it  is  entitled  to  the  moneys  collected  by  the 
former  treasurer  of  Long  Island  City,  under  the  provisions  of  chap- 
ter 604  of  the  Laws  of  1886,  amending  chapter  465  of  the  Laws  of 
1875,  from  foreign  insurance  companies  doing  business  in  such  city. 
The  defendant  demurred  to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  court 
overruled  the  demurrer,  and  from  the  interlocutory  judgment 
entered  thereon  the  defendant  corporation  appeals. 

The  appeal  must  turn  upon  the  question  whether  chapter  141  of 
the  Laws  of  1896,  entitled  "An  act  to  provide  for  the  application 
and  distribution  of  receipts  from  premiums  collected,  and  to  be 
collected,  from  foreign  fire  insurance  companies  doing  business  in 
the  State  under  and  pursuant  to  chapter  six  hundred  and  four  of  the 
laws  of  eighteen  hundred  and  eighty-six,  on  insurance  on  property 
in  Long  Island  City,"  was  duly  passed  in  accordance  with  the  pro- 
visions of  article  12,  section  2,  of  the  Constitution. 

This  State,  in  1814,  prohibited  insurance  within  the  State  by  for- 
eign corporations  or  pereons  (Chap.  49,  Laws  of  1814),  and  this  was 
embodied  in  the  first  five  editions  of  the  Revised  Statutes,  the  last 
of  which  was  published  in  1859.  Each  of  these  editions,  however, 
contains  in  the  same  title  a  provision  (seemingly  in  conflict  with 
sucli  prohibition)  which  required  all  such  persons  or  corporations  to 
pay  into  the  State  treasury  a  certain  percentage  of  their  premiums. 

In  1849  the  Legislature  passed  an  act  requiring  the  payment,  to 
the  treasurer  of  the  fire  department  of  the  city  of  New  York,  for 
the  use  and  benefit  of  said  fire  department,  by  every  person  acting 
in  such  city  on  behalf  of  any  individual  or  association  of  individuals 
not  incorporated  by  the  laws  of  this  State,  to  effect  fire  insurance  in 
fluch  city,  of  two  per  centum  upon  all  premiums  for  insurance  in 
such  city.     (Chap.  178,  Laws  of  1849.) 
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In  1875  another  act  was  passed,  providing  for  the  payment  of 
such  sums  to  the  treasurer  of  the  fire  department  of  every  city  or 
incorporated  village  of  the  State  "  for  the  use  and  benefit  of  such 
fire  department."     (Chap.  465,  Laws  of  1875.) 

In  1886  this  act  of  1875  was  further  amended  so  as  to  extend  its 
provisions  to  unincorporated  villages  having  a  fire  department. 
(Chap.  604,  Laws  of  1886.) 

It  will  be  observed  that  all  of  the  foregoing  legislation  provided 
for  the  payment  of  the  tax  to  the  treasurer  of  the  fire  department 
of  the  city  or  village,  or,  if  there  was  no  such  officer,  to  the  treas- 
urer or  financial  officer  of  the  city  or  village,  for  the  use  and  benefit 
of  the  fire  department. 

The  record  does  not  contain  any  statement  as  to  the  time  of  the 
incorporation  of  the  Exempt  Firemen  Association  of  Long  Island 
City,  the  plaintiff  in  this  action,  but  it  must  have  been  previous  to 
1890,  when  an  act  was  parsed  providing  that  such  corporation 
**  shall  be  entitled  to  receive,  and  there  shall  be  paid  to  it,  all  moneys 
now  or  hereafter  collected  from  the  percentage  or  tax  on  the  receipts 
of  foreign  insurance  companies  from  premiums  on  insurance  on 
])roperty  in  Long  Island  City,"  £is  provided  by  the  act  of  1886,  to 
be  applied  by  it  "To  visit  and  provide  for  sick  and  distressed 
members,  to  bury  deceased  members  and  protect  and  provide  for 
the  widows  and  orphans  of  deceased  members  of  said  corporation." 
(Chap.  370,  Laws  of  1890.) 

Under  this  act  the  plaintiff  collected  from  the  treasurer  of  Long 
Island  City  the  moneys  which  had  been  collected  by  him  under  the 
acts  in  question. 

Such  being  the  condition  of  affairs  in  1896,  the  Legislature  passed 
another  act  (Chap.  141,  Laws  of  1896)  which  constitutes  the  subject 
of  the  present  appeal.  This  act  provided  that  the  percentage  or 
taxes  before  mentioned  "  shall  be  paid  to  a  corporation  to  be  here- 
after formed,  known  as  '  the  trustees  of  the  exempt  firemen's  benevo- 
lent fund  of  Long  Island  City.'  Said  corporation  is  to  be  composed 
of  the  president  and  two  vice-presidents  of  the  associations  in  said 
oity  known  as  'the  Exempt  Firemen's  association,'  'the  Veteran 
Fireman's  association'  and  'the  Volunteer  Fireman's  association,' 
together  with  the  city  treasurer  and  receiver  of  taxes  of  said  Long 
Island  City,  and  the  city  treasurer  shall  be  the  treasurer  of  said 


Digitized  by  VjOOQIC 


EXEMPT  FIREMEN  ASSN.  v,  TRUSTEES.        141 


App.  Div.]  Second  Department,  November  Term,  1896. 

corporation.  All  returns  and  undertakings  in  respect  to  the  tax 
created  by  the  provision  of  chapter  six  hundred  and  four  of  the 
laws  of  eighteen  hundred  and  eighty-six,  on  premiums  of  insurance 
on  property  in  said  city  and  required  by  said  act,  shall  be  made  to 
and  tiled  with  the  treasurer  of  said  corporation." 

The  plaintiflE  contends  that  such  act  falls  within  the  designation  of 
a  "special  city  law,"  under  article  12,  section  2,  of  the  Constitution, 
and  that,  the  provisions  of  such  section  not  having  been  complied 
with,  the  act  was  not  validated  as  a  law. 

Section  2,  article  12  of  the  Constitution  classifies  cities  into  three 
classes  according  to  population,  and  provides  as  follows : 

"  Laws  relating  to  the  property,  affairs  or  government  of  cities,  and 
the  several  departments  thereof,  are  divided  into  general  and  special 
city  laws ;  general  city  laws  are  those  which  relate  to  *  *  *  one  or 
more  classes ;  special  city  laws  are  those  which  relate  to  a  single  city, 
or  to  less  than  all  the  cities  of  a  class.  Special  city  laws  shall  not 
be  passed  except  in  conformity  with  the  provisions  of  this  section. 
After  any  bill  for  a  special  city  law,  relating  to  (t  city,  has  been 
passed  by  both  branches  of  the  Legislature,  the  house  in  which  it 
originated  shall  immediately  transmit  a  certified  copy  thereof  to  the 
mayor  of  such  city,  and  witliin  fifteen  days  thereafter  the  mayor 
shall  return  such  bill  to  the  house  from  which  it  was  sent,  or  if  the 
session  of  the  Legislature  at  which  such  bill  was  passed  has  termi- 
nated, to  the  Governor,  with  the  mayor's  certificate  thereon,  stating 
whether  the  city  has  or  has  not  accepted  the  same.  *  *  *  In 
every  special  city  law  which  has  been  accepted  by  the  city  or  cities 
to  which  it  relates,  the  title  shall  be  followed  by  the  words  *  accepted 
by  the  city,'  or  '  cities,'  as  the  case  may  be ;  in  every  such  law  which 
is  passed  witliout  such  acceptance,  by  the  words  '  passed  without  the 
acceptance  of  the  city,'  or  '  cities,'  as  the  case  may  be." 

The  title  of  the  act  in  question  in  the  Session  Laws  is  followed  by 
the  words:  "  Became  a  law  March  27,  1896,  with  the  approval  of 
the  Governor.  Psissed,  a  majority  being  present."  It  does  not 
contain  either  of  the  phrases,  "accepted  by  the  city,"  or  "passed 
without  the  acceptance  of  the  city."  We  must  assume,  therefore, 
tliat  the  act  was  never  transmitted  to  the  mayor  of  Long  Island  City. 

There  can  be  no  question  that  the  legislation  whose  history  has 
been  recited  related  to  the  property  and  affairs  of  Long  Island  City. 
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The  early  acts  directed  the  payment  of  tlie  tax  collected  from  the 
company  into  the  State  treasury.  The  later  acts  directed  the  pay- 
ment to  the  city  treasurer,  and  the  still  later  acts  devote  the  money 
to  the  use  of  a  special  department  of  the  city.  The  final  acts  divert 
the  moneys  from  the  treasury  and  direct  their  payment  by  the  city 
treasurer  to  corporations  organized  for  benevolent  purposes  con- 
nected with  persons  who  have  served  in  the  department.  If  such 
legislation  does  not  relate  to  the  property  and  affairs  of  a  city,  it 
would  be  difficult  to  frame  an  act  which  would  have  that  effect. 

It  is,  however,  only  with  the  act  of  1896  that  we  are  concerned, 
for  the  act  of  1890  was  passed  previously  to  tlie  constitutional  pro- 
vision in  question.  When  the  Constitution  of  1894  went  into  effect 
the  situation  was  this :  The  city  was  authorized  to  collect  the  tax  from 
the  foreign  insurance  companies.  It  had  been  directed  to  pay  the 
money  over  to  the  plaintiff.  Until  such  payment  was  made  the 
money  remained  the  property  of  the  city.  Even  if  this  were  not 
so,  it  was  a  part  of  its  affairs  to  secure  the  proper  appropriation  of 
the  money  according  to  the  terms  of  the  act  of  1890,  for  the  benefit 
of  exempt  firemen  who  had  been  in  its  service. 

A  very  interesting  and  exhaustive  review  of  the  history  of  fire- 
men and  exempt  firemen's  associations  and  the  duties  of  the  pub- 
lic to  them  will  be  found  in  the  opinion  of  Finch,  J.,  in  Trv^te^s 
of  Exempt  Firemen! 8  Fund  v.  Roovie  (93  N.  Y.  313),  where  the 
court  held  that  while  firemen  are  not  civil  or  public  officers,  they 
must  yet  be  regarded  as  the  agents  of  the  municipal  corporation, 
and  that  certain  exemptions  conferred  upon  firemen  by  acts  of  the 
Legislature  "  went  upon  the  principle  that  an  active  and  dangerou* 
service  for  a  term  of  years  was  not  more  than  balanced  by  the 
exemption  for  life  from  lighter  and  less  onerous  duties ;  that  further 
compensation  for  excess  of  public  burdens  faithfully  borne  was  the 
just  due  of  the  firemen,  and  so  set  the  example  of  a  benefit  con- 
tinued because  of  the  service  after  the  service  had  been  ended," 
The  opinion  declares  that  out  of  this  condition  arose  the  association 
of  exempt  firemen  in  the  city  of  New  York.  The  court  referred 
to  and  approved  the  definition  of  the  association  as  "  a  charitable 
department  of  the  city  government,"  which  Mr.  Justice  Ingraham 
had  given  to  it  in  Fire  Department  of  the  City  of  New  York  v. 
Noble  (3  E.  D.  Smith,  440). 
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It  is  clear  from  a  reading  of  this  opinion  that  the  court  considered 
legislation  for  the  benefit  of  exempt  firemen's  associations  of  cities 
as  matter  connected  with  and  relating  to  the  affairs  of  snch  cities. 
This  being  so,  the  Constitution  required  the  transmission  to  the 
mayor  of  Long  Island  City  of  the  act  of  1896 ;  and  as  there  was  no 
snch  action  there  was  no  compliance  with  the  constitutional  provision 
referred  to. 

In  TrusteesY.  Exempt  Firetnen  Association  (22  App.  Div.  564)  the 
constitutionalty  of  tlie  act  in  question  was  assailed  by  the  present  plain- 
tiff, and  this  court  stated  that  it  deemed  it  unnecessary  tc  discuss 
the  questions  thus  raised.  The  decision  was  based  on  other  grounds, 
but  the  court  held  inferentially  that  the  moneys  referred  to  in  the 
act  were  to  be  collected  by  the  city  authorities.  A  motion  was 
made  for  a  reargument,  based  upon  the  ground  "  that  the  decision 
of  the  appeal  herein  is  based  upon  a  misapprehension  of  fact,  to  wit, 
that  the  tax  upon  foreign  insurance  premiums  since  1890  has  been  col- 
lected by  the  city  authorities  of  Long  Island  City  and  then  paid  over 
to  the  defendant,  which  is  not  so,  the  fact  being  that  said  tax  was 
collected  directly  from  tlie  companies  by  the  defendant  and  is  now  so 
collected  by  the  plaintiff,"  but  the  court  denied  the  motion  "  on  the 
ground  that  the  statutes  in  question  plainly  contemplated  the  collec- 
tion of  the  moneys  by  the  city  authorities  in  the  first  instance," 
{Trustees  v.  Exempt  Firemen  Association^  23  App.  Div.  626.) 

It  is  our  opinion  that  the  act  of  1896  in  question  is  within  the  pro- 
visions of  section  2,  article  12  of  the  Constitution,  and  should 
have  been  transmitted  to  the  mayor  of  Long  Island  City ;  and 
as  it  appears  by  the  Session  Laws  that  there  was  no  such  trans- 
mission, and  neither  acceptance  nor  non-acceptance  by  the  city,  we 
hold  that  the  act  was  not  passed  in  accordance  with  the  provisions 
of  section  2  of  article  12  of  the  Constitution,  and  is,  consequently, 
invalid. 

It  follows  that  the  interlocutory  judgment  must  be  affirmed. 

All  concurred. 

Interlocutory  judgment  affirmed,  with  costs. 


Digitized  by  VjOOQIC 


144  FERRIS  V.  FERRIS. 


Second  Department,  November  Term,  1898.  [Vol.  34. 


William  Ferris  and  Mary  A.  Byrne,  as  Administrators,  etc.,  of 
Mary  A.  Ferris,  Deceased,  Appellants  and  Respondents,  v. 
Eugene  Ferris,  Jr.,  Individually  and  as  Executor,  etc.,  of  Eugene 
Ferris,  Deceased,  Respondent  and  Appellant. 

Release  executed  by  a  mother  to  her  son  — what  evidence  mil  rebut  t?ie  presumption  of 

undue  influence. 

The  presumption  adverse  to  the  validity  of  a  release  executed  by  a  mother  to  her 
son,  discharging  him  from  any  obligation  to  her  estate  —  his  relation  to  which 
was  that  of  an  agent,  involving  an  element  of  trust,  and  necessitating  proof 
on  his  part  that  no  undue  influence  was  used  —  is  overcome  by  evidence  estab- 
lishing the  mother's  long  and  happy  home  life  with  the  son  and  his  family  dur- 
ing her  ten  years  of  widowhood,  and  her  strong  and  constantly  growing  affec- 
tion for  him  as  compared  with  her  other  children. 

Cross-appeals  by  the  plaintiffs  and  the  defendant  from  portions 
of  an  interlocutory  judgment  of  the  Supreme  Court,  entered  in  the 
otRce  of  tiie  clerk  of  the  county  of  Kings  on  the  21st  day  of  April, 
1898,  upon  tlie  decision  of  the  court  rendered  after  a  trial  at  the 
Kings  County  Special  Term. 

The  plaintiffs  appeal  from  so  much  of  said  judgment  as  adjudges 
that  they  are  not  entitled  to  any  other  or  further  relief  than  is 
awarded  therein,  and  the  defendant  appeals  from  every  other  part 
of  said  judgment. 

The  action  was  brought  by  the  administrators  of  Mary  A.  Ferris, 
deceased,  against  her  son  Eugene  Ferris,  Jr.,  for  an  accounting.  A 
statement  of  the  facts  of  the  case  as  follows  is  prefixed  to  the  opin- 
ion of  the  court  at  Special  Term  : 

"The  said  Mary  A.  Ferris  died  intestate  in  January,  1897.  Her 
husband,  Eugene  Ferris,  died  iii  April,  1887.  They  resided  in 
Brooklyn.  Five  children,  two  of  them  sons  (the  defendant  being  one 
of  them),  survived  the  said  parents.  A  son  of  a  deceased  son  also 
survived  them.  The  daughters  were  all  married.  One  lived  in 
Washington,  D.  C,  one  in  Atlantic  City,  N.  J.,  and  one  in  Brook- 
lyn. The  sons  were  both  married  and  lived  in  Brooklyn.  The 
defendant  was  thirty-one  years  old  w^hen  the  father  died.  He  w^as 
in  business  with  his  father  as  partner.  He  had  always  lived  with 
his  parents,  and  continued  to  do  so  after  his  marriage,  and  when  his 
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father  died,  he  and  his  wife  and  children  and  his  mother  continued 
as  one  family  in  the  same  house,  which  was  owned  by  the  father. 
The  defendant  has  eiglit  children.  The  father  also  owned  a  summer 
residence,  a  bond  and  mortgage  for  $3,000,  and  a  lot  and  building 
in  New  York  city  worth  about  $100,000,  in  the  store  of  which  he  and 
the  defendant  carried  on  their  said  business.  The  value  of  the  said 
other  real  estate  is  not  given.  By  his  will  the  father  left  all  of  his 
estate  to  his  widow  for  life.  To  the  defendant  he  left  the  said  business 
and  the  use  of  the  said  store,  for  which  he  was  required  to  pay  a 
rent  of  $2,400  a  year  to  the  widow.  Upon  the  death  of  the  widow 
the  entire  estate  was  given  to  the  defendant,  except  a  legacy  of 
$10,000  to  each  of  the  said  daugliters,  of  $5,000  to  the  son  William, 
of  $5,000  to  the  said  grandson,  and  of  $1,000  to  a  niece.  The 
defendant  was  thus  given  more  tlian  half  of  the  estate.  The  widow 
and  the  defendant  were  named  executors,  and  upon  her  death  the 
settlement  of  tlie  estate  was  intrusted  to  him.  Tlie  collection  of 
the  income  during  the  life  estate  was  not  intrusted  to  the  executors 
by  the  will.  The  widow  intrusted  such  collection  and  the  manage- 
ment of  the  estate  to  the  defendant.  He  collected  about  $200  a 
month  of  income,  besides  the  rent  for  the  said  store  due  from  him, 
making  him  chargeable  with  about  $4,800  a  year  during  the  ten 
years  of  the  life  estate.  Of  this  he  gave  the  widow  about  $1,800  a 
year.  He  also  occupied  the  said  two  residences  with  her  without 
paying  anything  therefor.  She  executed  three  general  releases  to 
him  on  account  of  any  obligation  or  indebtedness  by  him  to  her 
growing  out  of  such  relation,  viz.,  one  on  May  6,1891;  one  on 
October  7,  1893,  which  was  confirmed  on  December  7,  1893,  and 
one  on  January  13,  1896,  and  they  are  pleaded  as  defenses.  They 
are  in  terms  for  sums  stated,  and  love  and  affection.  The  defend- 
ant was  very  low  in  sickness,  and  not  expected  to  recover,  when  the 
second  was  executed,  and  it  recites  that  fact.  They  were  prepared 
by  the  defendant's  attorney,  and  he  had  each  executed.  The  mother 
was  on  affectionate  terms  with  the  defendant  and  his  wife  and 
children,  and  the  household  was  happy  and  harmonious.  The  great 
preference  given  to  the  defendant  by  the  father's  will  caused  some 
coldness  toward  him  by  the  other  children,  and  with  the  exception  of 
the  one  daughter  that  lived  in  Brooklyn,  they  seldom  saw  their 
App.  Div.— Vol.  XXXIV.      '  19 
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mother.  They  all  had  free  access  to  her.  She  was  aflfectionate  to 
all  her  children,  and  made  regular  presents  of  money  to  her 
daughters,  and  also  made  a  gift  causa  7nortis  to  one  •f  them  of 
$500  when  ill  a  year  before  she  died.  She  was  eighty-six  years  old 
when  she  died.  She  was  of  a  somewhat  delicate  and  feeble  habit 
•of  body,  but  she  was  an  intelligent  woman,  and  her  intellect  was 
not  impaired." 

The  court  held  that  tlie  releases  mentioned  in  the  above  statement 
of  facts  were  effective  to  discharge  the  defendant  from  liability  up 
to  January  13,  1896,  as  to  all  matters  in  controversy  except  the 
interest  on  the  $3,000  mortgage.  On  this  appeal  the  plaintiffs  con- 
tend that  no  effect  at  all  should  have  been  given  to  the  releases ; 
while  the  defendant  insists  that  they  operated  to  relieve  him  from 
liability  for  the  mortgage  interest  as  well  as  in  respect  to  the  other 
matters  of  his  father's  estate. 

Josiah  T,  Marean^  for  the  plaintiffs. 

Peter  Condon^  for  the  defendant. 

Per  Curiam  : 

The  learned  judge  at  Special  Term  held  in  substance  that  the 
relation  between  the  defendant  and  his  mother  in  reference  to  the 
estate  of  her  deceased  husband  was  an  agency  involving  an  element 
of  trust,  the  bare  proof  of  which  raised  a  presumption  adverse  to 
the  releases,  making  it  incumbent  upon  the  son  to  show  affirma- 
tively, in  the  language  of  Cou)ee  v.  Cornell  (75  N.  Y.  91),  "that 
no  deception  was  practiced,  no  undue  influence  used,  and  that  all 
was  fair."  He  was  of  the  opinion,  however,  that  the  defendant 
had  sustained  the  burden  of  overcoming  this  presumption  by  the 
evidence  which  he  offered  of  his  mother's  long  and  happy  home  life 
with  him  and  his  family  during  her  ten  years  of  widowhood,  and 
lier  strong  and  constantly  growing  affection  for  the  defendant  as 
compared  with  her  other  children,  which  the  learned  judge  deemed 
only  natural  under  the  circumstances  disclosed  by  the  proof.  Coun- 
sel for  the  plaintiffs  concedes  that  great  affection  is  always  a  suffi- 
cient explanation  of  testamentary  dispositions.  If  its  existence  is 
satisfactorily  proved  —  and  we  cannot  say  that  it  was  not  so  proved 
in  this  case  —  we  are  unable  to  see  why  it  may  not  also  suffice  to 
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remove  all  suspicion  of  unfairness  concerning  dealings  inter  vivos 
by  which  property  rights  are  affected. 

In  this  view  there  is  no  ground  for  disturbing  the  judgment  so 
far  as  the  plaintiffs  have  appealed  from  it.  We  think  that  the 
defendant  is  right,  however,  on  his  appeal  in  the  contention  that  the 
releases  should  have  been  adjudged  effective  to  discharge  him  from 
liability  for  interest  on  the  $3,000  mortgage  up  to  the  date  of  the 
latest  release.  The  award  of  costs  against  the  defendant  at  this 
time  must  also  be  stricken  out,  as  the  judgment  is  only  interlocutory, 
and  the  case  is  not  that.provided  for  in  section  3232  of  the  Code  of 
Civil  Procedure. 

All  concurred. 

Interlocutory  judgment  modified  so  as  to  exclude  from  the 
accounting  thereby  directed  the  item  of  interest  on  the  $3,000  mort- 
gage except  for  a  period  subsequent  to  January  13,  1896 ;  also 
further  modified  by  striking  therefrom  the  award  of  costs  to  the 
plaintiffs ;  and  as  thus  modified,  interlocutory  judgment  aflirmed, 
without  costs  of  this  appeal  to  either  party. 


In  the  Matter  of  Jane  A.  Porter,  an  Incompetent  Person.  34        1471 

William  B.  Putney,  as  Committee  of  the  Person  of  Jane  A. ' 

Porter,  an  Incompetent  Person,  Respondent,  v,  Benjamin 
Flagler,  as  Committee  of  the  Estate  of  Jane  A.  Porter,  an 
Incompetent  Person,  and  Others,  Appellants. 

Committee  of  an  incompetent  person  —  residence  of  the  incompetent  within  section 
2323,  Code  of  Civil  Procedure  —  an  order  made  in  the  wrong  district  is  irregular, 
not  void. 

Under  section  2828  of  the  Code  of  Civil  Procedure,  requiring  an  application  for 
the  appointment  of  a  committee  of  an  incompetent  person,  when  made  to  the 
Supreme  Court,  to  be  presented  at  a  Special  Term  thereof,  held  within  the 
judicial  district  where  the  incompetent  resides,  or  to  a  justice  of  the  court 
within  such  district,  the  residence  of  the  incompetent  is  her  legal  residence, 
and  her  temporary  domicile  in  another  county  does  not  operate  to  change  it. 

An  order  of  the  Supreme  Court,  not  made  in  the  proper  judicial  district,  is, 
however,  not  void,  but  only  irregular;  and  on  an  application  of  relatives  of 
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the  incompetent,  to  whom  notice  of  the  proceeding  has  been  given,  under  sec- 
tion 2325  of  the  Code  of  Civil  Procedure,  an  order  will  be  made  that  the  pro- 
ceeding be  relegated  to  the  county  of  her  legal  residence. 

Appeal  by  the  defendants,  Benjamin  Flagler,  as  committee  of  the 
estate  of  Jane  A.  Porter,  an  incompetent  person,  and  others,  relatisres 
of  the  said  Jane  A.  Porter,  from  an  order  of  the  Supreme  Court, 
made  at  the  Kings  County  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  Queens  on  the  4th  day  of  October,  1898, 
appointing  a  committee  of  the  person  of  Jane  A.  Porter,  an  incompe- 
tent person  ;  also  from  an  order  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Queens 
on  the  4th  day  of  October,  1898,  conditionally  continuing  an  injunc- 
tion restraining  the  defendants  from  prosecuting  any  further  pro- 
ceedings in  Niagara  county  for  the  appointment  of  a  committee  of 
her  person  and  estate ;  and  also  from  an  order  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Queens  on  the  4th  day  of  October,  1898,  denying  their 
motion  to  relegate  the  proceedings  to  the  county  of  Niagara. 

Louis  Marshall  [7".  E,  Ellsworth^  John  E,  Pound  and  Z.  A. 
Spalding  with  him  on  the  brief],  for  the  appellants. 

W.  B,  Putney^  for  the  respondent. 

CULLEN,  J.  : 

In  1886,  Miss  Jane  A.  Porter  was,  in  proceedings  instituted  in 
the  county  of  Niagara,  declared  an  incompetent  person,  and  Benja- 
min Flagler,  of  that  county,  was  appointed  committee  of  her  person 
and  estate.  At  this  time.  Miss  Porter  was  a  resident  of  the  county  of 
Niagara,  and  had  resided  in  that  county  from  the  time  of  her  birth. 
The  bulk  of  her  estate  consisted  of  realty  situated  in  that  county. 
Mr.  Flagler  qualified  as  committee,  and  assumed  the*  control  of  the 
person  and  estate  of  Miss  Porter.  In  1897  a  proceeding  was  insti- 
tuted in  Niagara  county  to  supersede  the  commission.  A  reference 
was  had  and  testimony  taken,  with  the  result  that  the  application 
was  denied.  The  immediate  custody  of  Miss  Porter  was,  of  late 
years,  intrusted  by  her  committee  to  Mrs.  O'Connor,  a  cousin  of  the 
incompetent  person,  who  resided  in  Queens  county.  In  March, 
1898,  a  petition  on  behalf  of  Miss  Porter  was  presented  to  the 
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Special  Term  of  this  court,  held  in  the  borough  of  Brooklyn,  pray- 
ing for  the  appointment  of  a  new  committee  of  her  person  in  place 
of  Mr.  Flagler,  and  an  order  was  granted  by  the  Special  Terra 
directing  Mr.  Flagler  to  show  cause  why  the  prayer  of  the  petitioner, 
should  not  be  granted.  Oti  the  return  of  the  order  to  show  cause, 
an  order  was  made  appointing  a  referee  to  take  proof  as  to  a  proper 
person  to  be  appointed  a  committee  of  the  person  in  the  place  of  Mr. 
Flagler,  and  the  referee  was  directed  to  give  notice  of  the  hearings 
to  the  relatives  of  Miss  Porter.  In  pursuance  of  this  order,  the 
referee  took  evidence  and  made  his  report.  An  order  was  then 
made  that  the  parties  show' cause  why  the  report  of  the  referee  should 
not  be  confirmed  and  a  new  committee  of  the  pei-son  appointed. 
This  order  was  returnable  in  Kings  county  and  was  served  on  the 
relatives  of  the  incompetent  person,  a  majority  of  whom  resided  in 
the  county  of  Niagara  or  in  the  eighth  judicial  district.  At  the 
time  appointed  for  the  return  of  this  order  the  committee,  Mr.  Flag- 
ler, and  the  relatives  of  Miss  Porter,  moved,  on  notice,  that  the 
proceeding  be  transferred  to  the  county  of  Niagara.  This  applica- 
tion was  denied.  Tlie  report  of  the  referee  was  confirmed  and  a 
new  committee  of  the  person  appointed.  From  the  two  orders 
made  on  these  applications  appeals  have  been  taken  to  this  branch 
of  the  court. 

During  the  pendency  of  these  proceedings  the  relatives  of  Miss 
Porter  obtained  an  order  from  a  Special  Term  in  the  eighth  judi- 
cial district  restraining  the  further  prosecution  of  the  proceedings. 
This  stay  was  vacated  by  this  division  of  the  court.  {Matter  of 
Porter^  30  App.  Div.  251.)  Subsequently  Mr.  Putney,  who  had 
been  appointed  temporary  committee  of  the  person  of  Miss  Porter, 
brought  an  action  in  the  Supreme  Court  against  the  committee  of 
her  estate  and  her  relatives,  seeking,  among  other  things,  to  enjoin 
the  prosecution  of  any  proceedings  in  Niagara  county.  A  tempo- 
rary injunction  was  granted,  which  was  continued  on  the  return 
day.  The  third  appeal  before  us  is  from  the  order  continuing  the 
injunction. 

The  tii"st  claim  of  the  appellants  is  that  the  proceedings  instituted 
in  Queens  county  are  void,  because  the  incompetent  person  was  not 
a  resident  of  that  county.  We  agree  in  the  proposition  that  the 
legal  residence  of  Miss  Porter  was  in  the  county  of  Niagara,  and 
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that  her  temporary  domicile  in  Queens  county  did  not  operate  to 
change  her  previous  residence.  Section  2323  of  the  Code  of  Civil 
Procedure  prescribes  that  an  application  for  the  appointment  of  a 
committee,  when  made  to  the  Supreme  Court,  must  be  presented  at 
a  Special  Term  within  the  judicial  district  where  the  incompetent 
resides  or  to  a  justice  of  the  court  Avithin  such  district.  We  are  of 
opinion  that  the  rule  prescribed  by  this  section  of  the  Code  equally 
applies  to  subsequent  proceedings  instituted  in  reference  to  the 
person  or  estate,  even  though  these  proceedings  are  to  be  deemed  as 
new,  original  and  independent  proceedings.  Tliis  rule  was  violated 
in  making  the  application  to  a  Special  Term  in  the  county  of  Kings. 
But  it  does  not  follow  that  the  proceedings  are  void.  The  custody 
and  control  of  incompetent  persons  and  their  estates  was  originally 
vested  in  the  Court  of  Chancery,  the  powers  of  which  court  were, 
by  the  Constitution  of  1846,  devolved  on  the  Supreme  Court.  The 
mode  of  its  exercise  is  subject  to  the  statutory  provisions  on  the  sub- 
ject contained  in  the  Code  of  Civil  Procedure.  {Matter  of  Blewitt^ 
131  N.  Y.  541.)  But  there  is  only  one  Supreme  Court,  and  these 
statutory  provisions  as  to  where  or  to  what  terms  of  the  court  appli- 
cation shall  be  made  do  not  limit  the  jurisdiction  of  the  court,  but 
relate  merely  to  practice.  Therefore,  an  order  not  made  in  compli- 
ance with  these,  provisions  is  not  void,  but  only  irregular  or  erro- 
neous. In  People  ex  rel.  Piatt  v.  Rice  (144  N".  Y.  249)  it  was 
sought  to  punish  the  defendants  for  violation  of  an  order  for  a 
mandamus  directed  by  the  Special  Term.  The  defendants  were 
State  officers,  and  by  section  605  of  the  Code  of  Civil  Procedure 
the  order  could  have  been  properly  made  only  by  the  General  Term. 
Though  the  defendants  had  stipulated  to  abide  by  the  decision 
of  the  Court  of  Appeals  in  review  of  the  order,  it  was  alleged  that 
the  order  was  made  without  jurisdiction  in  the  court.  In  answer  to 
this  claim,  it  was  said  by  Judge  Gray  :  "  It  is  true  that  jurisdiction 
cannot  be  conferred  by  consent  of  parties;  but  a  question  relating 
to  the  authority  of  a  branch  of  the  court  to  make  the  particular 
order  may  be  effectually  waived.  The  Supreme  Court  had  juris- 
diction of  the  parties,  although  the  authority  to  order  the  writ  of 
mandamus  may  have  been  vested  in  the  General  Term."  In  City 
of  Brooklyn  v.  The  Mayor  (25  Ilun,  612)  a  statute  directed  that 
the  Supreme  Court  in  the  lirst  judicial  district,  the  Court  of  Com- 
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mon  Pleas  and  the  Superior  Court  of  the  city  of  New  York  should 
have  exclusive  jurisdiction  of  all  actions  and  special  proceedings 
against  the  mayor,  aldermen  and  commonalty  of  that  city.  It  was 
held  that  the  statute  could  not  operate  to  deprive  the  Supreme  Court 
of  jurisdiction,  but  was  good  as  a  statute  relative  to  venue.  In  that 
case  the  defendants  had  previously  interposed  a  demurrer  on  the 
ground  that,  the  action  being  brought  in  Kings  county,  the  court  had 
no  jurisdiction.     This  demurrer  was  overruled. 

But  though  the  proceedings  instituted  in  this  district  were  not 
void,  still,  whenever  the  question  was  raised,  full  effect  should  have 
been  given  to  the  provisions  of  the  Code  prescribing  where  and  how 
applications  in  those  proceedings  should  be  made.  It  is  no  answer 
to  this  to  say  that  the  relatives  of  Miss  Porter,  who  raised  the  objec- 
tion that  the  proceeding  should  be  relegated  to  the  county  of  Niagara, 
were  not  necessary  parties  to  the  proceeding.  Under  tlie  Code 
(§  2325)  in  proceedings  of  this  character,  the  court  may  direct  to 
what  relatives  of  the  incompetent  person  notice  shall  be  given. 
The  court  exercised  tliis  discretion  and  directed  that  the  relatives 
should  receive  notice,  and,  therefore,  be  made  parties  to  the  pro- 
ceeding. We  must  assume  that  the  discretion  was  properly  exer- 
cised and  the  direction  properly  made.  Being  thus  parties  to  the 
proceeding,  the  objectors  have  the  same  rights  as  any  otiier  party. 
Nor  is  it  to  be  said  that  the  question  is  merely  one  of  comity,  a 
comity  not  to  be  indulged  in  at  the  expense  of  the  incompetent  per- 
son. We  think  it  is  much  more  than  a  question  of  comity.  It  is  a 
question  of  the  orderly  administration  of  justice.  At  the  commence- 
nnent  of  these  proceedings  there  was  threatened  a  conflict  of  judicial 
authority,  arising  from  orders  made  in  the  second  judicial  district 
and  others  made  in  the  eighth  judicial  district.  That  there  might 
be  no  such  unseemly  conflict,  we  felt  constrained  to  summarily 
vacate  the  injunction  order  granted  in  the  county  of  Erie.  {Matter 
of  Porter,  sxijpra,)  The  same  reason  that  dictated  our  previous 
action  seems  to  have  equally  required  that  these  proceedings  should 
have  been  remitted  to  the  county  of  Niagara. 

We  think,  therefore,  that  the  order  confirming  the  report  of  the 
referee  and  appointing  a  committee  of  the  person  should  be  reversed, 
and  the  hearing  on  the  application  for  such  an  order  transferred  to 
the  eighth  judicial  district,  except  that  the  direction  in  the  order 
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that  Judge  Reynolds  be  appointed  committee  of  the  person,  and 
that  certain  monthly  payments  be  made  to  him  for  the  support  of 
the  incompetent  person,  be  continued  in  force  until  the  final  order 
of  the  court  in  the  premises ;  the  order  denying  the  motion  of  the 
relatives  to  relegate  the  proceedings  to  the  county  of  Niagara  should 
be  reversed  and  the  application  granted  ;  and  the  order  continuing 
the  injunction  made  in  the  action  should  be  reversed  and  the 
injunction  vacated ;  ten  dollars  costs  on  each  of  these  appeals,  and 
the  disbursements  of  the  appeal,  should  be  allowed  to  the  appel- 
lants, to  be  paid  out  of  the  estate  of  the  incompetent  person. 

All  concurred. 

Order  confirming  report  of  referee  appointing  committee  reversed, 
and  hearing  on  application  for  such  order  transferred  to  the  eighth 
judicial  district,  except  that  the  direction  of  the  order  that  George 
G.  Reynolds  be  appointed  committee  of  the  person,  and  that  certain 
monthly  payments  be  made  to  him  for  the  support  of  the  incompe- 
tent person  be  continued  in  force  until  the  final  order  of  the  court 
in  the  premises ;  order  denying  motion  to  relegate  the  proceedings 
to  the  county  of  Niagara  reversed  and  motion  granted  ;  order  con- 
tinuing the  injunction  reversed  and  injunction  vacated ;  ten  dollars 
costs  on  each  appeal,  and  the  disbursements  of  the  appeal,  allowed 
to  the  appellants,  to  be  paid  out  of  the  estate. 
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James  McKenna,  Respondent,  v.  The  City  of  New  York, 

Appellant 

Greater  Neio  York  charter,  section  1373  —  assistant  clerk  in  the  court  of  a  juttics 
of  the  ])eace  in  the  city  of  Brooklyn  —  toh^ii  his  term  expires  —  not  affected  by  any 
action  of  tfie  board  of  estimate  and  apportionment. 

An  assistant  clerk  in  the  court  of  the  justice  of  the  peace  of  the  first  district  of 
the  city  of  Brooklj^n,  appointed  under  section  14  of  title  21  of  the  charter  of 
the  city  of  Brooklyn  (Chap.  5tl3.  Laws  of  1888),  assuming  that  he  is  continued 
in  office  by  section  1373  of  the  Greater  New  York  charter  (Chap.  878,  Laws  of 
1897),  is  subject  to  the  limitation  contained  in  tliat  section,  that  there  shall  be 
in  each  district  in  the  borough  of  Brooklyn  nn  assistant  clerk,  under  which 
provision  the  justice  may  designate  but  one  assistant  clerk;  and  the  offices  of 
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the  other  assistant  clerks,  of  whom  there  were  four  appointed  under  the  act 

of  1888,  were  abolished  on  the  3l8t  of  January,  1808. 
Semble,   that  no  action  of  the  board  of  estimate  and  apportionment  of  the  city  of 

New  York  could  affect  the  right  of  such  assistant  clerk,  if  entitled  to  the  ofllce, 

to  his  compensation. 
Goodrich,  P.  J.,  dissented. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  2l8t  day  of  July, 
1898,  upon  the  decision  of  tlie  court  rendered  after  a  trial  at  the 
Kings  County  Trial  Term  before  the  court  without  a  jury. 

R,  Percy  Chittenden^  for  the  appellant. 

Albert  A.  Wray^  for  the  respondent. 

CULLEN,  J. : 

The  plaintiff  sues  for  his  salary  as  assistant  clerk  in  the  court  of 
the  justice  of  the  peace  of  the  first  district  of  the  city  of  Brooklyn 
for  the  months  of  January  and  February,  1898.  By  section  14, 
title  21  of  the  charter  of  the  city  of  Brooklyn  (Chap.  583,  Laws  of 
1888),  a  justice  of  tlie  peace  was  empowered  to  appoint  a  clerk  of 
his  court,  and  such  other  clerks  or  assistants  as  the  common  council 
raiglit  authorize,  all  to  serve  during  the  pleasure  of  the  justice. 
Under  authority  of  the  common  council  of  that  city  the  plaintiff 
was,  on  January  1,  1896,  appointed  by  Jacob  Neu,  a  justice  of  the 
peace,  assistant  clerk  of  his  court,  at  a  salary  of  $1,000  a  year,  and 
remained  as  such  until  the  consolidation  of  the  city  with  the  city  of 
New  York.  He  contends  that  by  the  provisions  of  the  Greater 
New  York  charter  (Laws  of  1897,  chap.  378)  he  has  been  continued 
in  office  and  is  entitled  to  his  salary.  The  defendant  answered, 
admitting  the  allegations  of  the  complaint,  and  setting  up  as  a  sepa- 
rate defense  that  the  plaintiff  was  retained  in  office  by  the  justice  in 
violation  of  section  1542  of  the  charter,  which  provides  that  it  shall 
be  the  duty  of  all  heads  of  departments  of  the  city  and  officers 
charged  with  the  duty  of  expending  or  incurring  obligations  to 
regulate  their  expenditures  so  that  the  same  shall  not  in  any  one 
year  exceed  the  appropriation  for  that  purpose  made  by  the  board 
of  estimate  and  apportionment. 

App.  Div.— Vol.  XXXIY.        20 
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Without  question  the  plaintiff,  under  the  terras  of  section  1384, 
was  continued  in  office  until  the  end  of  January.  Whether  he  was 
continued  beyond  that  time  depends  on  the  construction  of  section 
1373.  By  this  section  it  is  provided  that  the  justice  elected  or 
appointed  for  eacli  district  shall  appoint  a  clerk  and  an  assistant 
clerk,  who  shall  receive  in  the  boroughs  of  Manhattan,  Brooklyn  and 
the  Bronx  an  annual  salary  of  $3,000.  Then  follows :  "  The  clerks, 
assistant  clerks,  stenographers,  interpreters  and  attendants  of  the  Dis- 
trict Courts  in  the  city  of  New  York,  and  of  the  Justices'  Courts  of 
first,  second  and  third  districts  of  the  city  of  Brooklyn,  who  shall  be 
in  office  on  the  first  day  of  January,  eighteen  hundred  and  ninety-eight, 
shall  continue  until  the  expiration  of  their  respective  terms,  in  the  like 
capacities  as  officers  of  tlie  said  Municipal  Court."  The  section  then 
authorizes  a  justice  to  appoint  attendants  to  the  court  not  exceeding 
tliree,  a  stenographer,  and  in  eacli  district  of  the  borough  of  Man- 
hattan an  interpreter.  The  salary  and  terms  of  tliese  latter  officers 
are  prescribed,  and  the  justice  is  authorized  to  remove  any  of  them 
after  notice  and  hearing.  It  is  contended  for  the  defendant  that  as 
the  plaintiff  held  his  office  during  tlie  pleasure  of  the  justice,  he  had 
no  official  term,  and  that  his  case,  therefore,  does  not  fall  within  the 
provisions  of  the  section.  Tlie  case  of  People  ex  rel,  Batey  v. 
Tierney  (31  App.  Div.  309)  is  cited  in  support  of  this  claim.  It 
was  there  said,  in  reference  to  this  section,  by  Mr.  Justice  Chase  in 
an  opinion  adopted  by  the  Appellate  Division :  "  This  provision 
does  not  include  the  relator.  The  word  '  term,'  when  used  with 
reference  to  the  tenure  of  office,  ordinarily  refers  to  a  fixed,  definite 
time,  and  does  not  apply  to  appointive  offices  held  at  the  pleasure  of 
the  appointing  power."  This  declaration  was  unnecessary  to  the 
decision  of  tlie  case,  and  we  are  not  prepared  to  express  an  opinion 
upon  the  question  ;  nor  is  it  necessary  to  decide  it  in  the  present 
case.  If  the  plaintiff  was  entitled  by  law  to  hold  his  office  and 
receive  its  compensation,  we  do  not  believe  that  any  action  by  the 
board  of  estimate  and  apportionment  could  affect  his  yight.  But 
in  our  view  it  was  not  the  intention  of  the  section  cited  to  con- 
tinue in  office  all  officers  of  the  Justices'  Courts  in  the  particular  dis- 
tricts named.  It  will  be  observed  that  the  section  provides  a  per- 
manent plan  for  the  administration  of  the  Municipal  Court.  The 
exact  number  of  clerks  to  be  provided  for  a  court  is  prescribed ; 
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a  clerk  and  an  assistant  clerk,  as  are  also  their  salaries.  Then  is 
found  the  direction  for  the  continuance  in  office  of  certain  old 
officers,  and  then  provision  for  the  appointment  of  a  definite 
number  of  attendants,  stenographers,  and,  in  certain  cases,  inter- 
preters. While  the  direction  for  the  continuance  in  oflice  in 
certain  cases  is  interjected  in  the  body  of  the  section,  instead  of 
being  found  at  its  end,  still,  we  think,  it  is  to  be  construed  in  con- 
nection with  the  provisions  made  for  appointments  to  such  courts. 
When  it  is  declared  that  "  the  clerks,  assistant  clerks,"  etc.,  shall  be 
continued  in  office,  there  is  meant  the  clerks,  assistant  clerks,  etc.> 
authorized  by  the  section,  to  wit,  one  clerk,  one  assistant  clerk,  and 
no  more  than  three  court  attendants.  The  Legislature  evidently 
determined  that  this  official  force  was  sufficent  for  the  administra- 
tion of  any  of  the  courts.  No  greater  force  of  clerks  or  attendants 
would  be  requisite  for  the  present  than  for  the  future.  All  these 
officers,  in  the  case  of  Justices'  Courts  of  the  city  of  Brooklyn,  held 
their  offices  only  during  the  pleasure  of  the  appointing  power. 
Being  liable  thus  to  have  their  official  terms  terminated  at  any  time, 
they  had  no  particular  equity  to  be  continued  in  office  after  the 
Legislature  had  concluded  that  their  offices  were  unnecessary.  At 
the  time  of  the  consolidation  there  appear  to  have  been  in  Justice 
Neu's  court,  besides  the  clerk,  four  assistant  clerks,  with  different 
Balanes.  In  our  view  of  the  construction  of  the  statute  only  one  assist- 
ant was  to  be  continued  in  office.  The  justice  could  designate  iliat 
assistant,  but  the  offices  of  the  others  than  the  one  so  designated 
were  abolished  on  the  31st  of  January,  1898.     (§§  1350,  1384.) 

The  judgment  appealed  from  should  be  modified  by  reducing  the 
recovery  to  the  sum  of  eighty-three  dollars  and  thirty- tliree  cents, 
and,  as  modified,  affirmed,  without  costs  of  this  appeal  to  either 
party. 

All  concurred,  except  Gtoodrich,  P.  J.,  who  read  for  affirmance. 

Goodrich,  P.  J.  (dissenting) : 

I  am  not  able  to  agree  with  Mr.  Justice  Cullen  that  the  clause 
of  section  1373,  which  relates  to  the  continuance  in  office  of  the 
clerks  and  assistant  clerks  of  the  Justices'  Courts  in  Brooklyn  wha 
were  in  office  on  January  1,  1898,  does  not  cover  the  office  of  the 
plaintiff. 
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Tiiere  are  three  clauses  of  the  section  which  are  to  be  considered. 
They  read  as  follows,  the  division  being  my  own  : 

I^irst,  "  There  shall  be  in  and  for  each  district  a  clerk  of  said 
court,  and  in  each  district  in  the  boroughs  of  Manhattan,  Brooklyn 
and  of  The  Bronx,  an  assistant  clerk,  who  shall  be  appointed  by  the 
justice  elected  or  appointed  from  said  district,  as  hereinbefore  pro 
vided,  and  shall  hold  office  for  the  term  of  six  years  from  the  date 
of  appointment." 

Second.  "  The  clerks,  assistant  clerks,  stenographers,  interpreters 
and  attendants  of  the  District  Courts  in  the  city  of  New  York  and 
of  the  Justices'  Courts  of  iirst,  second  and  third  districts  of  the  city 
of  Brooklyn,  who  shall  be  in  office  on  the  first  day  of  January, 
eighteen  hundred  and  ninety-eight,  shall  continue  until  the  expira- 
tion of  their  respective  terms  in  the  like  capacities  as  officers  of  the 
said  Municipal  Court." 

Third,  ''  The  said  justices  shall  in  like  manner,  on  or  before  the 
thirtieth  day  of  January,  eighteen  hundred  and  ninety-eight,  also 
appoint  the  officers  necessary  to  attend  the  court  in  each  district,  not 
exceeding  three,  at  an  annual  salary  of  one  thousand  dollars,  and  a 
stenographer  in  and  for  each  district  at  an  annual  salary  of  two 
thousand  dollars,  and  in  and  for  each  district  in  the  borough  of 
Manhattan  an  interpreter  at  an  annual  salary  of  twelve  hundred 
dollars.  Each  of  said  attendants,  stenographers  and  interpreters 
shall  be  appointed  for  two  years  or  to  fill  the  residue  of  an  unex- 
pired term.  The  said  justices  may  remove  any  of  said  attendants, 
stenographers  or  interpreters,  provided  that  before  removal  such 
officers  shall  have  notice  of  the  cause  of  their  proposed  removal 
and  an  opportunity  to  make  an  explanation ;  and  the  reasons  for 
any  removal  shall  be  briefly  entered  on  such  minutes." 

The  section,  as  Mr.  Justice  Cullen  has  said,  "provides  a  perma- 
nent plan  for  the  administration  of  the  Municipal  Court."  The  1st 
clause  provides  generally  for  the  appointment  of  clerks  and  assist- 
ant clerks,  and  the  3d  clause  for  the  appointment  and  removal  of 
other  attendants.  I  think  that  the  1st  clause  relates  both  to  those 
clerks  and  assistant  clerks  who  were  in  office  on  January  31,  1898, 
and  their  successors,  and  to  those  who  should  be  appointed  by  the 
seven  newly-appointed  justices  for  their  respective  districts.  All 
new  appointees  are  to  hold  office  for  a  term  of  six  years,  and  they 
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are  required  to  file  bonds  and  not  to  engage  in  any  other  business. 
The  section  defines  them  as  clerks  and  assistant  clerks  of  the 
Municipal  Courts  and  it  was  intended  that  they  should  ultimately 
constitute  the  working  clerical  force  of  the  court.  But  as  there 
were  already  clerks,  assistant  clerks  and  other  attendants  in  office, 
appointed  by  the  former  justices,  the  Legislature,  by  the  2d  clause, 
evidently  intended  not  to  interfere  with  such  incumbents,  but  to 
retain  them  in  office  until  the  expiration  of  their  terms,  when  their 
successors  are  to  be  appointed  as  provided  in  the  Ist  clause.  They 
are  spoken  of  in  tlie  2d  clause,  not  as  clerks  and  assistant  clerks  of 
the  Municipal  Court,  but  as  clerks  and  assistant  clerks  of  the  Dis- 
trict Courts  of  the  firsts  second  and  third  districts  of  the  city  of 
Brooklyn^  who  shall  be  in  office  on  the  1st  day  of  January,  1898, 
and  declares  that  they  shall  continue  until  the  expiration  of  their 
respective  terms,  in  the  like  capacities  as  officers  of  the  Municipal 
Court.  Here  is  a  distinct  definition  and  differentiation  of  the  two 
classes  of  officers,  the  first  consisting  of  those  persons  who  are  to  he 
appointed  as  clerks  and  assistant  clerks  of  the  Municipal  Court,  and 
the  second  consisting  of  those  persons  who  were  clerks  and  attend- 
ants of  the  old  District  Courts  already  in  office.  The  latter  were  to 
be  transferred  into  the  Municipal  Court  and  retain  their  offices  until 
the  expiration  of  their  terms. 

I  think  it  is  evident  that  the  Legislature  intended  by  the  1st 
clause  to  provide  for  the  appointment  of  the  clerks  and  assistant 
clerks  in  each  district  by  the  justice  elected  or  appointed,  whenever 
there  was  a  vacancy  ;  and  by  the  2d  clause,  in  distinction  from  the 
Ist,  to  recognize  and  continue  in  office  the  existing  incumbents  of 
such  positions  as  were  already  filled.  There  is  no  conflict  or  incon- 
sistency between  the  two  clauses. 

Again,  I  think  the  learned  justice  misconstrues  the  section  when 
he  says  that  it  "  authorizes  a  justice  to  appoint  attendants  to  the 
court,  not  exceeding  three,  a  stenographer,  and  in  each  district  of 
the  borough  of  Manhattan,  an  interpreter."  This  is  required  to  be 
done  by  all  the  justices,  not  by  the  individual  justice  in  each  dis- 
trict. In  the  first-quoted  clause  of  the  section,  relating  to  the 
appointment  of  clerks  or  assistant  clerks,  the  words  used  are,  "  the 
justice  elected  or  appointed  from  said  district,"  and  in  a  clause  not 
quoted,  "each  justice;"  but  in  the  third-quoted  clause,  relating  to 
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the  appointment  and  removal  of  attendants,  Btenographers  and 
interpreters,  the  words  used  are  "  The  said  justices "  shall  appoint 
and  remove.  I  think  this  requires  the  action  of  all  or  a  majority  of 
the  justices,  either  in  their  separate  capacities  or  in  the  board  created 
by  section  1374,  which  provides  that  "  the  justices  of  said  court 
shall  constitute  the  board  of  justices  of  the  Municipal  Court  and 
discharge  the  functions  thereof." 

Some  light  may  be  thrown  upon  the  question  by  reference  to 
other  provisions  of  the  charter.  So  careful  was  the  Legislature  not 
to  disturb  existing  tenures  of  oflSce  that  there  is  a  general  provision 
in  section  1536  that  "  All  the  clerical  and  other  subordinate  forces, 
*  *  *  .notsubjecttoremoval  without  cause,  in  the  public  employ," 
shall  continue  in  office  unless  their  positions  are  vacated  by  the  other 
provisions  of  the  charter,  and  even  then  it  is  declared  that  the  clerks 
and  subordinates  of  departments  that  are  reconstructed  under  the 
same  or  other  names  shall  continue  in  office.  I  do  not  mean  to  inti- 
mate that  the  word  "  department,"  as  used  in  the  charter,  includes 
the  Municipal  Court,  but  I  refer  to  those  provisions  as  indicating  by 
analogy  that  it  was  the  intention  of  the  act  not  to  disturb  existing 
tenures  of  office.  It  is  certain  that  the  words  "  clerical  forces  in  the 
public  employ"  do  include  the  plaintiff. 

Mr.  Justice  Cullen  expresses  no  opinion  as  to  the  time  the  plain- 
tiff's term  of  office  expires,  but  I  think  the  question  has  an  important 
bearing  upon  the  subject.  The  plaintiff  was  appointed  under  section 
14  of  title  21  of  chapter  5S3  of  the  Laws  of  1888,  which  gave  the 
justices  power  "  to  appoint  a  clerk  of  their  respective  courts  ;  also  to 
appoint  such  other  clerks,  assistants,  stenographei*s  as  the  common 
council  may  authorize.  All  such  appointees  to  serve  during  the 
pleasure  of  said  justices,"  and  I  assume  that  authority  for  the  appoint- 
ment of  the  plaintiff  w-as  given  by  the  common  council. 

What  then  is  the  pleasure  of  the  appointing  justice  ?  Not  dis- 
cussing the  question  whether  he  could  irrevocably  appoint  the  plain- 
tiff for  the  definite  term  of  his  own  office  and  thus  defeat  the  exer- 
cise of  his  pleasure  if  occasion  for  removal  should  arise,  he  appointed 
the  plaintiff  to  office  for  some  period.  He  has  continued  to  permit 
him  to  hold  office.  The  plaintiff  was  in  office  on  January  31, 1898. 
The  justice  has,  by  the  pay  roll  contained  in  the  record,  certified  to 
the  comptroller  of  the  city  that  the  plaintiff,  for  the  months  of 
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January  and  February,  was  actually  in  ofBce  as  assistant  clerk  at  the 
salary  of  $1,000  per  annum.  Evidently,  so  far  as  the  pleasure  of 
the  justice  can  continue  the  plaintiflE  in  office,  he  still  remains  undis- 
turbed, and  I  do  not  see  how  he  can  be  declared  out  of  office  until 
he  has  been  removed  by  the  justices  under  the  provisions  of  the  sec^ 
tion  in  question. 

I  think  the  judgment  as  appealed  from  should  be  affirmed. 

Judgment  modified,  without  costs,  in  accordance  with  opinion  of 

CULLEN,  J. 


Andrew  Wissel,  Respondent,  v.  George  Ott,  Appellant. 

Ejectment  —  waiver  by  a  tenant  at  will  of  his  right  to  the  statutoi'y  notice  to  quit  — 
chapter  ^1  of  the  Laioe  of  1895  —  assumption  by  the  co^irt  that  the  plaintiff's 
father  died  subsequent  to  its  parage. 

A  tenant  at  will,  entitled  to  the  statutory  notice  of  thirty  days  to  quit,  waives 
that  right  where,  in  an  action  of  ejectment  against  him,  his  counsel,  a  ques- 
tion having  arisen  as  to  the  legitimacy  of  the  plaintiff,  states  that  the  defend- 
ant disclaims  any  right  to  the  premises  if  the  plaintiff  was  the  heir  of  his 
father. 

Chapter  581  of  the  Laws  of  1895,  by  which  a  child  bom  out  of  wedlock  is  made 
legitimate  by  the  subsequent  marriage  of  its  parents,  is  not  operative  to  divest 
any  title  acquired  prior  to  its  enactment,  but  where,  on  an  appeal  by  a  defend- 
ant from  a  judgment  in  favor  of  a  plaintiff  coming  within  the  provisions  of 
that  act,  the  record  is  silent  on  the  question  as  to  whether  the  plaintiff's  father 
died  prior  to  or  after  the  enactment  of  that  statute,  the  court  will  assume  that 
the  death  occurred  subsequent  to  it  and  sustain  the  plaintiff's  right  as  heir. 

Appeal  by  the  defendant,  George  Ott,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  2d  day  of  May,  1898,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  Kings  County 
Trial  Term  before  the  court  without  a  jury. 

Stephen  B,  Jacobs^  for  the  appellant. 

Thomas  P.  Mulligan^  for  the  respondent. 

Cpllen,  J. : 

This  action  is  in  ejectment  to  recover  premises  of  which  the 
plaintiff's  father  died  seized.     We  are  inclined  to  think  that  the 
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defendant  was  a  tenant  at  will,  entitled  to  the  statutory  thirty  days* 
notice  to  quit,  and  that  the  refusal  of  the  trial  court  to  dismiss  the 
complaint,  made  at  the  close  of  the  plaintiff's  case,  was  erroneous. 
{Lanied  v.  Hudson^  60  N.  Y.  102.)  But  the  appellant  is  precluded 
from  raising  this  objection  by  his  subsequent  action  on  the  trial. 
The  plaintiff  had  put  in  evidence,  as  part  of  his  case,  a  decree  of  the 
surrogate  made  in  proceedings  for  the  probate  of  heirship  establish- 
ing his  right  to  inherit  the  premises  as  sole  heir  of  his  deceased 
father.  The  defendant  proved,  by  a  witness,  that  the  plaintiff's 
parents  were  married  in  this  country  two  years  after  the  birth  of 
the  plaintiff  in  Germany.  The  defendant  thereupon  moved  for 
judgment  on  tlie  ground  that  the  illegitimacy  of  the  plaintiff  pre- 
cluded his  inheritance.  The  record  shows  that  the  counsel  for  the 
defendant  then  stated  that  the  defendant  disclaimed  any  right  to  the 
premises  if  the  plaintiff  was  the  heir.  This  disclaimer  disposed  of 
any  right  the  defendant  might  have  had  to  continue  his  occupation 
till  after  thirty  days'  written  notice  to  quit. 

This  action  was  begun  on  the  27th  of  July,  1897.  There  is  noth- 
ing in  the  case  to  show  when  the  plaintiff's  father  died.  By  chapter 
531  of  the  Laws  of  1895,  the  plaintiff,  if  born  out  of  wedlock,  was 
legitimatized  by  the  subsequent  marriage  of  his  parents.  Of  course 
this  statute  could  not  divest  any  title  that  had  accrued  prior  to  its 
enactment.  As  the  record  is  silent  on  this  subject,  we  must  assume 
that  the  death  of  the  plaintiff's  father  was  subsequent  to  the  statute. 
Further,  apart  from  the  statute,  the  testimony  of  the  witness  for 
the  defendant  and  the  decree  of  the  Surrogate's  Court  raised  a  ques- 
tion of  fact,  on  which  question  the  decision  of  the  trial  court  is 
controlling. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 
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Joseph  F.  Sinnott,  as  Surviving  Partner  of  Moore  &  Sinnott, 
Judgment  Creditor,  Respondent,  v.  First  National  Bank  of 
Hempstead,  Third  Party,  Indebted  to  Henry  Sammis,  Judgment 
Debtor,  Appellant. 

Supplementary  proceedings — order  for  tlie  examination  of  a  third  party —  the  judg- 
ment debtor  may  require  it  to  be  filed,  although  it  criminates  tlie  party  obtaining  it. 

In  proceedings  supplementary  to  execution,  instituted  by  a  judgment  creditor  to 
require  a  third  party  indebted  to  the  judgment  debtor  to  submit  to  an  exami- 
nation, the  debtor  has  an  interest  by  virtue  of  which  he  may  compel  the  judg- 
ment creditor's  attorney  to  file  an  order  which  he  has  procured  for  such 
examination,  although,  the  judgment  having  been  paid,  the  judgment  creditor 
has  obtained  an  order  discontinuing  the  proceeding  against  the  third  person. 
The  fact  that  the  order  or  the  affidavit  on  which  it  was  granted  may  tend  to 
criminate  the  person  who  obtained  it  is  not  a  justification  for  his  failure  to  file 
the  papers. 

Appeal  by  Henry  Saramis,  the  judgment  debtor  in  the  above-enti- 
tled action,  from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  oflSce  of  the  clerk  of  the 
county  of  Queens  on  the  20th  day  of  October,  1898,  denying  his 
motion  to  compel  the  plaintiff  and  his  attorneys  to  file  an  order  which 
the  plaintiff  had  procured  for  the  examination  in  supplementary 
proceedings  of  the  First  National  Bank  of  Hempstead,  a  third  party, 
indebted  to  the  said  Henry  Sammis. 

Pierre  M.  Brown^  for  the  appellant. 

Philo  P.  Safford  [  William  S.  Beers  with  him  on  the  brief],  for 
the  respondent. 

CCLLEN,  J.  : 

The  plaintiff  recovered  a  judgment  against  one  Henry  Sammis 
for  a  sum  of  money.  He  issued  an  execution  to  the  sheriff  of 
Queens  county.  Subsequently  he  instituted  supplementary  proceed- 
ings against  the  First  National  Bank  of  Hempstead,  as  a  third  party, 
indebted  to  the  judgment  debtor.  Prior  to  the  time  of  the  com- 
mencement of  these  proceedings,  the  judgment  debtor  had  paid  the 
sheriff  the  amount  due  on  the  judgment,  though  of  this  fact  the 
plaintiff's  attorney  was  ignorant.  On  discovering  that  the  judgment 
App.  Div.— Vol.  XXXIV.        21 
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was  paid,  lie  obtained  an  order  discontinuing  the  proceeding.  The 
judgment  debtor  moved  that  the  plaintiflCs  attorney  be  directed  to 
file  the  order  for  the  examination  obtained  by  him  in  the  office  of  the 
clerk  of  the  county  of  Queens.  From  an  order  denying  such  motion 
this  appeal  is  taken. 

While  the  constitutionality  of  the  institution  of  supplementary 
proceedings  against  a  third  party,  without  notice  to  the  judgment 
debtor,  has  been  upheld  {Gibson  v.  Ilaggerty^  37  N.  Y.  555),  still 
the  interest  of  the  judgment  debtor  in  a  proceeding  which  takes  his 
property  and  his  right  to  intervene  therein  is  too  plain  to  admit  of 
doubt.  In  fact,  in  the  very  case  cited,  the  doctrine  is  asserted  that 
notice  should  always  be  given  to  the  judgment  debtor  when  practi- 
cable. The  right  of  the  judgment  debtor  to  move  in  the  proceedings 
is,  therefore,  clear.     {Matte?*  of  Gagnon^  32  A  pp.  Div.  22.) 

Supplementary  proceedings  are  made  special  proceedings  by  the 
'Code  of  Civil  Procedure.  (§  2433.)  By  section  825  of  the  Code, 
it  is  provided  that  a  return  or  other  paper  in  a  special  proceeding 
must  be  filed,  and  an  order  thereon  entered  with  the  clerk  of  the 
county  in  which  the  special  proceeding  is  taken,  if  taken  before  a 
•county  officer,  or  with  the  clerk  of  the  county  designated  by  a  jus- 
■tice  of  the  Supreme  Court,  if  the  proceedings  are  before  such  a 
justice.  I  do  not  know  that  the  intention  of  the  section  is  to  render 
compulsory  the  filing  of  all  papers  in  special  proceedings,  for  there 
seems  to  be  no  provision  of  law  equally  general  as  to  the  filing  of 
papers  in  an  action.  It  may  be  that  the  section  was  intended  only 
to  provide  a  place  where  papers,  the  filing  of  which  was  requisite 
or  proper,  should  be  filed.  Still,  even  assuming  that  the  more 
:restricted  construction  of  the  section  is  to  be  adopted,  we  are  of 
•^opinion  that  the  order  for  the  examination  of  the  third  party  should, 
on  the  application  of  the  judgment  debtor,  have  been  filed.  By 
;section  824  of  the  Code,  the  summons  and  pleadings  in  an  action 
'must  be  filed.  The  affidavit  and  order  for  the  examination  of  a 
"third  party  operates  as  the  commencement  of  the  special  proceed- 
ing, and  bears  to  it  a  relation  strictly  similar  to  that  borne  by  a  sum- 
mons and  complaint  to  an  ordinary  action.  The  same  rule  should 
apply  to  both,  and  as  one  is  in  express  terms  required  to  be  filed,  the 
other  should  be  so  required  also.  It  has  been  expressly  held  that 
where  an  examination  has  been  had  under  buch  an  order,  the  order 
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and  examination  must  be  filed  with  the  county  clerk.  {Fiske  v. 
Twigg,  5  Ci\r.  Proc.  Rep.  41 ;  Renner  v.  Meyer,  22  Abb.  N.  C.  438.) 
In  Savage  v.  Relyea  (3  How.  Pr.  276)  it  was  held  the  duty  of  the 
respective  attorneys  to  file  the  papers  used  by  them  on  a  motion, 
even  when  made  before  a  justice  out  of  court.  By  rule  2  of  the 
General  Rules  of  Practice  it  is  directed  that  where  no  provision  is 
made  by  the  Code,  papers  in  the  Supreme  Court  shall  be  filed  in 
the  oflSce  of  the  clerk  of  the  county  specified  in  the  complaint  as 
the  place  of  trial.  Section  1304  of  the  Code  of  Civil  Procedure 
authorizes  the  court,  when  an  appeal  is  taken  from  an  order  made 
by  a  judge  out  of  court,  to  compel  the  filing  of  the  papers  upon 
which  the  order  is  founded,  and  speaks  of  the  failure  so  to  do  as  an 
omission.  While  it  is  true  that  there  are  many  papers  in  an  action, 
and  a  certain  class  of  orders,  such  as  orders  to  show  cause,  that  are 
usually  not  filed,  still  we  think  it  is  the  right  of  any  party  to  a  Hti- 
getion  to  have  orders  or  affidavits  which  have  been  the  subject  of 
action  against  his  person  or  property  filed  in  the  records  of  the 
court,  80  that  if  he  has  been  aggrieved  thereby  he  may  take  the 
proper  remedy,  and  the  proof  of  his  grievance  be  preserved.  The 
fact  that  the  order  or  the  affidavit  on  which  it  was  granted  may 
tend  to  criminate  the  party  who  obtained  it,  is  not  sufficient  reason 
for  his  refusal  to  file  the  papers.     {Anonymous^  5  Cow.  13.) 

The  order  appealed  from  should  be  reversed  and  motion  granted, 
with  ten  dollars  costs  and  disbursements  to  appellant. 

All  concurred. 

WlLLARD   BaRTLETT,  J.  I 

I  concur ;  but  I  think  that  section  825  of  the  Code  is  mandatory 
to  the  effect  that  all  papers  in  special  proceedings  shall  be  filed. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted. 
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The  Fulton  Grain  and  Milling  Company,  Limited,  Respondent, 
V.  John  Anglim,  Appellant. 

Contract  of  sale — violation  of  an  agreement  that  the  vendee  toas  to  sell  the  merchan- 
dise  to  a  third  party  —  a  gvaranto?'  is  not  therdty  discharged  —  application  of  pay- 
ments — proof  required  of  the  surety. 

A  surety,  who  has  guaranteed  the  payment  for  oats  sold  under  an  agreement  by 
the  vendee  that  they  were  for  the  use  of,  and  to  be  sold  only  to,  the  Brooklyn 
fire  department,  and  that  all  moneys  received  from  such  department  were  to  be 
applied  in  payment  thereof,  is  not  relieved  from  his  obligation  because  the 
vendee  diverted  a  part  of  the  oats  to  other  purposes  and  did  not  deliver  them 
to  the  fire  department  as  provided  for  in  the  contract  of  sale. 

Where  it  appears  that  the  vendee  made  other  purchases  from  and  had  another 
account  with  the  vendor,  and  that  he,  during  the  same  period,  also  furnished 
other  goods  to  the  fire  department,  the  burden  rests  on  the  surety  to  show  that 
drafts  of  that  department,  which  the  vendee  either  directly  or  indirectly 
received,  were  given  by  it  on  account  of  goods  sold  under  the  particular  con- 
tract, for  the  performance  of  which  he  was  surety. 

Appeal  by  the  defendant,  John  Anglitn,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflBce  of  tlie 
clerk  of  the  county  of  Kings  on  the  26th  day  of  April,  1898,  upon 
the  verdict  of  a  jury  rendered  by  direction  of  the  court,  and  also 
from  an  order  entered  in  said  clerk's  oflSce  on  the  29th  day  of  April, 
1898,  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

George  W.  SickelSy  for  the  appellant. 

Paul  Eugene  Jones^  for  the  respondent. 

Cdllen,  J. : 

This  action  is  brought  upon  a  guaranty  of  payment,  executed  by 
the  defendant  to  the  plaintiff,  upon  an  executory  agreement  for  the 
sale  by  the  plaintiff  to  the  firm  of  Anglim  Brothers  of  25,000 
bushels  of  oats.  The  agreement  provided  that  the  oats  were  for 
the  use  of  and  to  be  sold  only  to  the  Brooklyn  fire  department. 
Anglim  Brothers  agreed  to  pay  for  the  oats  monthly,  as  delivered, 
and  to  apply  all  moneys  received  from  the  Brooklyn  fire  department 
to  such  payment,  and  that  at  any  time,  on  demand,  they  would 
execute  to  the  plaintiff  assignments  for  any  claim  they  might  have 
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against  the  fire  department  for  the  oats  so  sold.  Two  defenses 
were  pleaded :  Firstj  that  a  part  of  the  oats  were  not  furnished  to 
the  Brooklyn  fire  department;  second^  that  the  plaintiff  had  been 
paid  in  full  from  drafts  of  the  fire  department  in  favor  of  Anglim 
Brothers.  At  the  conclusion  of  the  evidence  the  court  directed  a 
verdict  for  the  plaintiff. 

While  Anglim  Brothers  agreed  that  the  oats  sold  under  this  con- 
tract should  be  sold  only  to  the  Brooklyn  tire  department,  this  did 
not  create  any  duty  on  the  part  of  the  plaintiff  to  see  that  the  oats 
were  so  used  by  that  firm.  The  contract  contemplated  a  delivery  to 
the  firm,  and  at  such  time  the  title  to  the  oats  would  pass  to  the 
firm  and  the  property  be  beyond  the  control  of  tlie  plaintiff.  If 
Anglim  Brothers  diverted  the  oats  to  otlier  purposes  than  that  pro- 
vided for  in  the  agreement,  it  was  a  breach  of  the  contract  on  their 
part  which  neither  relieved  them  nor  the  defendant  from  liability. 

As  to  the  defense  of  payment,  it  appears  that  Anglim  Brothers 
turned  over  to  the  plaintiff  a  number  of  drafts  of  the  fire  depart- 
ment in  favor  of  the  firm,  which,  in  amount,  exceeded  the  debt  due 
from  that  firm  to  the  plaintiff.  Bnt  it  also  appears  that,  during  the 
running  of  the  contract  in  suit,  Anglim  Brothers  made  other  pur- 
chases from  and  had  another  account  with  the  plaintiff,  and  also, 
during  the  same  period,  the  firm  furnished  other  goods  to  the  fire 
department.  It  is  clear  that  the  plaintiff  and  the  firm  of  Anglim 
Brothers  could  not  appropriate  any  moneys  received  from  the  fire 
department,  and  which,  under  the  contract,  were  properly  appli- 
cable to  the  payment  of  this  claim,  to  other  accounts  and  thus  preju- 
dice the  defendant.  {Orleans  Countxj  Nat  Bank  v.  Moore^  112 
N.  Y.  543 ;  Farrington  v.  Frankfort  Bank,  31  Barb.  183 ;  Brideiv- 
iecker  v.  Lowell^  32  id.  9.)  But  as  we  construe  the  contract  between 
the  parties,  the  only  payments  by  the  fire  department  which  were  to 
be  appropriated  to  this  debt  were  payments  on  account  of  the  goods 
sold  under  the  contract,  not  payments  on  account  of  other  goods 
sold  the  department  by  Anglim  Brothers.  The  burden  rested  on 
the  defendant  to  show  that  the  drafts  of  the  fire  department  which 
the  plaintiff  either  directly  or  indirectly  received  were  on  account 
of  the  goods  sold  under  the  contract.  The  draft  of  $1,444.40  was 
to  the  extent  of  only  $547.58  for  oats  sold  the  department.  In  no 
event,  therefore,  was  the  defendant  entitled  to  credit  for  more  than 
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this  sum,  but  even  as  to  this  amount  it  does  not  clearly  appear  that 
these  oats  were  part  of  the  contract  lot.  However,  it  is  unnecessary 
to  discuss  this  question  further,  as  the  judgment  must  be  reversed 
for  error  regarding  another  item.  Tlie  case  seems  to  have  been  tried 
hurriedly,  and  the  facts  as  to  this  draft  or  the  goods  for  which  it  waa 
paid  may  more  clearly  appear  on  another  trial. 

For  the  defendant  a  former  bookkeeper  of  the  firm  of  Anglim 
Brothers  testified  to  a  payment  by  check  of  the  sum  of  $1,000  on 
account  of  this  contract,  for  which  Anglim  Brothers  were  not 
credited.  In  answer  to  this  one  of  the  firm  and  the  plaintiff's  agent 
testified  that  the  payment  was  not  made  on  account  of  this  claim, 
but  on  account  of  ar\other  claim  against  the  firm.  The  testimony 
as  to  the  details  of  this  payment  is  extremely  meagre.  It  was  made 
by  the  check  of  the  firm,  but  there  is  not  a  word  in  the-  evidence  aa 
to  who  delivered  the  check  on  the  part  of  the  firm,  or  as  to  what 
was  the  conversation  or  transaction  at  the  time  of  the  delivery.  The 
testimony  is  simply  a  bald  statement  on  the  part  of  one  witness  that 
the  payment  was  made  on  the  account  in  suit,  and  by  two  other 
witnesses  that  it  was  made  on  another  account.  It  is  urged  by  the 
respondent  that  the  bookkeeper  took  no  personal  part  in  the  trans- 
action, and  that  his  evidence  is  either  hearsay  or  merely  a  conclu- 
sion. But  nothing  of  the  kind  appears  in  this  meagre  record,  and 
no  objection  was  made  to  the  bookkeeper's  testimony.  As  the 
record  stands  before  us,  there  was  a  plain  dispute  of  fact  as  to 
this  payment,  which  should  have  been  submitted  to  the  jury  for 
determination.    .    , 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costa 
to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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The  People  of  the  State  of  New  York  ex  rel.  Louis  Beck, 
Respondent,  v.  Bird  S.  Coleb,  Comptroller  of  the  City  of  New 
York,  and  Walter  H.  Holt,  Auditor  of  Accounts  Detailed  to 
the  Borough  Hall  in  the  Borough  of  Richmond,  Appellants. 

Jfandamvs — issued  to  campel  a  ministerial  officer  to  pay  wliere  tlie  Hglit  is  clear, 
although  tJiere  exists  a  remedy  at  law  —  prima  facie  case —  toJiat  averments  in  an 
answer  are  imuffldent — supervisory  power  of  tlie  comptroller  of  New  York. 

The  nile  that  a  mandamus  will  not  be  granted  where  the  party  has  a  remedy  by- 
action  is  one  addressed  to  the  sound  discretion  of  the  court  and  is  not  of  uni- 
versal application;  and  where  the  right  of  a  party 'to  payment  is  clear  and 
there  are  funds  on  hand  applicable  to  such  payment,  the  court  may  and  will, 
in  the  exercise  of  a  sound  discretion,  compel  by  mandamus  a  ministerial 
municipal  officer  to  audit  and  pay  the  claim,  although,  if  the  city  itself  repu- 
diated or  denied  the  existence  of  the  obligation,  the  rule  would  be  different. 

Where,  on  an  application  by  a  contractor  for  a  mandamus  to  compel  the  pay- 
ment of  an  amount  due  him  under  a  contract  for  the  erection  of  a  schoolhouse 
within  the  limits  of  Greater  New  York,  it  appears  that  money  for  the  con- 
struction of  the  schoolhouse  was  raised  by  the  issue  of  bonds  of  the  school 
district,  and  that  the  proceeds  were  paid  to  the  comptroller  before  the  time  of 
the  appUcation,  the  relator  has  made  out  a  prima  facie  case. 

While  the  rule  is  strict  that  all  facts  averred  in  answer  to  an  application  for  a 
peremptory  writ,  whether  of  an  affirmative  character  or  merely  denials,  must 
be  taken  as  true,  the  rule  is  equally  strict  th'..,t  affirmations  which  are  only  con- 
clusions of  law  or  fact,  or  are  indefluite  or  general  statements,  are  of  no  avail 
and  worthless;  and  a  denial  in  gross,  without  stating  facts,  is  a  mere  conclusion. 

The  comptroller  of  the  city  of  New  York,  in  the  absence  of  fraud  or  illegality^ 
has  no  general  supervision  over  the  conduct  of  other  officers  or  departments  of 
the  city. 

Appeal  by  the  defendants,  Bird  S.  Coler,  comptroller  of  the 
city  of  New  York,  and  another,  from  an  order  of  the  Supreme 
Court,  made  at  the  Kings  County  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Richmond  on  the  Ist  day  of 
June,  1898,  granting  the  plaintiffs  motion  for  a  peremptory  writ  of 
mandamus  directed  to  the  defendants,  commanding  them  to  examine 
the  relator's  claim  and  to  audit  and  allow  on  said  claim  eighty-five 
per  cent  of  the  value  of  the  work  performed  and  materials  furnished 
by  the  relator,  not  exceeding  the  sum  of  $750,  as  certified  to  the 
fiaid  defendants  by  the  engineer  and  architect. 
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Ahnet  F.  Jenka  [7?.  Percy  Chittenden  with  him  on  the  brief], 
for  the  appellants. 

George  J,  Greenfield^  for  the  respondent. 

CULLEN,  J. : 

On  December  10,  1897,  at  a  meeting  of  the  inhabitants  of  school 
district  No.  1  of  the  towns  of  Castleton  and  Middletown,  Richmond 
county,  a  resolution  was  passed  authorizing  the  trustees  of  the  school 
district  to  purchase  a  new  site  and  build  a  new  schoolhouse  thereon, 
and  for  that  purpose  to  raise  the  sum  of  $80,000  by  tax  upon  the 
district.  Thereafter  the  trustees  of  the  school  district  entered  into 
a  contract  with  the  relator  for  the  construction  of  the  school  build- 
ing for  the  sum  of  $79,500,  payments  to  be  made  as  the  work  pro- 
gressed, on  the  certificate  of  the  engineer  and  the  architect  in  charge 
of  the  construction  of  the  building.  The  relator  commenced  the 
prosecution  of  the  work,  and  in  February,  1898,  received  a  certifi- 
cate from  the  engineer  and  the  architect  that  he  was  entitled  to  a 
payment  of  at  least  the  sum  of  $750.  This  certificate  was  presented 
to  the  comptroller  for  payment,  and  to  the  auditor  of  the  borough 
for  audit.  The  comptroller  refused  payment,  and  the  auditor 
declined  to  act  on  the  claim.  Thereupon  the  relator  applied  to  the 
Special  Terra  for  a  writ  of  mandamus  to  the  auditor  and  comptroller 
to  ascertain  and  certify  the  value  of  the  work  performed  and  mate- 
rials furnished  by  the  relator  under  his  contract,  and  to  audit  and 
allow  such  value  as  ascertained,  not  exceeding  the  amount  certified 
by  the  engineer  and  tlie  architect.  From  an  order  granting  the 
writ  of  mandamus  as  prayed  for,  this  appeal  is  taken. 

The  first  claim  of  the  appellants  is  that  the  relator's  remedy  is  by 
action  and  not  by  mandamus.  The  rule  that  a  mandamus  will  not 
be  granted  where  the  party  has  a  remedy  by  action  is  one  addressed 
to  the  sound  discretion  of  the  court,  and  is  not  of  universal  appli- 
cation. Thus  in  Matter  of  Freel  (148  N.  Y.  165).  the  comptroller 
of  the  city  of  Brooklyn  was  required  by  a  writ  of  peremptory 
mandamus  to  approve  the  relator's  claim  for  work  and  material 
furnished  under  a  contract  with  the  city  for  the  construction  of  a 
reservoir,  and  to  make  and  sign  a  warrant  for  its  payment.  There 
was  no  question  in  that  case  but  that  the  relator  might  have  sued 
the  city  for  the  claim  in  an  action  at  law.     In  People  ex  rel.  Kings 
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Co,  Gas  Co.  V.  Schieren  (89  Hiin,  220)  a  writ  of  mandamus  was 
issued  against  the  comptroller  and  auditor  to  examine  the  relator's 
claim  for  gas  furnished  under  a  contract  with  the  city,  and  to  certify 
the  value  thereof.  Undoubtedly,  also,  in  this  case  an  action  on  the 
claim  would  lie.  We  are  of  opinion  that,  where  the  right  of  a  party 
to  payment  from  the  city  is  clear,  and  there  are  funds  on  hand 
applicable  to  such  payment,  the  court  may  and  will,  in  the  exercise 
of  a  sound  discretion,  compel  by  mandamus  a  ministerial  officer  to 
audit  and  pay  the  claim;  though  if  the  city  itself  repudiated  or 
denied  the  existence  of  the  obligation,  the  rule  would  be  different. 
In  the  present  case  money  for  the  construction  of  the  schoolhouse 
was  raised  by  the  issue  of  bonds  of  the  school  district,  and  the  pro- 
ceeds were  paid  to  the  comptroller  before  the  time  of  the  relator's 
application.  The  relator,  therefore,  made  out  a  prima  facie  case 
and  was  entitled  to  the  writ,  unless  the  affidavits  on  behalf  of  the 
comptroller  and  auditor  showed  sufficient  cause  to  the  contrary. 

The  affidavit  of  Mr.  Coler  states  that  he  has  examined  the  min- 
utes of  the  meeting  of  the  board  of  school  trustees,  and  that  from 
those  minutes  it  appears  that  $5,500  was  paid  for  the  new  site,  a 
plot  of  about  two  acres,  while  the  assessed  value  of  the  land  was 
only  $250  an  acre ;  that  a  resolution  was  passed  that  the  new  school- 
house  should  be  built  on  the  old  site,  and  that  the  resolution  author- 
izing the  expenditure  for  the  new  schoolhouse  was  void,  because  it 
was  passed  by  the  votes  of  persons  who  were  not  qualified  by  law 
to  vote  on  the  question ;  that  the  plans  of  the  schoolhouse  are 
unnecessarily  elaborate  and  ornate,  and  not  adapted  to  practical  pur- 
poses, and  that  the  sum  bid  for  the  work  is  excessive.  The  rule 
undoubtedly  is  that  when  a  party  moves  for  a  peremptory  man- 
damus in  the  first  instance,  all  allegations  of  fact  in  the  opposing 
papers  sufficiently  made  must  be  assumed  as  true.  But  in  this  case, 
by  the  stipulation  of  the  parties,  a  certified  copy  of  the  minutes  of 
the  meetings  of  the  school  district  was  presented  to  the  Special 
Term,  and  is  before  us  on  this  appeal.  The  affiant  Coler  had  no 
personal  knowledge  of  the  action  of  the  meetings  of  the  voters  of 
the  school  district,  or  of  the  trustees,  but  his  statements  are  based 
solely  on  an  inspection  of  the  records  of  those  meetings.  There- 
fore, where  the  records  are  in  conflict  with  the  affidavit,  the  former 
App.  Div.— Vol.  XXXIV.         22 
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must  be  accepted  as  true,  and  the  latter  considered  insufficient  ta 
raise  any  issue  of  fact.  The  record  shows  that  the  resolution  to 
build  the  new  schoolhouse  on  the  old  site  was  not  carried,  but  lost. 
The  allegation  in  the  affidavit  of  the  comptroller  that  the  resolution 
to  erect  a  new  schoolhouse  was  passed  by  the  votes  of  persons  not 
qualified  is  a  mere  statement  of  a  conclusion  of  law  and  insufficient. 
The  record  of  the  meetings  of  the  voters  of  the  school  district  gives 
the  name  of  every  person  voting  for  or  against  the  resolution,  and 
shows  that  the  resolution  was  carried  by  a  majority  vote.  The  affi- 
davits in  opposition  to  the  relator's  application  do  not  name  a  single 
voter  who  it  is  claimed  was  not  qualified  to  vote,  nor  do  they  state 
for  what  reasons  any  voter  was  so  disqualified.  For  aught  that 
appears  in  these  affidavits,  there  may  be  no  dispute  whatever  as  to 
the  facts  relative  to  the  qualification  of  these  voters,  and  the  state- 
ment in  the  affidavit  that  voters  were  disqualified  may  be  based 
solely  on  the  affiant's  interpretation  of  the  law  on  the  subject ;  an 
interpretation  wliicli  it  is  impossible  for  the  court  to  say  was  either 
correct  or  erroneous,  as  it  is  not  stated  what  that  interpretation  was. 
While  the  rule  is  strict  that  all  facts  averred  in  answer  to  an  applica- 
tion for  a  peremptory  writ,  whether  of  an  affirmative  character  or 
merely  denials,  must  be  taken  as  true,  the  rule  is  equally  strict  that 
"  Affirmations  which  are  only  conclusions  of  law  or  fact,  or  are 
indefinite  or  general  statements,  are  of  no  avail  and  worthless,"  and 
*'A  denial  in  gross  without  stating  facts  is  a  mere  conclusion.'* 
{Matter  of  Freel,  73  N.  Y.  St.  Kepr.  331 ;  Matter  of  Guess,  16 
Misc.  Rep.  306.)  Nor  are  the  allegations  of  the  extravagance  of 
the  proposed  improvenient  and  its  lack  of  utility,  sufficient  to  defeat 
the  relator's  -claim.  No  allegation  whatever  of  fraud  is  made.  It 
may  be  that  the  site  selected  for  the  new  schoolhouse  is  ill  chosen 
and  that  the  plans  for  the  building  are  ill  advised  ;  but  those  were 
matters  for  the  voters  of  the  school  district  to  pass  upon,  and  their 
action,  taken  in  good  faith  and  under  authority  of  law,  is  not  subject 
to  review  by  the  comptroller  of  the  city.  The  opposing  affidavits, 
therefore,  stated  no  fact  sufficient  to  defeat  the  relator's  claim,  and 
his  right  was  clear. 

The  case  is  to  be  distinguished  from  that  of  People  ex  rel,  Pav^ 
mg  Co.  V.  Mooney  (4  App.  Div.  557).  There  it  was  sought  by 
writ^of  mandamus  to  compel  the  board  of  public  works  of  the 
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city  of  Buffalo  to  execute  a  contract  which  had  been  awarded  the 
relator,  as  the  lowest  bidder,  for  paving  a  street  in  that  city.  It 
appeared  in  opposition  to  the  application  that  since  the  adoption  of 
the  resolution  to  pave  the  street,  it  had  been  determined  to  convert 
the  street  into  a  boulevard  and  a  part  of  the  park  system  of  the  city. 
The  application  was  denied  and  the  relator  left  to  his  remedy  by 
action,  on  the  ground  that  the  board  of  public  works  was  justified  in 
refusing  to  prosecute  an  improvement  which  was  shortly  afterward 
to  be  rendered  valueless.  We  assume  that  a  municipal  corporation, 
the  same  as  an  individual,  may  at  any  stage  decline  to  prosecute  an 
improvement  for  the  carrying  out  of  which  it  has  contracted  ;  remain- 
ing, of  course,  liable  to  the  contractor  for  damages  for  breach  of 
the  contract.  But  in  this  case  the  city  has  taken  no  such  action. 
The  respondents  in  the  Buffalo  case  constituted  that  department  of 
the  city  government  which  had,  subject  to  the  common  council, 
control  and  management  of  the  public  work  the  prosecution  of 
which  it  was  sought  to  compel.  It  may  be  that  in  the  present  case 
the  board  of  education  or  the  school  board  of  the  borough  might 
suspend  or  terminate  the  construction  of  the  new  schoolhouse ;  but 
in  the  absence  of  fraud  or  illegality  the  comptroller  has  no  general 
supervision  over  the  conduct  of  other  officei's  or  departments  of  the 
city.  If  the  further  prosecution  of  a  public  work  is  unwise  and 
should  be  abandoned,  it  is  for  the  proper  department,  not  the  comp- 
troller, to  determine  that  question.  The  construction  of  the  new 
schoolhouse  was  entered  upon,  and  the  contract  with  the  relator  for 
its  construction  made,  in  pursuance  of  law.  Until  the  proper  city 
authorities  have  determined  to  abandon  the  work,  the  comptroller 
must  properly  discharge  the  duties  relating  thereto,  imposed  upon 
him  by  law. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Charles   H.  Shanley,   Appellant,   v.   Catherine   F.    Shanley, 

Respondent. 

Will  —  testimony  <m  to  statements  of  the  decedent  in  avoidance  of  its  legal  effect  — 
election  by  a  life  tenant  as  to  conveying  her  own  land  devised  by  the  will  —  effect  of 
non-compliance  with  the  will. 

Where  a  testator,  after  giving  to  his  widow,  in  lieu  of  dower,  a  life  estate  in  three 
lots,  devises  the  estate  in  remainder  in  one  of  the  lots  (the  title  to  which  stands 
in  the  name  of  his  wife)  to  his  son,  by  a  provision  concluding  with  the  words, 
"which  said  strip  or  parcel  it  is  understood  my  said  wife  will  convey  and 
transfer  to  my  said  son,"  it  is  not  proper  to  avoid  the  effect  of  the  will  by  allow- 
ing one  of  the  subscribing  witnesses  to  it  and  the  counsel  who  drew  the  instru- 
ment to  testify  that,  at  the  time  of  its  execution,  it  was  agreed  by  the  testator 
and  his  wife  that  the  direction  of  the  will  to  convey  to  the  son  should  be  dis- 
cretionary and  not  obligatory. 

The  fact  that  the  widow  takes  possession  of  the  land  devised  to  her  for  life,  and 
of  certain  personal  property  specifically  bequeathed  to  her,  while  she  refuses  to 
convey  the  lot,  the  title  to  which  stands  in  her  name,  does  not  constitute  an 
election  on  her  part,  as  in  so  doing  she  as  much  disclaimed  the  will  as  adopted  it 
—  the  case  being  distinguishable  in  principle  from  one  in  which  a  widow  accepts 
provisions  of  a  will  in  lieu  of  dower,  or  one  in  which  a  person  accepts  a  devise, 
subject  to  the  payment  of  a  legacy,  as  the  widow  would  not,  in  a  case  like  the 
present  one,  be  divested  of  her  land  by  mere  estoppel,  affirmative  action  in  a 
court  of  equity  being  necessary  to  compel  her  to  part  with  her  title  to  it. 

JSernble,  that  where  a  beneficiary  refuses  to  comply  with  the  demands  of  a  will, 
and  thus  renders  its  provisions  in  his  favor  liable  to  forfeiture,  the  forfeiture  is 
not  total,  but  that  only  so  much  of  the  gift  is  forfeited  as  is  necessary  to  make 
compensation  to  the  person,  the  provisions  of  the  will  in  favor  of  whom  the 
beneficiary  has  declined  to  carry  out. 

Appeal  by  the  plaintiff,  Charles  II.  Shanley,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Westchester  on  the  25th  day  of  July, 
1898,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Westchester  Special  Term  dismissing  the  plaintiff's  complaint. 

The  will  of  Michael  C.  Shanley,  after  giving  to  his  widow  in  lieu 
of  dower  a  life  estate  in  three  lots,  devised  the  lots,  one  to  each  of 
two  daughters,  and  the  third,  the  title  to  which  stood  in  the  name  of 
his  wife,  to  his  son,  who  is  the  plaintiff  here,  by  a  provision  con- 
•cluding  with  the  words  "  which  said  strip  or  parcel  it  is  understood 
my  said  wife  will  convey  and  transfer  to  my  said  son."  At  the 
death  of  the  testator  the  widow  entered  into  the  possession  of  her  life 
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estate,  including  the  lot  given  to  the  son.  The  plaintiflf  brought  this 
action  to  compel  a  conveyance  to  him  of  the  lot  in  question  under 
an  alleged  agreement  made  by  the  widow  of  the  testator  at  the  time 
the  will  was  executed,  and  tlie  widow  having  died  pending  the  suit, 
the  present  defendant,  to  whom  the  widow  had  devised  the  lot,  waa 
substituted  as  defendant  in  her  stead. 

Gilbert  0.  Ilulse,  for  the  appellant. 

Maurice  Dillon  [John  JI.  Glapp  with  him  on  the  brief],  for  the 
respondent. 

CULLEN,  J. : 

This  case  has  been  before  us  on  a  previous  appeal,  and  the  facts 
showing  the  nature  of  the  controversy  are  sufficiently  recited  in  the 
opinion  then  delivered  by  Mr.  Justice  Goodrich.  {Shanley  v. 
Shanley,  22  App.  Div.  375.)  On  tlie  present  trial  no  evidence  was 
given  tending  to  show  that  the  land,  the  title  to  which  stood  in  the 
name  of  the  testator's  widow,  was  in  reality  his  and  under  his  con- 
trol, nor  of  any  parol  agreement  between  the  testator  and  his  wife 
by  which  the  latter  agreed  to  convey  the  land  to  the  plaintiff.  Still, 
as  we  held  on  the  first  appeal,  the  will  itself  put  the  testator's  widow, 
through  whom  the  defendant  claims  title,  to  an  election  whether 
she  would  accept  the  provisions  of  the  will  made  in  her  favor  and 
convey  her  own  property  to  the  plaintiff,  or  exercise  her  unquestion- 
able right  to  keep  her  own.  To  avoid  the  effect  of  the  will,  one  of 
the  subscribing  witnesses  to  it,  and  the  counsel  who  drew  the  instru- 
ment, was  allowed  to  testify,  over  the  objection  and  exception  of  the 
plaintiff,  that  at  the  time  of  the  execution  of  the  will  it  was  agreed 
between  the  testator  and  his  wife  that  the  direction  of  the  will  to 
convey  to  the  plaintiff  should  be  discretionary  and  not  obligatory. 
We  think  this  was  plainly  erroneous.  Parol  evidence  was  as  incom- 
petent to  vary  the  effect  of  this  provision  of  the  will  as  it  would 
have  been  to  modify  or  alter  any  other  provision.  No  distinction 
in  principle  can  be  drawn  between  the  two  cases;  and  the  question 
is  also  settled  by  authority.  (1  Jarm.  Wills  [6th  ed.],  ^424: ;  Bisp. 
Eq.  [5th  ed.]  415.)  The  decision  of  the  learned  court  proceeded 
chiefly  on  this  agreement  between  the  testator  and  his  wife.  The 
judgment  must,  therefore,  be  reversed,  unless  it  clearly  appears  that 
the  plaintiff's  right  to  reUef  was  barred  on  other  grounds. 
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Tliere  was  evidence  tending  to  show  that  the  widow  received  no 
part  of  the  testator's  personal  estate  except  his  household  furniture, 
and  even  contributed  her  own  funds  to  pay  the  testator's  debts,  to 
discharge  the  mortgages  on  the  property,  and  to  make  some  pay- 
ments to  her  children  as  directed  in  the  will.  At  least  $4,200  of  tlie 
insurance  money  accruing  on  tlie  testator's  decease  was  payable  to 
the  widow  personally.  All  this  was  turned  over  to  the  husband's 
estate,  and  the  only  benefit  she  seems  to  have  derived  from  the 
personal  estate  was  the  payment  of  a  $2,000  mortgage  on  her  own 
property.  There  is  no  proof  in  the  case  as  to  the  value  of  the 
household  furniture  bequeathed  to  the  widow  absolutely,  or  of  the 
rental  value  of  the  real  estate  devised  to  the  widow  for  life.  It 
may  be  that,  as  stated  by  the  learned  counsel  for  the  respondent, 
these  were  of  little  value,  but  we  cannot  indulge  in  such  a  presump- 
tion ;  and  if  in  fact  the  widow  gained  nothing  by  her  husband's 
will,  it  was  incumbent  upon  the  defendant  to  show  it. 

Here,  however,  it  is  necessary  to  examine  the  claim  of  the  plain- 
tiff that  the  testator's  widow  made  her  election  when  she  entered 
into  the  possession  of  the  real  estate  and  personal  property  specifi- 
cally bequeathed,  and  that  having  then  made  her  election  she  was 
bound  by  it,  and  was  obliged  to  convey  her  land  as  directed  by  the 
will,  whether  in  fact  she  got  any  substantial  property  under  the  will 
or  not.  We  do  not  assent  to  this  claim.  Though  the  widow  took 
possession  of  the  land  devised  to  her  for  life,  she  refused  to  convey 
away  her  own  land.  She  just  as  much  disclaimed  the  will  as  she 
adopted  it.  Under  our  view  of  the  law,  and  our  construction  of 
the  will,  she  could  not  consistently  assume  both  positions ;  neverthe- 
less in  fact  she  did  assume  both.  "  The  fact  of  a  person  not  having 
been  called  upon  to  elect  and  entering  into  the  receipt  of  the  rents 
and  profits  of  both  properties,  as  it  affords  no  proof  of  preference, 
cannot  be  held  an  election  to  take  one  and  reject  the  other."  (1 
Jarm.  Wills  [6th  ed.],  *435.)  In  this  respect  the  case  is  distinguish- 
able in  principle  from  that  of  a  widow  who  accepts  provisions  of 
a  win  in  lieu  of  dower,  and  subsequently  discovere  that  her  right  of 
dower  would  have  been  more  valuable,  or  one  who  accepts  a  devise 
subject  to  the  payment  of  a  legacy  and  afterwards  finds  out  that 
the  subject  of  the  devise  is  not  worth  the  charge  on  it.  The  defend- 
ant's devisor  could  not,  in  a  case  hke  the  present  one,  be  divested 
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of  her  land  by  mere  estoppel.  It  required  affirmative  action  in  a 
court  of  equity  to  compel  her  to  part  with  her  title.  {Beal  v. 
Miller^  1  Hun,  390.)  The  plaintiff  might  at  any  time  have  brought 
his  action  to  compel  the  widow  to  make  her  election.  In  that  action 
her  rights  would  have  been  determined,  and  then,  knowing  her 
rights,  she  could  have  made  her  election  intelligently.  There  is  this 
further  to  be  said:  Where  a  beneficiary  refuses  to  comply  with 
the  demands  of  a  will,  and  thus  renders  the  provisions  of  the  will 
in  his  favor  liable  to  forfeiture,  the  rule  now  is  that  the  forfeiture 
is  not  total,  but  that  only  so  much  of  the  gift  is  forfeited  as  is 
necessary  to  make  compensation  to  the  person  the  provisions  of 
the  will  in  favor  of  whom  he  has  declined  to  carry  out.  (Bisp.  Eq. 
416.)  We  do  not  see  why  this  principle  should  not  equally  apply 
when  it  is  sought  to  compel  a  legatee  or  devisee  under  a  will  to 
speciiically  carry  out  its  provisions  in  favor  of  some  third  party. 
We  agree  with  what  has  been  said  by  the  court  below  in  the  dis- 
cussion of  this  branch  of  the  case,  and  in  our  opinion  the  defendant 
should  have  the  election  to  either  convey  the  land  to  the  plaintiff  or 
transfer  to  him  what  her  grantor  received  under  the  will.  If  in  fact 
she  received  nothing,  then  no  restitution  is  to  be  made. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 


84    175 

Lily  Kemp,  Plaintiff,  v.  New  York   Produce   Exchange,       JU? 

Defendant. 

Adapted  child  —  right  to  inherit  a  mm  payable  on  the  death  of  a  member  of  the  New 
York  Produce  Exchange. 

A  by-law  of  the  New  York  Produce  Exchange  which  provides  that  "Should  a 
member  die  *  *  *  if  he  leave  children  and  no  widow,  then  the  whole  sum 
shall  be  paid  to  the  children.  *  *  •  *  Should  the  member  die  leaving  neither 
widow  nor  children,  then  the  whole  sum  shall  be  paid  to  the  next  of  kin  of  the 
deceased,  within  the  limit  of  representation  prescribed  by  the  statutes  of  the 
State  of  New  York,"  passed  subsequently  to  the  enactment  of  chapter  830  of 
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the  Laws  of  1873,  providing  that  a  child  adopted  thereunder,  and  the  person 
adopting  him,  should  thenceforth  "sustain  toward  each  other  the  legal  relation 
of  parent  and  child  and  have  all  the  rights  and  be  subject  to  all  the  duties  of 
that  relation,  except  the  right  of  inheritance,"  creates  in  favor  of  an  adopted 
child  of  a  member  who  died  in  1898,  leaving  no  widow  or  children  or  remote 
issue  and  without  next  of  kin  other  than  such  child,  a  right  to  the  payment  oT 
the  sum  payable  on  the  death  of  such  member. 
It  seems,  that  the  adopted  child  might  claim  the  fund  under  the  provisions  of 
chapter  703  of  the  Laws  of  1887,  as  the  next  of  kin,  within  the  Statute  of  Dis- 
tributions as  modified  by  that  act,  although  not  considered  as  the  child  of  the 
deceased  member  within  the  meaning  of  the  by-law  —  the  by-law  being- 
intended  to  be  construed  under  the  statutes  of  the  State  as  they  existed  at  the 
member's  death. 

Submission  ot  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

C,  Godfrey  Patterson^  for  the  plaintiff. 

Abel  E.  BlacJcmar^  for  the  defendant 

CCLLEN,  J. : 

The  defendant,  a  domestic  corporation,  was,  by  chapter  36  of 
the  Laws  of  1882  (amending  chap.  359  of  the  Laws  of  1862), 
empowered  to  assess  such  of  its  then  present  members  as  might 
agree  thereto,  and  all  members  who  joined  thereafter,  a  sum  to 
constitute  a  fund  to  be  paid  upon  the  death  of  any  member  to 
his  widow,  children,  next  of  kin  or  other  persons  dependent  upon 
him,  in  such  manner  as  the  by-laws  of  the  defendant  might  pre- 
scribe. Under  this  authority  the  defendant  constituted  a  gi-atuity 
fund,  raised  by  assessment  on  the  members  assenting  to  and  partici- 
pating in  the  scheme.  Henry  Kemp  was  at  this  time  a  member  of 
the  defendant,  and  became  a  participant  in  this  plan.  The  by-laws 
of  the  defendant  made  the  following  provision  for  the  payment  of 
the  fund  upon  the  death  of  any  member : 

"  Sliould  a  member  die  leaving  a  widow  but  no  children,  then  the 
whole  sum  shall  be  paid  to  such  widow  for  her  own  use.  Should  a 
member  die  leaving  a  widow  and  children,  then  one-half  shall  be 
paid  to  the  widow  for  her  own  separate  use,  and  one-half  to  his 
children,  or  if  he  leave  children  and  no  widow,  then  the  whole  sum 
shall  be  paid  to  the  children  for  their  use,  share  and  share  alike. 
*     *     *     Should  the  member  die  leaving  neither  widow  nor  chil- 
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dren,  then  the  whole  sum  shall  be  paid  to  the  next  of  kin  of  the 
deceased,  within  the  limit  of  representation  prescribed  by  the  statutes 
of  the  State  of  New  York,  and  if  there  be  none  uuch,  then  the  same 
shall  be  applied  in  such  manner  and  to  such  purposes  as  may  be  pre- 
scribed in  the  rules  of  the  New  York  Produce  Exchange." 

Henry  Kemp  died  on  the  16th  of  May,  1898,  leaving  no  widow,  chil- 
dren or  more  remote  issue,  and  without  next  of  kin,  except  the  plain- 
tiflf,  who  was  adopted  by  him  as  a  child,  under  the  laws  of  this  State. 
The  controversy  is  whether  under  the  terms  of  the  by-laws  the  plain- 
tiff, as  such  adopted  child,  is  entitled  to  the  fund  payable  on  the  death 
of  Henry  Kemp. 

The  defendant  is  right  in  its  contention  that  the  plaintiff  cannot 
claim  through  Henry  Kemp  by  succession,  but  directly  of  the 
defendant  under  its  by-laws,  and  that  the  question  is  the  proper  con- 
struction of  those  by-laws.  {Hellenberg  v.  District  Numher  One^ 
etc.^  94  N.  Y.  580.)  It  may  also  be  conceded  that  the  plaintiff  is  not 
a  child  of  the  deceased  member  in  the  strict  sense  of  that  term, 
which  refers  to  the  physical  procreation  of  tlie  child,  and  not  the 
legal  rights  that  may  have  been  afterwards  conferred  upon  her  by 
agreement  of  parties  or  acts  of  the  Legislature.  So  it  has  been  said  : 
"  Adopted  children  are  not  children  of  the  person  by  whom  they 
have  been  adopted,  and  the  act  of  Assembly  does  not  attempt  the 
impossibility  of  making  them  such  "  {Schafer  v.  Eneu^  54  Penn.  St. 
304),  and  ^'.Giving  an  adopted  son  a  right  to  inherit  does  not  make 
him  a  son  in  fact.^'  {Commonwealth  v.  Nancrede^  32  Penn.  St. 
389.)  But  this  principle  is  not  decisive  of  the  question  involved 
here.  The  question  is  not  what  is  the  strict  accurate  meaning  of 
the  word  child,  but  in  what  sense  was  it  used  in  the  by-laws. 
Already,  at  the  time  of  the  passage  of  the  act  empowering  the 
defendant  to  create  its  gratuity  fund,  and  of  the  enactment  of  the 
defendant's  by-laws  in  pursuance  of  such  authority,  adoption  of 
children  was  authorized  by  the  laws  of  this  State.  By  chapter  830 
of  the  Laws  of  1873  it  was  enacted  that  a  child  adopted  under  the 
provisions  of  that  act,  and  the  person  adopting  him,  should  thence- 
forth "  sustain  toward  each  other  the  legal  relation  of  parent  and 
child,  and  have  all  the  rights  and  be  subject  to  all  the  duties  of  that 
relation,  excepting  the  right  of  inheritance."  The  statute  of  1832 
authorizes  the  payment  from  the  gratuity  fund  to  the  widow,  chil- 
App.  Div.— Vol.  XXXIV.         23 

Digitized  by  VjOOQIC 


178    KEMP  V.  NEW  YORK  PRODUCE  EXCHANGE. 


Second  Department,  November  Term,  1898.  [Vol.  84. 

•dren,  next  of  kin,  or  other  persons  dependent  on  the  deceased  mem- 
ber. The  by-laws  state  that  the  object  of  the  gratuity  fund  is  to 
provide  for  the  famiUes  of  members.  As  the  law  stood  at  this  time, 
an  adopted  child  was  a  member  of  the  family  of  his  adopter,  and  a 
dependent.  Though  he  was  not  entitled  to  inherit  from  the  adopt- 
ing parent,  still  such  parent  could,  in  a  proper  case,  be  compelled  to 
support  the  child  the  same  as  a  natural  child.  It  seems  to  us  that, 
even  under  the  then  existing  condition  of  the  law,  the  case  of  an 
adopted  child  fell  within  the  terms  of  the  by-laws,  and  it  was  enti- 
tled to  share  in  the  death  fund. 

In  1887,  however,  the  statute  as  to  adoption  was  amended,  so  as  to 
give  the  adopted  child  the  right  of  inheritance.  (Laws  of  1887,  chap. 
703.)  The  effect  of  this  amendment  was  to  modify  the  Statutes  of  Dis- 
tribution and  Descent.  {Dodm  v.  Dodin^  16  App.  Div.  42.)  From 
this  time  the  adopted  child  had  the  same  rights  as  a  natural  child, 
except  as  to  limitations  in  deeds  or  wills  conditioned  on  the  death  of 
the  adopting  parent  without  issue.  The  by-laws  provide  that,  in  the 
absence  of  widow  and  children,  the  fund  shall  be  paid  to  the  next  of 
kin  of  the  deceased  within  the  limit  of  representation  prescribed  by 
the  statutes  of  the  State  of  New  York.  Even  if  the  plaintiff  be  not 
considered  a  child  of  the  deceased  member  within  the  meaning  of 
the  by-laws,  she  certainly  is  entitled  to  the  fund  as  his  only  next  of 
kin  within  the  Statute  of  Distributions.  Against  this  it  may  be 
urged  that  the  rights  of  the  parties  were  iixed  by  the  enactment  of 
the  by-laws  in  1882,  and  that  it  is  only  persons  who  would  have 
been  next  of  kin  in  the  State  of  New  York,  under  the  law  as  it  then 
stood,  that  are  entitled  to  the  fund.  We  think  not.  The  provision 
that  the  sum  shall  be  paid  to  the  next  of  kin  of  the  deceased,  as  pre- 
:scribed  by  the  statutes  of  the  State  of  New  York,  is  to  be  construed 
as  meaning  the  statutes  of  the  State  as  they  may  exist  at  the  time 
of  the  member's  decease.  This  case  is  not  analogous  to  that  of  the 
rights  of  a  party  under  a  deed  of  settlement  or  a  will.  There,  on  the 
death  of  the  testator  or  the  delivery  of  the  deed,  the  rights  of  the 
remaindermen  would  vest,  and  those  rights  could  not  be  divested 
Ijy  subsequent  legislation.  Though  even  in  such  case,  if  the  will 
•or  deed  showed  an  intent  that  the  distribution  should  be  governed 
by  the  laws  that  might  exist  at  some  future  time  provided  for  the 
distribution  of  the  fund,  effect  would  unquestionably  be  given  to 
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it.  In  Sewail  v.  lioberU  (115  Mass.  262)  the  owner  of  property 
settled  it  in  trust  for  the  settler  during  life,  and  upon  his  death  for 
the  use  of  his  child  or  children,  and  in  case  of  his  death  without 
issue,  then  to  others.  The  settler  of  the  trust  died  without  issue, 
but  subsequent  to  the  creation  of  the  trust  adopted  a  child.  It  was 
held  that  the  adopted  child  took  the  trust  estate.  It  was  there  said, 
speaking  of  the  settler  of  the  trust :  *'  Ilis  general  intention  was 
that  the  property  should  go  in  the  first  instance  to  his  children  as  a 
class.  Whoever  at  his  death  fell  within  this  class  was  within  this 
general  intention,  and  as  his  adopted  daughter  is  by  law  his  child, 
she  belongs  to  the  class  intended  to  take,  and  her  rights  cannot  be 
defeated  upon  the  assumption  that  he  did  not  intend  her  to  take." 
The  plan  or  scheme  of  the  defendant's  gratuity  fund  was  per- 
manent. It  was  entered  into  not  only  by  persons  who  were  mem- 
bers at  the  time  the  plan  was  formulated,  but  all  subsequent 
members  of  the  exchange  became  parties  to  it.  It  is  not  to  be 
supposed  that  the  rights  of  the  families  of  persons  subsequently 
becoming  members  were  to  be  governed  by  the  law  of  distribution 
in  case  of  intestacy  as  it  stood  many  years  before  the  members  joined 
the  exchange.  The  very  permanence  of  the  plan  necessarily  con- 
templates that  the  distribution  was  to  be  made  according  to  the  law 
of  the  State  as  it  might  stand  at  the  time  the  fund  became  payable. 
In  this  view  there  were  no  vested  rights  in  this  fund  to  be  disturbed 
by  subsequent  legislation.  The  by-laws  provide,  in  express  terms, 
that  nothing  therein  contained  shall  be  construed  as  constituting  any 
interest  which  can  be  mortgaged  or  pledged  for  the  payment  of  any 
debt.  Equally  it  was  incapable  of  assignment.  It  was  the  inten- 
tion to  create  provision  for  the  family  of  the  deceased  member, 
which  should  be  beyond  the  hazard  of  loss  from  pecuniary  misfor- 
tune. But  a  member  might  have  no  immediate  family,  nor  any  one 
dependent  upon  him.  As  he  was  compelled  to  contribute  his  assess- 
ment upon  the  death  of  any  other  member,  it  was  right  that  he 
should,  though  not  personally,  at  least  through  representation,  reap 
some  benefit  from  the  fund  on  his  own  demise.  It  could  not  be 
made  payable  to  his  estate,  for  then  it  would  be  liable  for  his  debts, 
the  very  thing  which  the  plan  was  devised  to  avoid.  It  was,  there- 
fore, made  payable,  in  case  of  the  lack  of  immediate  family,  to  his 
next  of  kin,  who  might  be  so  remote  as  to  have  neither  legal  nor 
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moral  claim  upon  the  deceased  for  support,  tliongh  not  unnaturally 
the  subject  of  his  bounty  upon  his  death.  It  seems  to  us  that  it 
would  be  most  unreasonable  to  construe  this  by-law  as  excluding  an 
adopted  child  while  including  a  remote  relative  of  the  blood.  It  is 
said  that  the  deceased  adopted  the  plaintiff  for  the  very  purpose  of 
enabling  her  to  obtain  this  fund,  and  such  is  the  fact.  If  the  mor- 
tuary payment  was  to  be  made  only  to  persons  who  might  naturally 
be  supposed  to  be  dependent  upon  the  deceased,  and  in  case  of  the 
absence  of  such  persons  the  amount  was  to  be  retained  by  the 
defendant,  it  might  with  some  reason  be  urged  that  the  adoption  of 
the  plaintiff  by  the  deceased  was  a  fraud  upon  the  defendant's 
rights.  But  as  the  by-laws  provided  for  payment  to  the  next  of 
kin,  however  remote,  we  cannot  see  how  the  exchange  is  interested 
in  the  question  of  whether  it  should  be  paid  to  one  rather  than  to 
another. 

It  is  possible  that  the  by-laws  may  be  subject  to  another  construc- 
tion than  the  one  I  have  placed  on  them ;  that  is  to  say,  that  next  of 
kin  more  remote  than  brothers'  and  sisters'  children  are  not  in  any 
event  to  share  in  the  mortuary  payment,  because,  by  the  law  as  it 
existed  in  1882  (Code  Civ.  Proc.  §  2732),  no  representation  among 
collaterals  beyond  such  relatives  was  admitted.  This  construction 
is  not  suggested  by  the  counsel,  and  I  think  it  is  not  the  correct  one. 
The  provision  of  the  by-laws  as  to  representation  is  intended,  in  my 
opinion,  only  to  make  the  distribution  of  the  fund  follow  the  same 
rule  which,  under  the  statutes  of  this  State,  governed  the  distribu- 
tion of  the  personal  property  of  the  deceased  member  in  case  of  his 
intestacy,  tliat  there  should  be  no  right  of  representation  beyond 
nephews  and  nieces,  but  that  in  the  absence  of  next  of  kin  within 
that  degree  of  consanguinity  the  nearest  next  of  kin,  however 
remote,  should  take.  But  if  I  err  in  this  view,  the  only  result  of 
the  error  would  be  to  weaken  the  argument  as  to  the  alleged  fraud 
on  defendant's  rights  by  the  adoption  of  the  plaintiff ;  it  would  not 
affect  the  discussion  of  the  main  proposition. 

There  should  be  judgment  for  the  plaintiff  on  submitted  case, 
with  costs. 

All  concurred. 

Judgment  for  plaintiff  on  agreed  statement  of  facts,  with  costs. 
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The  Staten  Island  Midland  Railroad  Company,  Respondent,  v. 
Staten  Island  Electric  Railroad  Company,  Appellant. 

Bireet  railroad  —  effect  of  a  condition  in  the  consent  of  a  municipality  that  connect" 
ing  street  railroads  shall  have  a  right  to  use  its  tracks — power  of  a  hoard  of  super- 
visors—  acceptance  of  a  consent  subject  to  such  condition. 

A  railroad  company,  accepting  a  franchise  to  construct  and  operate  its  railroad 
in  a  city  street,  upon  the  express  condition  that  any  other  street  surface  rail- 
road company,  operating  tracks  at  least  two  miles  in  extent  outside  the  district 
to  which  the  franchise  of  such  railroad  company  was  limited  and  connecting 
with  its  tracks  situated  within  such  district,  should  have  the  right  to  use  its 
tracks  and  enjoy  equal  facilities  thereto  in  all  respects,  cannot  deny  to  another 
railroad  company  —  operating  twenty-eight  miles  of  track  outside  the  district, 
which  has  begun  proceedings  under  section  102  of  the  Railroad  Law  (Laws  of 
1890,  chap.  565,  as  amended  by  chap.  693  of  the  Laws  of  1894)  to  have  com- 
missioners appointed  to  determine  what  it  should  pay  to  the  first  mentioned 
company  for  the  use  of  the  tracks  in  question,  and  has  secured  the  payment  of 
whatever  compensation^ should  be  awarded  by  giving  a  bond,  approved  by  the 
county  judge  —  the  right  to  use  its  tracks  on  the  ground  that  the  last-mentioned 
corporation  has  not  obtained  the  requisite  consent  from  the  municipal  authorities, 
or  that  the  conditions  attached  to  the  consents  procured  by  the  first- mentioned 
company  are  not  available  to  the  other  because  void. 

It  seems,  that  the  board  of  supervisors  of  a  county  may  grant  the  right  to  operate 
a  railroad  upon  a  country  road  within  a  village. 

In  view  of  the  provisions  of  section  102  of  the  Railroad  Law,  to  the  effect  that 
any  street  surface  railroad  company  may,  under  oertain  circumstances,  acquire 
the  right  to  use  the  tracks  of  another  street  surface  railroad  company  for  a 
distance  not  exceeding  1,000  feet,  which  imply  that  a  company,  having  con- 
structed its  own  line,  can,  by  granting  its  consent  thereto,  authorize  the  opera- 
tion of  another  railroad  over  the  same  tracks,  a  company  may,  by  accepting 
the  consent  of  a  municipality  thus  conditioned,  authorize  such  use  of  its  tracks 
in  advance. 

Appeal  by  the  defendant,  the  Staten  Island  Electric  Railroad 
Company,  from  an  order  of  the  Supreme  Court,  made  at  the  Kings 
County  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Richmond  on  the  17th  day  of  August,  1898,  granting  an 
injunction  pendente  lite  restraining  the  defendant  from  preventing 
the  plaintiff  from  connecting  its  tracks  with  those  of  the  defendant 
on  South  street  in  the  village  of  New  Brighton,  and  also  from  pre- 
venting the  plaintiff  from  using  the  tracks  of  the  defendant  on 
such  street. 
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WiUiam  N.  Dykman  \Julien  T,  Davies  with  him  on  the  brief], 
for  the  appellant. 

John  S,  Davenport^  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  I 

This  is  an  appeal  from  an  order  restraining  the  defendant,  dur- 
ing the  pendency  of  tlie  action,  from  interfering  with  the  plaintiffs 
exercise  of  the  right  of  common  trackage  which  it  claims  over  a  por- 
tion of  tlie  defendant's  line  on  South  street  in  the  village  of  New 
Brighton. 

It  appears  that  the  franchise  of  the  defendant  to  construct  and 
operate  a  railroad  in  South  street  was  granted  by  the  trustees  of  the 
village  upon  the  express  condition  that  any  other  street  surface  rail- 
road company  operating  tracks  at  least  two  miles  in  extent  outside 
the  district  to  which  the  franchise  of  the  defendant  was  limited,  and 
connecting  with  the  tracks  of  the  defendant's  railroad  situated  within 
said  district,  should  have  the  right  to  use  the  defendant's  tracks  and 
enjoy  equal  facilities  therein  in  all  respects. 

The  board  of  supervisors  of  Richmond  county  gave  to  the  defend- 
ant a  like  consent  to  occupy  South  street  wdth  its  railroad,  subject 
to  a  similar  condition. 

Each  consent  contained  a  provision  to  the  effect  that  the  terms 
and  conditions  of  such  use  and  the  compensation  therefor  should  be 
fixed  in  the  manner  prescribed  in  section  102  of  the  Railroad  Law 
or  by  arbitration,  but  declared  tliat  the  right  to  use  such  tracks  should 
arise  as  soon  as  the  company  seeking  to  exercise  it  should  have  con- 
structed and  have  ready  for  operation  two  miles  of  track  outside  the 
defendant's  district,  and  should  have  instituted  proceedings  under 
the  Railroad  Law  to  fix  the  compensation,  and  should  have  given 
security  to  be  approved  by  the  county  judge  of  Richmond  county 
for  the  payment  of  the  compensation  aforesaid. 

The  plaintiff  corporation  claims  a  right  of  common  trackage  over 
the  defendant's  line  in  South  street.  It  is  a  sti^eet  surface  railroad 
company  operating  twenty-eight  miles  of  track  outside  the  district 
in  which  the  defendant's  line  is  situated  ;  it  has  begun  proceedings 
under  section  102  of  the  Railroad  Law  to  have  commissioners 
appointed  to  determine  what  it  ought  to  pay  to  the  defendant  for 
the  use  of  the  tracks  in  question  on  Soutli  street,  and  it  has  secured 


Digitized  by  VjOOQIC 


STATEN  ISLAND  M.  R.  R.  CO.  v.  S.  I.  EL.  R.  R.  CO.      183 

App.  Div.]  Second  Department,  November  Term,  1898. 

the  payment  of  whatever  compensation  may  be  awarded  by  giving 
a  bond  in  the  sum  of  $5,000,  wliicli  has  been  approved  by  the 
county  judge  of  Richmond  connty.  The  plaintiff  has  thus  brought 
itself  within  the  terms  of  the  consents  given  to  the  defendant  by 
the  village  trustees  and  the  board  of  supervisors.  Nevertheless,  the 
defendant  denies  the  right  of  the  plaintiif  to  go  over  its  tracks  in 
South  street,  insisting  (1)  that  the  planitiff  corporation  has  not 
obtained  the  requisite  consent  from  the  municipal  authorities ;  and 
(2)  that  the  conditions  attached  to  the  consents  procured  by  the 
defendant  are  not  available  to  the  plaintiff,  because  those  conditions 
are  void.  As  the  plaintiff  has  consents  from  the  village  of  New 
Brighton  and  from  the  abutting  property  owners,  the  first  objection 
seems  to  be  based  wholly  on  the  absence  of  an  express  consent  from 
the  former  board  of  supervisors  of  Richmond  county  to  the  plain- 
tiff. Assuming  that  the  control  which  the  board  of  supervisors 
exercised  over  county  roads  made  its  consent  necessary  to  the  opera- 
tion of  a  railroad  upon  a  county  road  within  a  village,  I  think  that 
the  action  of  the  board  in  adopting  tlie  resolution  granting  the  fran- 
chise to  the  defendant  upon  the  conditions  which  have  been  stated, 
providing  for  common  trackage  in  favor  of  a  connecting  company 
situated  like  the  plaintiff;  and  the  subsequent  action  of  the  board  in 
granting  to  the  plaintiff  authority  to  construct  its  railroad  to  the 
very  head  of  South  street,  where  were  the  tracks  of  the  defendant, 
must  be  regarded  as  constituting  a  consent  that  the  plaintiff  should 
operate  its  line  over  South  street  to  tlie  ferry. 

As  to  the  second  point,  whicli  attacks  the  validity  of  the  con- 
ditions in  the  grant  to  the  defendant,  designed  to  prevent  that  grant  • 
from  being  exclusive,  it  is  to  be  noted  that  the  defendant  not  only 
accepted  the  franchise  thus  conditioned,  but  entered  into  an  elaborate 
contract  under  seal  with  the  village  of  New  Brighton,  expressly 
declaring  that  the  consent  should  not  be  deemed  to  confer  an  exclu- 
sive franchise,  and  binding  itself  to  observe  the  conditions  aforesaid. 
Section  102  of  the  Railroad  Law  provides  that  no  street  surface 
railroad  corporation  shall  operate  its  road  in  that  portion  of  a  street 
in  which  a  street  surface  railroad  is  or  shall  be  lawfully  constructed, 
without  first  obtaining  the  consent  of  the  corporation  owning  and 
maintaining  the  same,  except  that  any  street  surface  railroad  com- 
pany may,  under  certain  circumstances,  acquire  the  right  to  use  the 
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tracks  of  another  street  surface  railroad  company  for  a  distance  not 
exceeding  1,000  feet.  (Laws  of  1890,  chap.  565,  §  102,  as  amended 
by  Laws  of  1 894,  chap.  693.)  The  language  of  this  section  leaves 
no  doubt  that  the  defendant,  after  having  constructed  its  own  line 
in  South  street,  could,  by  granting  its  consent  thereto,  authorize  the 
operation  of  the  plaintiff's  railroad  in  South  street  over  the  same 
tracks.  If  it  could  give  its  consent  afterward  it  could  give  its  con- 
sent in  advance  of  the  construction  of  its  own  line,  and  that  was 
exactly  wliat  it  did  in  the  present  case.  I  am  of  the  opinion  that^ 
by  entering  into  the  contract  and  stipulations  which  the  defendant 
made  with  the  municipal  authorities,  it  gave  its  consent  to  the  opersr 
tion,  in  the  streets  embraced  in  its  franchise,  of  the  line  of  any 
other  corporation  coming  within  the  terms  of  the  contract ;  and  the 
plaintiff  is  such  a  corporation. 

If  this  view  is  correct,  it  is  difficult  to  perceive  any  sufficient 
reason  for  pronouncing  the  conditions  void  which  are  contained  in 
the  consents  and  contract.  I  can  find  no  doctrine  which  would 
invalidate  them  laid  down  in  eitlier  of  the  leading  cases  upon  which 
the  learned  counsel  for  the  defendant  rely.  (Matter  of  Kiyigs 
County  Elevated  R.  E.  Co,,  105  N.  Y.  97  ;  Beehman  v.  Third  Ave. 
R.  R,  Co,,  153  id.  144.)  The  conditions  there  under  consideration 
were  in  conflict  with  the  purposes  of  tlie  respective  statutes  regu- 
lating the  proceedings.  Tlie  stipulations  in  question  here,  when 
made,  were  simply  promises  to  do  in  the  future  what  the  Railroad 
Law  empowered  the  defendant  to  do,  whether  it  had  made  any 
promise  on  the  subject  or  not ;  that  is,  allow  another  railroad  com- 
pany to  operate  its  line  in  the  same  street  and  on  the  same  tracks. 

In  the  litigations  relating  to  the  occupation  of  South  street,  it  does 
not  appear  that  the  plaintiff  has  made  any  election  of  remedies 
which  is  fatal  to  the  maintenance  of  this  action-  As  to  the  other 
questions  arising  on  the  motion,  it  is  enough  to  say  that  they  are 
sufficiently  discussed  and  satisfactorily  disposed  of  in  the  opinion  of 
the  learned  judge  at  Special  Term. 

The  injunction  was  properly  granted  and  should  be  allowed  to 
stand  until  the  determination  of  the  suit. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Margaret  E.  Littlejohn,  Respondent,  v.  Lucy  A.  Littlejohn 
Leffingwell,  Individually  and  as  Sole  Executrix,  etc.,  of  De 
Witt  C.  Littlejohn,  Deceased,  who  was  the  Sole  Executor  and 
Trustee,  etc.,  of  Alida  M.  Littlejohn,  Deceased,  and  Elisha 
Dyer  Leffingwell,  Appellants,  Impleaded  with  Another. 

Service  of  eummons  by  publication  —  when  a  second  order  thei^efor  is  properly  obtained 
to  protect  the  plaintiff — sufficiency  of  the  oi^der  under  section  440,  Code  of  Civil 
Procedure — attempt  to  begin  an  action  by  mailing  a  summons  to  a  sheHff  which 
reaches  him  after  hie  term  has  expired — the  relation  of  the  outgoing  to  the  incom- 
ing sheriff. 

An  attorney  for  the  plaintiff  in  an  action,  who  has  heen  notified  by  the  defendants 
that  they  would  move  to  vacate  an  order  obtained  for  the  service  of  the  sum- 
mons therein  by  publication  on  account  of  the  alleged  insufficiency  of  the  affi- 
davits upon  which  it  was  granted,  may  properly  obtain  a  second  order  of  pub- 
lication with  a  view  to  protecting  his  client  against  the  mischance  of  having 
the  first  order  adjudged  to  be  defective. 

An  order  of  publication  which  directs  that  *'  the  plaintiff  deposit  in  the  post  office 
at  the  city  of  Brooklyn  a  set  of  copies  of  the  summons  and  complaint  in  this 
action,  and  of  this  order  *  *  *  directed  to  the  said  defendants,  Lucy  A. 
Littlejohn  Leffingwell  and  Elisha  Dyer  Littlejohn,  at  Cairo,  Egypt,"  is  a  sub- 
stantial compliance  with  the  provisions  of  section  440  of  the  Code  of  Civil 
Procedure. 

The  mailing  of  a  summons  on  the  80th  day  of  December,  1897,  to  the  then 
sheriff  of  a  county,  which  did  not  reach  him  until  the  1st  day  of  January, 
1898,  when  his  successor,  although  entitled  to  the  office  of  sheriff,  had  not 
taken  possession  of  the  same  or  served  upon  the  outgoing  sheriff  the  certificate 
required  by  sections  182  and  183  of  the  Code  of  Civil  Procedure,  constitutes 
an  attempt  to  commence  an  action,  within  the  meaning  of  section  399  of  the 
Code  of  Civil  Procedure. 

Semble,  that  the  outgoing  sheriff,  while  retaining  possession  of  the  office  await- 
ing the  advent  of  the  new  sheriff,  is  to  be  considered  as  his  agent  in  receiving 
such  process  as  comes  into  his  hands  until  the  transfer  of  the  office  is  complete. 

Appeal  by  the  defendants,  Lucy  A.  Littlejohn  Leffingwell,  indi- 
vidually and  as  sole  executrix,  etc.,  of  De  Witt  C.  Littlejohn, 
deceased,  and  Elisha  Dyer  Leffingwell,  from  so  much  of  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  10th 
dav  of  June,  1898,  as  denies  said  defendants'  motion  to  vacate  an 
order  of  publication  made  in  the  action,  and  denies  their  motion  to 
vacate  the  service  of  the  summons  under  said  order  of  publication. 
App.  Drv.— Vol.  XXXIV.         24 
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Henry  £,  Hathaway,  for  the  appellants. 
Williayn  E,  Warlandy  for  the  respondent. 

WiLLARD  BarTLETT,  J.  : 

We  will  consider,  in  the  order  in  which  they  are  presented  in  the 
appellants'  brief,  the  several  objections  which  are  made  to  the  order 
of  publication  which  the  court  below  has  refused  to  vacate  : 

(1)  The  first  objection  is  that  the  order  of  publication  was  irregu- 
lar, because  at  the  time  it  was  granted  a  prior  order  of  publicatioa 
was  still  in  force. 

We  do  not  think  that  this  objection  is  fatal.  The  plaintiffs 
attorney  had  obtained  an  order  of  publication  and  had  received 
notice  that  the  defendants  would  move  to  vacate  it  on  account  of 
the  insufiiciency  of  the  affidavits  upon  which  it  had  been  granted. 
Fearing  that  such  aflidavits  might  not  be  sufficient  to  uphold  the 
order  against  the  attack  thus  threatened,  the  attorney,  to  guard  his 
clients  against  the  mischance  of  having  the  first  order  adjudged 
defective,  obtained  the  order  of  publication  in  question  on  this 
appeal.  It  seems  to  us  that,  under  the  circumstances,  his  conduct 
in  so  doing  should  be  commended  as  the  adoption  of  a  wise  pre- 
cautionary measure,  instead  of  being  held  prejudicial  to  the  validity 
or  regularity  of  the  second  order.  It  is  to  be  borne  in  mind  that 
there  is  no  question  here  of  the  oppressive  use  of  either  order. 

(2)  It  is  argued  that  the  order  of  publication  does  not  comply 
with  the  requirements  of  the  Code  in  respect  to  the  directions  which 
it  must  contain. 

It  directs  that  "  the  plaintiff  deposit  in  the  post  office,  at  the  city 
of  Brooklyn,  a  set  of  copies  of  the  summons  and  complaint  in  this 
action,  and  of  this  order  *  *  *  directed  to  the  said  defendants, 
Lucy  A.  Littlejolm  Leffingwell  and  Elisha  Dyer  Lefiingwell,  at 
Cairo,  Egypt." 

Section  MO  of  the  Code  of  Civil  Procedure  prescribes  that  such 
an  order  nmst  contain  a  direction  that "  the  plaintiff  deposit  in  a 
specified  post  office  one  or  more  sets  of  copies  of  the  summons,  com- 
plaint and  order,  *  *  *  directed  to  the  defendant  at  a  place 
specified  in  tlie  order." 

We  think  that  the  language  of  the  order  was  a  substantial  com- 
pliance with  the  law.     The  direction  was  broad  enough  to  authorize 
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a  set  of  copies  of  the  papers  to  be  sent  to  each  of  the  absent  defend- 
ants, and  it  seems  that  this  was  actually  done. 

(3)  It  is  contended  that  the  affidavits  failed  to  show  due  diligence 
in  attempting  to  serve  the  defendants  personally  within  the  State. 

We  have  carefully  examined  the  papers  on  this  point,  and,  with- 
out reviewing  here  in  detail  the  facts  which  are  stated  in  the 
affidavit,  we  are  satisfied  that  they  were  amply  sufficient  to  give  the 
court  jurisdiction. 

(4)  The  case  was  one  in  which  it  was  necessary  to  show  that  an 
attempt  had  been  made  to  commence  the  action  against  the  defend- 
ants by  delivering  the  summons  to  the  sheriflF  of  Schuyler  county 
prior  to  the  3d  day  of  January,  1898;  and  the  appellants  contend 
that  the  proof  fails  to  show  any  delivery  whatever  of  the  summons 
to  the  sheriil  for  service. 

It  appears  that  on  the  30th  day  of  December,  1897,  the  summons 
was  mailed  to  Alva  S.  Fitzgerald,  then  sheriif  of  Schuyler  county, 
but  that  it  did  not  reach  him  until  the  1st  day  of  January,  1898. 
At  that  time  a  successor  was  entitled  to  the  office  of  sheriff,  but  had 
not  yet  taken  possession  of  the  same,  or  served  upon  Mr.  Fitzgerald 
the  certificate  required  by  sections  182  and  183  of  the  Code  of  Civil 
Procedure.     Those  sections  read  as  follows  : 

"  Where  a  new  sheriflF  has  been  elected  or  appointed,  and  has 
qualified  and  given  the  security  required  by  law,  the  clerk  of  the 
county  must  furnish  to  the  new  sheriflp  a  certificate,  under  his  hand 
and  official  seal,  stating  that  the  person  so  appointed  or  elected  has 
so  qualified  and  given  security. 

"  Upon  the  commencement  of  the  new  sheriflE's  term  of  office,  and 
the  service  of  the  certificate  on  the  former  sheriff,  the  latter's  pow- 
ers as  sheriff  cease,  except  as  otherwise  expressly  prescribed  by  law.'* 

These  provisions  are  substantially  the  same  as  those  contained  in  the 
old  Revised  Statutes.  (2  R.  S.  438,  §§  67,  68.)  The  Revised  Stat- 
utes  prescribed,  just  as  the  Code  does,  that  upon  the  service  of  the 
certificate  upon  the  former  sheriff,  his  powers  as  sheriff,  except  when 
otherwise  expressly  provided  by  law,  shall  cease.  This  provision 
was  interpreted  by  the  old  Supreme  Court  to  mean  that  until  tlie 
certificate  of  the  clerk  was  served  upon  the  old  sheriff  he  had 
authority  to  execute  process  placed  in  his  hands  as  sheriff,  and  that 
the  powers  of  the  old  sheriff  did  not  cease  until  the  powers  of  the 
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new  sheriflE  became  complete.  {Curtis  v.  Kimball,  12  Wend.  275.) 
This  construction  is  just  as  applicable  to  the  Code  as  it  was  to  the 
Kevised  Statutes,  and  it  makes  the  delivery  of  the  summons  in  this 
case  to  Mr.  Fitzgerald  an  attempt  to  commence  an  action  within 
the  meaning  of  section  399  of  the  Code  of  Civil  Procedure. 

There  is  another  view  in  which  the  delivery  may  be  deemed 
sufficient.  If  there  were  no  question  of  a  certificate  in  the  case  at 
all,  it  might  fairly  be  held  that  Mr.  Fitzgerald,  retaining  possession 
of  the  office  of  sheriff,  as  he  did  at  the  time  he  received  the  sum^ 
mons  and  awaiting  the  advent  of  the  new  sheriff,  was  the  agent  of 
the  latter  in  receiving  such  process  as  came  into  his  hands  until  the 
transfer  of  the  office  was  complete. 

(5)  Finally,  we  are  asked  to  vacate  the  order  of  publication  on  the 
ground  that  the  complaint  upon  which  it  is  founded  does  not  set 
out  a  sufficient  cause  of  action  against  the  defendants  to  be  served. 

The  complaint  cannot  be  regarded  as  insufficient  to  warrant  the 
granting  of  some  relief  to  the  plaintiff  without  adopting  a  highly 
stringent  and  technical  construction  of  the  pleading  —  more  strin- 
gent and  technical  than  we  think  is  fairly  justified  by  the  language 
of  the  pleader. 

The  order  appealed  from  is  affirmed,  with  costs. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Maud  S.  Nadel,  Kespondent,  v,  Henry  C.  Fichten,  Appellant. 

Negligence  —  defect  in  the  stairs  of  a  tenement  house —  constructive  knowledge  thereof 
on  the  part  of  the  landlord  —  obligation  of  the  landlord  to  light  the  halls  and 
stairways. 

Although,  in  an  action  brought  by  a  tenant  of  a  tenement  house  against  the 
landlcrd  to  recover  for  injuries  sustained  from  a  fall.,  occasioned  by  a  defect  in 
the  rubber  facing  on  one  of  the  steps  of  the  stairs,  which  there  was  evidence 
tending  to  show  had  existed  for  a  week,  there  is  no  proof  that  the  landlord  had 
actual  notice  of  such  defect,  yet,  when  he  testifies  that  he  collected  the  rents 
of  the  premises  and,  as  he  lived  next  door,  visited  them  every  day,  attending 
to  the  repairs,  and  a  janitress  employed  by  him  to  sweep  the  stairs  and  ligh^ 
the  lamps  testifies  that  she  went  up  aud  down  the  stairs  every  day,  the  juiy 
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may  properly,  despite  the  denial  of  both  witnesses  that  the  stairs  were  in  a  had 
condition,  find  with  the  plaintiff  that  the  landlord  should  have  known  of  the 
defect. 
SemMe,  that  the  landlord  of  a  tenement  is  not  under  any  legal  obligation  to  light 
the  halls  or  stairways  therein. 

Appeal  by  the  defendant,  Henry  C.  Fiehten,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  24th  day  of  June,  1898, 
upon  the  verdict  of  a  jury  for  $850,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  1st  day  of  July,  1898,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

James  W,  Ridgway^  for  the  appellant. 

Herbert  S,  Worthley^  for  the  respondent. 

WiLLARD   BaRTLETT,  J.  : 

The  plaintiff  was  a  tenant  in  a  house  in  the  borough  of  Brooklyn 
owned  by  the  defendant.  The  hallway  and  stairs  in  this  house 
were  used  by  the  several  tenants  thereof  in  common.  The  plain- 
tiff, while  on  her  way  from  the  apartment  which  she  occupied  to 
the  lower  hall,  fell  upon  the  stairs  and  was  injured.  She  alleged 
in  her  complaint  that  the  injuries  which  she  thus  sustained  were 
occasioned  without  any  fault  or  negligence  on  her  part,  "  but  were 
caused  by  tlie  negligence  of  the  defendant  in  failing  to  properly 
light  said  hall  and  stairs,  and  in  having  said  stairs  covered,  or  partly 
covered,  with  torn  or  worn  oilcloth  or  other  material." 

The  landlord  of  a  tenement  house  is  not  under  any  legal  obliga- 
tion to  light  the  halls  or  stairways  therein.  {Ililsenheck  v.  Ouhring^ 
131  N.  Y.  674.)  Upon  tlie  trial  all  parties  seem  to  have  assumed 
that  this  was  the  law,  and  there  was  no  suggestion,  except  in  the 
complaint,  that  the  defendant  could  be  held  liable  by  reason  of  the 
insufficient  lighting  of  the  place  in  which  the  plaintiff  hved.  The 
evidence  in  behalf  of  the  plaintiff  tended  to  show  that  the  fall  by 
which  she  was  hurt  was  caused  by  the  insecure  condition  of  the 
rubber  facing  on  the  second  step  from  the  top  of  the  stairway. 
According  to  her  testimony  she  got  her  foot  in  under  the  rubber^ 
and,  in  the  attempt  to  extricate  it,  was  violently  thrown  down,  so 
that  she  fell  the  whole  length  of  the  stairs.  At  the  close  of  the 
proof  the  case  resolved  itself  into  two  questions :  First^  whether 
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the  stairway  actually  was  in  a  dangerous  condition  and  that  condi- 
tion caused  the  plaintiflE  to  fall ;  and,  secondly^  whether,  assuming 
that  the  plaintiffs  fall  was  thus  occasioned  by  the  unsafe  and  inse- 
cure condition  of  the  rubber  on  the  stairs,  that  condition  had  existed 
for  so  long  a  time,  and  under  such  circumstances,  as  to  render  the 
landlord  chargeable  with  constructive  notice  of  its  existence.  He 
could  be  held  liable  only  if  both  these  questions  were  answered  in 
the  affirmative.     {Henkel  v.  Murr^  31  Hun,  28.) 

As  to  the  first  question,  the  evidence  was  conflicting,  but  that 
adduced  in  behalf  of  the  plaintiff  was  sufficient  to  sustain  a  finding 
in  her  favor. 

As  to  the  second  question,  there  was  no  evidence  that  the  defend- 
ant had  actual  notice  of  the  defect  and  the  trial  judge  so  instructed 
the  jury.  The  learned  counsel  for  the  appellant  contends  that  there 
was  no  evidence  from  which  it  can  properly  be  inferred  that  the 
landlord  ought  to  have  known  of  the  defect  if  it  existed,  bat  I 
think  that  the  record  is  adverse  to  his  contention  on  this  point. 
The  plaintiffs  brother-in-law  swore  distinctly  and  positively  that  the 
stairs  were  in  bad  condition,  the  rubber  being  torn  slightly  in  the 
middle  and  loose  on  the  first  and  second  steps  from  the  top ;  that 
he  was  a  frequent  visitor  to  the  premises  and  noticed  this  condition 
particularly  a  week  before  the  accident.  The  defendant  testified 
that  he  collected  the  rent  of  the  premises  and  visited  the  house 
every  day  as  he  lived  next  door  and  attended  to  the  repairing  there. 
The  janitress  whom  he  employed  stated  that  it  was  her  duty  to 
sweep  the  stairs  and  light  the  lamps,  and  that  she  went  up  and  down 
every  day.  Although  both  these  witnesses  denied  that  the  rubber 
on  the  stairs  was  in  bad  condition  at  the  time  the  plaintiflE  said  she 
was  injured,  the  jury  may  have  found  that  the  defendant  and  the 
janitress,  his  agent  in  charge  of  the  premises,  were  mistaken  on  this 
point,  and,  furthermore,  that  they  visited  the  hallway  and  stairs  so 
often  that  they  ought  to  have  known  of  any  dangerous  defect  which 
had  existed  there  a  week. 

I  think  that  there  was  sufficient  evidence  to  sustain  the  verdict, 
and  that,  in  view  of  the  medical  testimony,  we  should  not  deem  it 
excessive. 

I  am,  therefore,  in  favor  of  affirmance. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Digitized  by  VjOOQIC 


PLACE  V.  CONKLIN.  191 

App.  Div.]  Second  Dbfartmekt,  November  Term,  1898. 


Isaac  D.  Puice,  Respondent,  v,  James  H..  Conklin  and  Mary  F. 
CoNKLiN,  Appellants,  Impleaded  with  Sarah  A.  Place  and 
Walter  Dumville. 

Brokerage  on  a  marriage  contract  —  payment  of  tJie  brokefsfee  by  the  wife  with  prop- 
erty procured  from  the  husband  —  tlie  latter  may  sue  for  its  recovery. 

Where  a  i;\'oman,  in  pursuance  of  a  previous  agreement  made  with  a  marriage 
broker  employed  by  her,  after  her  marriage  procures  money  and  land  from  her 
husband,  who  is  ignorant  of  the  agreement,  and  pays  the  broker  his  stipulated 
fee  by  turning  over  the  money  and  giving  a  mortgage  on  the  land  to  him,  a 
suit  is  maintainable  by  the  husband  to  recover  such  money  from  the  broker 
and  to  annul  the  mortgage. 

Although  the  property  may  have  been  turned  over  to  the  woman  after  she  was 
married,  in  pursuance  of  a  promise  made  at  the  time  of  the  engagement,  the 
whole  transaction  is  vitiated  by  the  conspiracy  between  the  would-be  wife  and 
the  marriage  broker  to  obtain  the  marriage  brokerage  fee  from  the  husband. 

Appeal  by  the  defendants.  James  II.  Conklin  and  Mary  F.  Conk- 
lin,  from  a  jndgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Orange  on  the 
23d  day  of  March,  1898,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Orange  Special  Terra. 

John  Miller y  for  the  appellants. 
A.  H,  F,  SeegeVj  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  : 

In  the  case  of  Duval  v.  Wellman  (124  N".  T.  166)  a  contract 
whereby  a  woman  employed  a  man  as  a  marriage  broker  to  procure 
for  her  a  husband  was  pronounced  void  as  against  public  policy,  and  it 
was  held  that  the  woman  was  entitled  to  recover  from  the  marriage 
broker  the  sum  of  iifty-iive  dollars  wliich  she  had  paid  for  his  efforts 
in  her  behalf.  Although  she  was  a  participant  in  the  wrongful 
transaction  she  was  deemed  less  blameworthy  than  the  broker, 
and  the  court,  therefore,  felt  warranted,  under  well-established  rules, 
in  granting  her  relief.  To  have  done  otherwise,  as  was  pointed  out 
by  Brown,  J.,  who  delivered  the  opinion,  would  have  been  to  enable 
the  defendant  and  otliers  of  the  same  ilk  ''  to  ply  their  trade  and 
secure  themselves  in  the  fruits  of  their  illegal  transactions." 

The  present  case  goes  a  step  further.  Here  the  efforts  of  the 
broker  were  successful  in  bringing  about  the  desired  marriage.    The 
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woman  who  employed  him,  in  pursuance  of  a  previous  agreement 
between  them,  of  which  her  husband  had  no  knowledge,  then  pro- 
cured money  and  land  from  her  husband  and  paid  the  broker  his 
stipulated  fee  by  turning  over  the  money  to  him  and  giving  iiim  a 
mortgage  on  the  land.  This  suit  is  brought  by  the  victimized  hus- 
band, who  thus  unwittingly  paid  the  marriage  brokerage,  to  recover 
the  money  from  the  broker  and  annul  the  mortgage ;  and  the  court 
at  Special  Term  has  rendered  judgment  in  favor  of  the  plaintiff. 

We  find  no  difiiculty  in  sustaining  the  judgment.  If  the  action 
of  Duval  V.  Wellman  {supra)  was  maintainable  by  one  who,  although 
she  was  particeps  criminis  with  the  broker,  was  nevertheless  not 
regarded  as  being  in  pari  delicto  with  him,  much  more  clearly  is 
this  suit  maintainable  by  the  husband  here,  who  is  wholly  innocent 
in  the  transaction,  and  has  simply  been  made  the  dupe  of  his  wife 
and  the  marriage  broker  who  conspired  together  to  obtain  the 
brokerage  fee  out  of  his  property.  Their  agreement  was  unlawful, 
and  he  who  has  suffered  from  it  may  assert  its  illegality  and  have 
restored  to  him  the  property  of  which  it  has  operated  to  deprive  him. 

Tlie  case  comes  before  us  upon  the  judgment  roll  alone,  without 
any  of  the  evidence.  The  appellants  thus  practically  concede  that 
the  findings  of  fact  are  supported  by  the  proof ;  and  although  they 
have  filed  exceptions  to  the  findings  of  fact,  as  well  as  to  the  con- 
clusions of  law,  they  have  no  standing  here  except  to  question  the 
correctness  of  the  latter.  They  insist  that  the  property  having  been 
turned  over  to  the  woman  after  she  was  married,  in  pursuance  of  a 
promise  made  at  the  time  of  the  engagement,  the  marriage  consti- 
tuted a  good  consideration  for  the  transfer ;  and  that  the  money  and 
land  having  thus  become  the  property  of  the  wife,  she  was  at 
liberty  under  the  law  to  do  what  she  liked  with  her  own.  This 
argument,  however,  ignores  the  basic  fact  that  the  whole  transaction 
was  vitiated  by  the  conspiracy  between  the  would-be  wife  and  the 
marriage  broker  to  obtain  the  marriage  brokerage  fee  from  the 
hoodwinked  husband.  Upon  the  findings  of  fact,  we  entertain  no 
doubt  as  to  the  correctness  of  the  conclusions  of  law  reached  by  the 
learned  trial  judge  in  this  case. 

The  judgment  must,  therefore,  be  affirmed. 

All  concurred. 

Judgment  affirmed,  with  costs. 
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Mary  Bcllenka^p,  Appellant  and  Respondent,  v.  Annib  Bullbn-         "snajj 
KAMP,  Respondent  and  Appellant.  um 

148    5101 

i52    623 

Fiduciary  relation  —  transfer  of  land  alleged  to  have  been  induced  by  —  absence  of 

a  finding  to  that  effect  in  the  record  on  appeal. 

Upon  the  trial  of  an  action  to  procure  a  reconveyance  of  land,  testimony  was 
given  on  behalf  of  the  plaintiff  that  the  plaintiff's  brother,  towards  whom  the 
plaintiff,  the  grantor  of  the  hind,  entertained  a  warm  sisterly  affection,  was  the 
active  agent  of  the  grantee,  his  wife,  in  bringing  about  the  conveyance  thereof 
to  the  latter,  and  that  both  of  them,  orally  assured  the  grantor  that  the  prop- 
erty would  be  returned  to  her. 

Mdd,  that  an  appellate  court,  where  the  record  did  not  disclose  any  finding  on 
this  subject  by  the  trial  court,  was  not  in  a  position  to  hold  that  the  grantor 
had  shown  herself  entitled  to  relief  on  the  ground  that  the  conveyance  was 
procured  through  the  influence  of  a  confidential  relation. 

Appeal  by  the  plaintiff,  Mary  Biillenkamp,  from  so  much  of 
a  judgment  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings  on  the  5th  day  of  July,  1898,  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  Kings 
County  Special  Term  as  adjudges:  "That  after  the  defendant 
received  said  conveyance  she  laid  out  and  expended  upon  the 
said  lands,  for  the  benefit  of  the  plaintiff  in  the  matters  shown 
below,  the  following  sums  of  money  :  $197.05  expended  to  sat- 
isfy  a  judgment  against  Henry  Bullenkamp,  under  which  sup- 
plementary proceedings  were  instituted ;  $228.02  expended  in 
lawyer's  fees  on  supplementary  proceedings,  premiums  on  insur- 
ance that  Henry  Bullenkamp's  daughter  collected,  and  other  bills 
of  Henry  Bullenkamp ;  $755.40  for  interest  and  taxes  on  the  land 
in  question,  paid  by  the  defendant  before  the  one  thousand  dollars 
was  raised  by  her  on  mortgage ;  $534.66  for  lumber  and  labor  for 
putting  up  advertising  fences  from  which  considerable  income  for 
advertising  was  received."  And  also  from  so  much  of  the  decree 
herein  as  provides  in  paragraph  5,  "  That  the  plaintiff  must  repay 
said  Amelia  E.  Louis  or  satisfactorily  secure  to  her  the  sum  of 
$1,050  and  interest  thereon,  and  until  such  action  is  taken,  as  will 
discharge  or  secure  such  indebtedness  to  Mrs.  Louis,  the  aforesaid 
sura  of  $1,050  shall  constitute  a  charge  and  equitable  lien  upon  the 
App.  Div.— Yol.  XXXIV.        25 
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land  belov^  described."  And  also  from  so  much  of  the  decree  herein 
as  provides  in  paragraph  6,  "  That  the  plaintiff  should  pay  to  the 
defendant  the  sum  of  $2,290.06,  the  aggregate  of  the  moneys  claimed 
to  have  been  expended  by  her  on  account  of  and  for  the  benefit  of 
the  lands  in  suit  or  lose  all  riglit  in  and  to  such  lands."  And  also 
from  so  much  of  the  decree  herein  as  provides  in  paragraph  7, 
"That  upon  the  compliance  with  the  direction  and  provisions  of 
paragraphs  five  and  six  of  this  decree  the  defendant  is  directed  to 
execute,  duly  acknowledge  and  deliver  to  the  plaintiff  herein  a  good 
and  sufficient  deed  of  the  lands  below  described."  And  also  from 
so  much  of  the  decree  as  provides  in  paragraph  8,  "  But  this 
direction  and  decision  is  made  upon  condition  and  not  otherwise  that 
the  plaintiff  comply  with  the  provisions  of  paragraphs  live  and  six 
of  this  decree  and  make  the  payments  therein  provided  for  and  so 
pay  or  secure  said  Amelia  E.  Louis  for  or  on  account  of  the  loan 
made  by  her  upon  the  promissory  note  of  the  plaintiff  within  ninety 
days  from  June  22,  1898."  And  also  from  so  much  of  the  decree 
herein  as  provides  in  paragraph  9,  "  That  if  the  plaintiff  fails  to 
make  the  payments  and  give  the  security  herein  prescribed  as  neces- 
sary to  entitle  her  to  a  reconveyance  within  the  time  herein  limited, 
that  then  a  further  judgment  may  be  entered  at  the  foot  of  the 
decree  forever  barring  and  determining  all  the  plaintiff's  rights  in  or 
to  such  land  or  any  of  it  and  all  right  or  remedy  in  any  manner 
against  the  defendant." 

Also  an  appeal  by  the  defendant,  Annie  Bullenkamp,  from  the 
whole  of  said  judgment. 

Cromwell  Q.  Macy^  for  the  plaintiff. 

George  Edwin  Joseph  [Alex.  S,  Bacon  with  him  on  the  brief], 
for  the  defendant. 

WiLLARD  BaRTLETT,  J.  \ 

This  is  a  curious  case.  In  1890  Henry  Bullenkamp  \X'as  engaged 
to  be  married  to  Amelia  E.  Louis,  and  he  borrowed  from  her  $1,050, 
to  be  applied  to  the  purchase  of  the  lots  near  Ocean  Parkway  in 
Kings  county,  which  are  the  subject  of  controversy  in  this  action. 
At  the  instance  of  Henry  Bullenkamp  the  lots  were  conveyed  by 
the  vendor  to  the  plaintiff,  Mary  Bullenkamp,  Henry's  sister,  and,  in 
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order  to  assure  to  Mrp.  Louis  the  repayment  of  the  $1,050  thus 
loaned  by  her,  Henry  Bullenkamp  procured  the  plaintiff,  his  sister, 
to  execute  and  deliver  to  Mrs.  Louis  her  promissory  note  for 
that  amount.  It  may  be  st^ited  here  that  this  promissory  note  has 
never  b^en  paid  and  has  apparently  become  barred  by  the  Statute 
of  Limitations. 

Although  he  was  engaged  to  Mrs.  Louis  for  a  number  of  years, 
Henry  Bullenkamp  did  not  marry  her,  but  eventually  became  the 
husband  of  the  lady  who  iigures  in  this  litigation  as  the  defendant 
Annie  Bullenkamp,  now  his  widow. 

In  December,  1896,  the  plaintiff  having  the  legal  title  to  the  real 
estate  :'n  question  and  the  possession  thereof,  acquired  through  her 
brother  in  the  manner  which  has  been  stated,  conveyed  the  property 
at  his  instance  to  Annie  Bullenkamp,  the  defendant  (who  had  then 
become  his  wife),  for  a  nominal  consideration.  The  present  suit  is 
insiiituted  by  his  sister,  the  grantor,  to  obtain  a  reconveyance  of  the 
lots.  The  learned  court  at  Special  Terra  has  directed  that  the 
defendant  reconvey  the  land  in  controversj^  to  the  plaintiff  upon 
certain  conditions  set  out  in  the  decree.  Both  parties  have  appealed, 
the  defendant  being  dissatisiied  that  the  plaintiff  should  have  obtained 
any  relief  at  all,  and  the  plaintiff  being  dissatisfied  with  some  of  the 
conditions  which  the  judgment  imposes  upon  her. 

The  finding  upon  which  the  judgment  rests,  so  far  as  the  direc- 
tion  to  reconvey  is  concerned,  is  in  these  words :  "  Second.  That 
on  the  17th  day  of  December,  1896,  the  plaintiff  signed,  duly 
acknowledged  and  delivered  a  deed  to  the  defendant  of  the  land 
above  described  for  a  nominal  consideration,  and  witli  the  intention 
and  purpose  of  enabling  the  defendant  to  raise  money  with  which 
to  make  expenditures  for  the  benefit  of  the  plaintiff  and  relieving 
the  land  of  charges  against  the  same,  and  further  that  said  convey- 
ance was  made  to  the  defendant  upon  her  declaration  and  agreement 
that  the  defendant  would  reconvey  said  land  to  the  plaintiff." 

This  finding  refers  to  an  oral  promise  to  reconvey.  There  is  no 
pretense  or  suggestion  in  the  evidence  of  any  written  promise.  The 
finding,  therefore,  makes  out  nothing  more  than  a  case  of  the  mere 
breach  of  an  oral  agreement  for  the  conveyance  of  an  intei^est  in 
land,  which  courts  of  equity  are  not  authorized  to  enforce.  (  Wood 
V.  Rahe^  96  K.  Y.  414 ;  Ilutchhison  v.  Hutchinson^  84  Hun,  482.) 
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It  is  true  that  there  is  testimony  in  this  record  which,  if  believed 
by  the  learned  trial  judge  and  made  the  basis  of  a  proper  finding  of 
fact,  might  bring  the  case  within  the  principle  asserted  in  Gold- 
smith V.  Goldsmith  (145  N.  Y.  313)  in  respect  to  the  creation  of  an 
implied  trust  in  real  property  by  means  of  a  parol  agreement  in 
regard  to  the  disposition  thereof,  between  persons  standing  in  a 
confidential  relation  to  one  another.  Indeed,  the  counsel  for  the 
defendant  expressly  concedes  that  the  Statute  of  Frauds  can  be 
avoided  where  one  person  holds  a  relation  of  confidence  and  trust 
to  another  and  takes  advantage  of  that  relationship,  as  a  father  to 
a  child  or  a  guardian  to  a  ward,  to  obtain  property  under  a  parol 
agreement  to  reconvey.  He  insists,  however,  that  this  doctrine  has 
no  application  to  a  relationship  no  more  confidential  than  that 
between  sisters-in-law  of  mature  years.  Yet  it  is  to  be  borne  in 
mind  that  the  brotlier  of  the  grantor  here,  toward  whom  she  evi- 
dently entertained  a  warm  sisterly  afiFection,  was  the  active  agent  of 
the  grantee,  his  own  wife,  in  bringing  about  the  conveyance  to  the 
latter,  and  that  if  the  testimony  in  behalf  of  the  plaintiff  is  true, 
both  he  and  his  wife  assured  her  that  the  property  would  be 
returned  to  her.  I  am  by  no  means  prepared  to  say  that  tliis  evi- 
dence would  not  justify  the  court  in  holding  tliat  the  property  was 
acquired  through  the  influence  of  a  confidential  relation,  in  such  a 
manner  as  to  entitle  the  plaintiff  to  relief  under  the  doctrine  of 
Goldsmith  v.  Goldsmith  {supra)  and  similar  cases.  But  the  trouble 
is  that  we  have  in  this  record  no  finding  on  the  subject.  We  do 
not  know  whether  the  learned  trial  judge  believed  or  did  not  believe 
the  testimony  tending  to  show  that  Henry  Bullenkamp  was  the  real 
party  in  interest  in  the  transaction  and  in  participation  with  the 
defendant,  got  his  sister,  by  reason  of  the  confidential  relationship 
between  them,  to  deed  the  lots  to  his  wife. 

In  the  absence  of  a  determination  of  this  and  similar  questions 
suggested  by  the  record,  it  is  impossible  for  this  court  to  hold  that 
the  plaintiff  has  shown  herself  entitled  to  prevail  in  the  action. 
Hence,  there  must  be  a  new  trial,  upon  which,  perhaps,  she  may 
present  these  issues  in  such  a  way  as  to  have  them  decided.  AVo 
ought  to  add,  however,  that  if  she  had  made  out  a  case  for  a  recon- 
veyance, the  court  was  not  authorized  to  charge  the  land  with  any- 
thing more  than  the  moneys  expended  by  the  defendant  for  interest 
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and  taxes.  The  court  at  Special  Terra  went  so  far  as  to  make  the 
granting  of  any  relief  to  the  plaintiff  conditional  upon  her  paying 
or  securing  the  payment  to  Amelia  Louis  of  the  $1,050  loaned  by 
that  lady  to  Henry  BuUenkamp  under  the  circumstances  already 
narrated.  Mrs.  Louis  was  not  a  party  to  this  action,  nor  does  it 
appear  that  she  has  ever  made  any  claim  of  any  kind  against  the 
property  in  suit.  We  know  of  no  theory  recognized  in  the  law 
upon  which  the  money  obtained  by  Henry  BuUenkamp  from  Mrs. 
Louis  can  be  made  a  lien  on  this  property,  in  the  manner  attempted 
in  this  judgment. 

If  the  decree  under  review  were  correct  in  this  respect,  an  out- 
lawed note  would  be  just  as  good  security  as  a  subsisting  mortgage. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  final  award  of  costs. 

All  concurred ;  Cullen,  J.,  in  result. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 


Henry  Gerlach,  Appellant,  v.  William  Brandreth,  as  President,       34        197! 
Joel  D.  Madden  and  Others,  as  Trustees  of  the  Village  of  Sing  ' 

Sing,  New  York,  and  Others,  Respondents.  83        ips 

Municipal  corporation  —  auction  by  a  tojcpayer  againM  village  tinistees  who  have  made 
excessive  appropriations  —  injwy  peculiar  to  him  need  not  be  shown. 

A  taxpayer  in  a  village  may  properly  maintain  an  action  against  the  members  of 
the  board  of  trustees  thereof,  who  have  appropriated  for  the  expenses  of  the 
village  during  a  fiscal  year  $6,700  more  than  the  village  charter  allowed,  and 
have  ordered  drafts  for  that  amount  to  be  drawn  on  the  village  treasurer. 

In'such  a  suit  it  is  not  necessary  for  the  taxpayer  to  show  injury  peculiar  to  him- 
self from  the  act  of  the  public  officials. 

Appeal  by  the  plaintiff,  Henry  Gerlach,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Westchester  on  tlie  7th  day  of  May,  1898, 
upon  tlie  decision  of  the  court  rendered  after  a  trial  at  the  West- 
chester Special  Term  dismissing  his  complaint  on  the  ground  that 
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it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  with 
notice  of  an  intention  to  bring  up  for  review,  upon  such  appeal,  an 
order  made  at  the  Westchester  Special  Term,  and  entered  in  said 
clerk's  office  on  the  7th  day  of  Maj',  1898,  dismissing  the  complaint. 

Frank  L,  Young ^  for  the  appellant 

Smith  Lent^  for  the  respondents. 

WiLLARD  BaRTLETT,  J.  : 

In  granting  the  motion  for  the  dismissal  of  the  complaint,  which 
was  made  before  any  testimony  was  taken,  it  is  evident  that  the 
learned  court,  at  Special  Term,  must  Jiave  misapprehended  ov  over- 
looked the  allegations  of  the  complaint,  which  are  to  be  found  in 
the  subdivisions  of  tlie  complaint  numbered  4th  and  8th. 

In  the  4th  subdivision  it  is  alleged,  in  substance,  that  the  char- 
ter of  the  callage  of  Sing  Sing, '^  as  amended  in  1897  (Laws  of  1897, 
chap.  496),  empowered  the  board  of  trustees  to  assess,  levy  and  col- 
lect upon  the  real  and  personal  property,  within  the  limits  of  said 
village,  a  sum  not  to  exceed  $20,000  in  any  fiscal  year,  to  be 
expended  to  defray  the  general  expense  of  said  village,  and  that  the 
same  statute  declared  that  the  board  should  have  no  power  to  con- 
tract any  debt  or  liability  or  enter  into  any  obligation  or  appropriate 
any  money  exceeding  the  amounts  therein  prescribed. 

In  the  8th  subdivision  of  the  complaint  it  is  alleged  that  the 
defendants,  who  constitute  the  board  of  trustees  of  the  village  of 
Sing  Sing,  have  contracted  debts  and  liabilities  and  have  entered 
into  obligations  and  have  appropriated  money  during  the  fiscal  year 
ending  on  the  second  Tuesday  in  March,  1898,  and  have  ordered 
drafts  drawn  upon  the  treasurer  of  the  village  therefor,  ''and  appro- 
priated on  the  general  expense  account  a  sum  exceeding  the  amount 
which,  by  law,  tlie}^  were  entitled  to  expend,  in  the  sum  of  six 
thousand  seven  hundred  (>>G,700)  dollars."  Then  follows  an  allega- 
tion that  the  said  drafts  are  illegal  and  void  as  against  the  village. 

We  do  not  see  why  these  averments  are  not  sufficient  to  enable 
a  taxpayer,  like  the  plaintiff,  to  maintain  a  suit  against  public  offi- 
cers to  restrain  illegal  official  acts  under  the  Code  and  statutes, 
authorizing  this  form  of  action.     (^Code  Civ.  Proc.  §  1925  ;  Laws  of 

*  Laws  of  1896,  chapter  83.—  [Rep. 
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1892,  chap.  301  ;*  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280 ;  Zieg- 
lev  V.  Chapin,  126  id.  342.) 

The  opinion  of  the  learned  judge  who  heard  the  case  at  Special 
Term  indicates  that  he  gave  no  force  or  effect  to  the  averment  that 
the  trustees,  being  empowered  to  appropriate  not  more  than  $20,000 
for  general  expense  in  any  fiscal  year,  had  in  fact  appropriated  in 
one  such  year  $0,700  more  than  the  law  allowed,  for  which  they 
had  ordered  drafts  drawn  on  the  village  treasurer.  Such  a  state  of 
facts  presented  a  prima  facie  case  of  illegal  official  action,  the 
further  prosecution  or  consummation  of  which  might  well  be 
opposed  by  a  taxpayer's  suit,  under  the  legislation  to  which  we  have 
referred.  In  such  a  suit  it  is  not  necessary  to  show,  as  the  defend- 
ants here  seem  to  suppose,  that  the  plaintiff  will  suffer  peculiar 
injury.  It  is  enough  for  him  to  show  that  lie  has  the  status  as  a 
taxpayer  which  the  statutes  prescribe,  and  that  the  act  of  the  defend- 
ants is  one  which  the  law  forbids. 

For  these  reasons,  without  reference  to  the  other  points  discussed 
upon  the  argument,  we  think  it  was  error  to  dismiss  the  complaint 
on  the  ground  stated. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 


Ralph  Wisner,  Respondent,  v,  Conrad  Sohopp,  Appellant, 
Impleaded  with  James  Smith. 

Payment  —  delitery  by  a  tend^  to  Ms  vendor  of  checks  stated  to  he  in  full  payment 
—  retention  of  t?ie  cliecks  by  tJte  vetidor,  who  states  that  he  will  accept  them  upon 
account. 

,  A  vendee  of  a  quantity  of  onions  refused  to  accept  them  on  the  ground  that  they 
did  not  conform  to  the  terms  of  the  contract  of  purchase,  and,  by  direction  of 
the  vendor,  sold  them  for  the  hitter's  benefit  and  on  his  account,  and  remitted 
the  proceeds  of  such  sale  to  him  by  two  checks,  one  stated  to  be  "In  full  pay- 
ment on  onions  shipped  Apr.  20th,*'  the  other  "  In  full  payment  2  cars  onions, 
18173  and  50335." 

♦Amending  chapter  531,  Laws  of  1881.— [Rkp. 


U  190 
54    413; 


34  199 

70         M94 
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The  first  check  was  iDdorsed  by  the  vendor  and  collected,  and  the  second  was 
indorsed  by  him  '*  Accepted  on  account,  Ralph  Wisner,"  and  was  also  collected. 

The  vendor  acknowledged  the  receipt  of  the  first  check  in  a  letter  to  the  vendee 
stating  that  he  would  give  the  vendee  credit  for  its  amount  and  would  look  to 
him  for  the  balance  of  |399,  which  would  have  been  the  amount  due  from  the 
vendee  if  he  had  accepted  the  onions.  The  vendor  also  acknowledged  the 
receipt  of  the  second  check  in  a  letter  to  the  vendee  which  stated  that  he  had 
given  the  vendee  credit  therefor  and  that  he  looked  to  him  for  the  balance. 

Meld,  that  the  retention  of  these  two  checks  by  the  vendor  and  the  collection  of 
the  money  thereon  under  the  circumstances  operated  to  relieve  the  vendee  from 
any  liability  by  reason  of  his  rejection  of  the  onions,  whether  that  rejection 
was,  in  the  first  instance,  justifiable  or  not. 

Appeal  by  the  defendant,  Conrad  Schopp,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintifiF,  entered  in  the  office  of 
the  clerk  of  the  county  of  Orange  on  the  11th  day  of  April,  1898, 
upon  the  verdict  of  a  jury,  and  also  from  an  order,  bearing  date  the 
22d  day  of  January,  1898,  and  entered  in  said  clerk's  office,  denying 
8aid  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Henry  Bacon^  for  the  appellant. 

M.  N.  Kane^  for  the  respondent. 

WiLLARD  BaRTLETT,  J.  I 

This  is  a  controversy  over  three  carloads  of  onions  which  were 
shipped  by  the  plaintiff,  as  vendor,  from  Orange  county,  to  the 
defendant,  as  vendee,  at  St.  Louis.  Tlie  defendant  refused  to  accept 
the  onions  upon  the  ground  that  they  did  not  conform,  either  in 
quality  or  condition,  to  the  terms  of  the  contract  of  purchase ;  and 
after  some  correspondence  with  the  plaintiff,  advising  him  of  his 
refusal  to  take  the  goods,  the  defendant  sold  the  onions  in  St.  Louis, 
by  plaintiff's  direction,  for  his  benefit  and  on  his  account.  There  is 
no  dispute  but  that  the  proceeds  of  these  sales  were  duly  remitted 
to  the  plaintiff.  The  present  suit  does  not  concern  those  proceeds, 
but  is  brought  to  recover  damages  against  the  defendant  on  the 
ground  that  the  onions,  when  they  reached  St.  Louis,  were  in  all' 
respects  what  the  plaintiff  had  agreed  to  deliver  there,  and  that  the 
defendant  was  not  justified  in  refusing  to  accept  them  and  pay  for 
them. 

There  was  conflicting  testimony  as  to  the  actual  quality  and  con- 
dition  of  the  onions,  so  that  the  question  of  whether  they  were 
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properly  rejected  or  not  was  a  question  for  the  jury.  There  is 
another  feature  of  the  case,  however,  which  I  think  demanded  the 
direction  of  a  verdict  in  favor  of  the  defendant. 

The  proceeds  of  the  sales  made  by  the  defendant  in  St.  Louis, 
after  he  liad  informed  the  plaintiff  of  his  rejection  of  the  onions, 
wore  remitted  to  him  in  two  checks.  The  first  check  was  drawn  on 
the  German- American  Bank  of  St.  Louis,  under  date  of  May  1, 

1894,  and  it  directed  that  bank  to  pay  to  Ralph  Wisner  or  order  $251 
"  In  full  payment  on  onions  shipped  Apr.  20th."  The  plaintiff  duly 
indorsed  this  check  and  obtained  the  money  thereon.  The  second 
check  was  drawn  on  the  same  institution,  under  date  of  May  29, 

1895,  and-  directed  the  bank  to  pay  to  the  order  of  Ralph  Wisner 
$319.03  "  In  full  payment  2  cars  onions,  13173  and  50335."  The 
plaintiff  indorsed  this  check  "  Accepted  on  account,  Ralph  Wisner," 
and  duly  collected  the  amount  thereof.  The  plaintiff  testifies  that 
upon  receiving  the  first  of  these  checks  he  wrote  to  the  defendant 
telling  him  that  he  had  received  his  check  for  $251,  and  would  give 
him  credit  for  that  and  look  to  him  for  the  balance  of  $399.  This 
balance  would  have  been  the  amount  due  from  the  defendant  if  he 
had  accepted  the  onions.  The  second  check  was  accompanied  by  a 
letter  from  the  defendant  in  reference  to  the  two  carloads  of  onions 
mentioned  tlierein,  in  which  he  wrote :  "  We  herewith  inclose  you 
sales  and  check  for  last  two  car  onions.  They,  no  doubt,  will  make 
you  a  loss,  but  you  can  only  blame  yourself,  as  such  stock  as  this  had 
no  right  to  be  shipped  our  way  at  all  this  late  in  the  season,  but 
should  have  been  sold  near  by  and  quickly  used  up."  Upon  the 
receipt  of  this  communication  the  plaintiff  wrote  to  the  defendant 
that  he  had  received  his  check  for  the  two  carloads  of  onions,  given 
him  credit  therefor,  and  looked  to  him  for  the  balance. 

I  think  that  the  retention  of  these  two  checks  and  the  collection 
of  the  money  Ihereon,  under  the  circumstances,  operated  to  relieve 
the  defendant  from  any  liability  by  rejison  of  his  rejection  of  the 
onions,  whether  that  rejection  was,  in  the  first  instance,  justifiable 
or  not.  The  learned  trial  judge  instructed  the  jury  in  respect  to 
this  branch  of  the  case  as  follows :  "  But  I  say  to  you  that  if  the 
defendant,  Mr.  Schopp,  when  he  sent  those  checks,  sent  them  to  the 
plaintiff  in  full  settlement  and  compromise  of  the  claim  for  damages 
App.  Div.— Vol.  XXXIY.        26 
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arising  out  of  these  transactions,  as  well  as  of  the  purchase  price 
which  the  goods  brought  in  St.  Louis — in  other  words,  if  his  intent 
was  that  he  would  sell  the  goods  for  wliatever  they  would  bring  on 
account  of  the  plaintiflE  and  pay  him  that  in  liquidation  of  the  entire 
claim  for  damages  and  everything  connected  with  them,  and  if  the 
plaintiflE  so  understood  it  or  should  have  understood  it  from  tlie 
letters  which  accompanied  the  checks,  or  from  the  surroundings  of 
the  transaction,  that  then  the  checks,  if  used,  were  to  be  taken  in 
full  payment,  and  the  plaintiflF  cannot  recover  anything,  no  matter 
if  he  did  write  the  letters  repudiating  their  acceptance  as  payments 
in  full." 

It  would  have  been  proper  to  leave  this  question  to  the  jury  if 
there  had  been  any  substantial  dispute  in  the  testimony  on  the  sub- 
ject or  any  evidence  from  which  conflicting  inferences  of  fact  could 
reasonably  be  drawn  ;  but  there  was  no  substantial  dispute  on  the 
subject,  and  it  seems  to  me  that  the  proof  warrants  only  one  infer- 
ence, and  that  is  that  the  plaintiflE  did  underetand  or  should  have 
understood,  from  the  checks  themselves  and  the  correspondence, 
that  tlie  checks  were  tendered  only  in  satisfaction  of  any  and  all 
claims  which  the  plaintiflE  might  have  on  account  of  the  action  of  the 
defendant  in  regard  to  the  respective  carloads  of  onions. 

It  is  argued  that,  irrespective  of  any  claim  which  tlie  plaintiflE  had 
against  tlie  defendant  for  damages  growing  out  of  his  rejection  of 
the  goods,  the  plaintiflE  was  entitled  to  receive  whatever  the  defend- 
ant had  collected  upon  his  sale  of  the  onions  on  his  account  after  he 
had  rejected  them,  and  that  the  words  "  in  fall,"  used  in  the  checks, 
may  be  understood  as  applying  to  the  full  payment  of  the  proceeds 
of  such  sales.  But  the  testimony  of  the  plaintiflE  himself  shows 
that  such  could  not  have  been  his  understanding,  and  that  he  must 
have  known  that  the  defendant,  in  sending  the  checks  in  the  form  in 
which  he  did,  intended  to  embrace  and  adjust  every  possible  claim 
against  him  which  conld  arise  out  of  his  transactions  with  the  plain- 
tiflE relative  to  these  onions.  Otherwise  it  is  impossible  to  imagine 
why  he  should  have  taken  the  pains  to  write  letters  stating,  in  sub- 
stance, that  he  would  keep  the  checks  on  account  and  hold  the 
defendant  liable  for  the  amount  of  the  purchase  price. 

It  seems  to  me  that  the  facts  bring  the  case  within  the  principle 
laid  down  in  Nassoly  v.  Tomlinson  (148  N.  Y.  326)  and.  the  cases- 
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there  cited.  The  position  of  the  plaintiff  here  was  that  tlie  defend- 
ant owed  him  upwards  of  a  thousand  dollars  more  than  was  repre- 
sented by  the  checks  which  lie  sent  hiin.  Evidently  apprehensive 
that  the  plaintiff  would  insist  upon  his  claim  for  this  amount,  the 
defendant,  in  forwarding  his  checks  for  the  sums  which  he  conceded 
to  be  due,  drew  them  in  such  a  form  as  to  call  the  plaintiff's  atten- 
tion to  the  fact  that  he  intended  them  in  satisfaction  of  his  entire 
liability  in  the  matter,  and  also  transmitted  with  the  second  check  a 
letter,  from  which  I  have  quoted  above,  which  made  this  intention 
still  more  manifest.  Under  thesp  circumstances,  as  was  said  by  the 
Court  of  Appeals  in  Fuller  v.  Kemp  (138  N.  Y.  231),  *Uhe 
acceptance  of  the  money  involved  the  acceptance  of  the  condition, 
and  the  law  will  not  permit  any  other  inference  to  be  drawn  from 
the  transaction." 

I  think  the  judgment  should  be  reversed. 

All  concurred,  except  Hatch,  J.,  absent. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


The  People  of  the  State  of  New  York,  Appellant,  v,  Theodore 
B.  Willis  and  William  E.  Phillips,  Respondents. 

Conspiracy  —  sufficitncy  of  an  indictmeni  alleging  an  agreement  between  a  publio 
officer  and  a  pnrate  person  by  which  the  officer  is  to  violate  his  duty  — specification 
ofilie  time  —  allegation  that  *'  Theodore  B.  Willis,  as  commissioner  of  city  works** 
entered  into  a  conspiracy. 

An  indictment  which  alleges  an  agreement  between  a  public  officer  and  a  private 
person  (the  parties  indicted),  in  terms  providing  that  the  public  officer  shall 
willfully  neglect  and  violate  any  duty  enjoined  upon  him  by  law,  the  neglect 
and  violation  of  which  sliall  appear  to  both  parties  to  be  effective  to  aid  the 
private  person  in  obtaining  money,  without  specifying  what  that  duty  may  be, 
and  which  specifies  five  overt  acts  as  having  been  done  to  effect  the  object  of 
the  alleged  conspiracy,  charges  a  criminal  conspiracy  under  the  laws  of  the 
State  of  New  York. 

Under  such  an  indictment  the  time  is  sufficiently  specified  as  "in  or  about  the 
month  of  February,  1896,  but  on  what  particular  day  the  grand  jury  is  unable 
to  more  particularly  set  forth,"  and  an  allegation  therein  that  the  defendant 
Theodore  B.  Willis,  as  commissioner  of  city  works,  entered  into  the  conspiracy, 
is  to  be  considered  as  charging  that  he  did  so  while  he  was  commissioner  of 
city  works. 
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Appeal  by  the  plaintiflF,  The  People  of  the  State  of  New  York, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  m  the  office  of  tlie  clerk  of  the  county  of  Kings  on  the 
24th  day  of  September,  1898,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  Kings  County  Special  Term  sustaining  the 
defendants'  demurrer  to  the  indictment. 

Josiah  T.  Marean^  District  Attorney^  for  the  appellant. 

Benjamin  F,  Tracy  and  De  Lancey  Nicoll  [Aliert  K  Lamb 
and  John  D,  Lindsay  with  them  on  the  brief],  for  the  respondents. 

WiLLARD  BaRTLETT,  J.  : 

This  is  an  appeal  in  behalf  of  the  People  from  a  judgment  in  the 
court  below  sustaining  a  demurrer  to  the  indictment.  The  indict- 
ment charges  the  defendants  with  conspiracy,  and  sets  out  five  overt 
acts  as  having  been  done  to  eifect  the  object  of  the  alleged  con- 
spiracy. The  demurrer  has  been  allowed  on  the  ground  that  the 
indictment  does  not  contain  a  plain  and  concise  statement  of  the 
a*ct  constituting  the  crime,  and  that  the  facts  stated  in  said  indicts 
ment  do  not  constitute  a  crime. 

In  order  to  pass  intelligently  upon  the  questions  presented  for 
review  on  this  appeal,  it  is  necessary  to  examine  the  indictment 
analytically  and  ascertain  precisely  what  the  accusation  is  against 
the  demurring  defendants.  In  this  examination  we  may  leave  out 
of  consideration  the  "  divere  other  persons  to  the  Grand  Jury 
unknown  "  who  are  mentioned  in  the  indictment,  for  it  is  enough 
if  there  is  a  good  charge  of  conspiracy  against  the  named 
defendants. 

An  analysis  of  the  indictment  shows  that  it  charges  a  conspiracy 
between  the  defendants  Phillips  and  Willis,  wherein  and  whereby 
it  was  agreed  that  Willis,  "  in  order  to  aid  and  support  and  render 
effective  "  demands  of  money  to  be  made  by  Phillips  from  persons 
then  or  thereafter  contracting  or  desiring  or  offering  or  intending 
to  contract  for  the  performance  or  furnishing  to  the  city  of  Brook- 
lyn, labor  or  materials,  in  cases  falling  within  the  scope  of  the 
powers  and  duties  of  Willis,  as  city  works  commissioner  (he,  the 
said  Willis),  should  and  would  "  willfully  neglect,'omit  and  actively 
violate  his  duty  as  such  Commissioner  of  City  Works  as  aforesaid, 
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imposed  by  law,  and  permit  his  subordinates  to  omit,  neglect  and 
violate  their  duties  as  sucli,  in  any  particular  in  which  such  neglect, 
omission  or  violation  should  to  them,  the  said  Theodore  B.  Willis 
and  the  said  William  E.  Phillips,  and  such  divers  other  persons,  or 
any  of  them,  appear  to  be  effective  to  aid  said  William  E.  Phillips 
and  such  divers  other  persons  in  obtaining  money  from  such  persons 
or  contractors  as  aforesaid." 

The  pleader  did  not  see  fit  to  charge  that  the  obtaining  of  the 
money  from  the  contractors  by  Phillips,  as  contemplated  by  the 
conspirators,  was  in  any  respect  unlawful,  although  it  is  difficult  to 
perceive  how  it  could  be  otherwise  than  illegal.  In  the  view  of  the 
law,  therefore,  the  conspiracy  sought  to  be  set  out  in  this  indictment 
is  a  conspiracy  "  to  make  use  of  means  themselves  the  subject  of 
indictment,  to  effect  an  indifferent  object."  (2  Whart.  Cr.  L.  [10th 
ed.]  §  1358.) 

These  means  in  the  present  case  were  the  willful  neglect,  omission 
and  active  violation  of  his  official  duties  by  the  defendant  Willis. 

They  constitute  a  crime  under  the  laws  of  this  State.  "  A  public 
officer,  or  person  holding  a  public  trust  or  employment,  upon  whom 
any  duty  is  enjoined  by  law,  who  willfully  neglects  to  perform  the 
duty,  is  guilty  of  a  misdemeanor."  (Penal  Code,  §  117.)  There  is 
a  similar  enactment  in  section  154  of  the  Penal  Code. 

Under  the  laws  of  this  State  if  two  or  more  persons  conspire  to 
commit  a  crime  each  of  them  is  guilty  of  a  misdemeanor.  (Penal 
Codcj  §  168.)  No  agreement,  however,  except  to  commit  a  felony 
upon  the  person  of  another,  or  to  commit  arson  or  burglary, 
amounts  to  a  conspiracy  in  this  State  unless  some  act  besides  such 
agreement  be  done  to  effect  the  object  thereof  by  one  or  more  of 
the  conspirators.  (Penal  Code,  §  171.)  In  the  case  of  a  conspiracy 
to  commit  a  crime  it  matters  not  whether  the  crime  contemplated  is 
the  main  object  or  end  sought  to  be  attained  by  the  conspirators,  or 
only  a  means  to  that  end.  It  is  enough  to  constitute  a  conspiracy 
that  the  parties,  whatever  the  incentive  to  the  agreement  may  be  or 
whatever  part  it  may  play  in  a  larger  scheme,  have  agreed  together 
to  commit  a  crime. 

In  the  court  below  the  indictment  has  been  condemned  as  defec- 
tive because  the  pleader  has  not  set  out  what  was  the  public  duty  of 
the  defendant  Willis  in  the  premises,  and  has  not  pointed  out  the 
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violation  thereof  which  the  parties  had  in  contemplation.  "  What 
were  tlie  powers  and  duties  of  Willis  as  commissioner  of  citj 
works,"  asks  the  learned  judge,  "  with  respect  to  persons  contract- 
ing to  perform  labor  for,  and  to  furnish  materials  to,  the  city  ? 
What  was  the  character  of  the  duties  which  the  conspirators  con- 
templated he  should  neglect,  omit  and  willfully  violate,  and  in  what 
manner  were  these  neglects,  omission  and  violations  of  duty  to  be 
perpetrated?  In  what  manner  and  to  what  extent  would  these 
neglects,  omissions  and  violations  of  duty  aid,  or  tend  to  aid,  the 
demand  of  money  from  persons  contracting  with  the  city  ? " 

Because  the  indictment  does  not  answer  these  questions,  it  is 
declared  not  to  contain  the  plain  and  concise  statement  of  the  act 
constituting  the  crime  within  the  requirements  of  section  275  of  the 
Code  of  Criminal  Procedure. 

It  seems  to  us  that  this  conclusion  is  based  upon  a  misconception 
of  the  rules  of  criminal  pleading  as  applied  to  the  crime  of  con- 
spiracy. In  the  nature  of  things  the  charge  cannot  be  made  any 
more  definite  than  was  the  actual  agreement  of  the  conspirators. 
If  the  conspiracy  was  indefinite,  the  pleader  cannot  be  called  upon 
to  state  a  definite  conspiracy  in  order  to  make  the  indictment  good. 
Particulars  cannot  be  pleaded  which  did  not  enter  into  the  agree- 
ment. The  real  question  is  whether  such  agreement,  as  is  stated  in 
the  indictment,  no  matter  how  indefinite  it  was,  and  no  matter  how 
general  in  its  terms,  constitutes  a  criminal  conspiracy  under  the 
statute. 

We  do  not  see  why  it  was  necessary  to  set  out  in  the  indictment 
the  duties  which  were  imposed  by  law  upon  the  defendant  Willis  as 
commissioner  of  city  works.  The  charter  of  the  city  of  Brooklyn 
(Laws  of  1888,  chap.  583),  which  prescribed  the  duties  of  that  offi- 
cer, was  a  public  statute,  of  which  the  courts  of  this  State  were 
bound  to  take  judicial  notice,  without  formal  allegation  or  proof. 
The  alleged  conspiracy  was  not  an  agreement  to  neglect  or  violate 
any  particular  one  of  those  duties,  but  such  of  them  as  should  there- 
after seem  to  the  conspirators  to  be  effective  in  carrying  out  their 
object.  If  these  were  actually  the  terms  of  the  compact,  the  con- 
spiracy could  not  truthfully  be  charged  otherwise  than  it  is  charged 
in  the  indictment,  so  that  the  discussion  brings  us  down  to  the  ques- 
tion upon  which  this  branch  of  the  case  turns,  and  that  is  whether 
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an  agreement  between  a  public  officer  and  a  private  person,  whick 
in  terras  provides  that  the  public  officer  shall  willfully  neglect  and 
violate  any  duty  enjoined  upon  liim  by  law,  the  neglect  and  viola- 
tion of  which  shall  appear  to  both  parties  to  be  effective  to  aid  the 
private  person  in  obtaining  money,  without  specifying  what  that 
duty  nmy  be,  is  a  criminal  conspiracy  under  the  laws  of  this  State. 
If  it  is,  we  think  such  a  conspiracy  is  sufficiently  charged  in  this 
indictment.     If  it  is  not,  of  course,  the  indictment  falls. 

We  cannot  doubt  that  such  a  compact  is  a  crime.  To  hold  other- 
wise would  be  to  adopts  a  rule  which  would  free  all  conspimtors 
from  criminal  liability  if  they  only  took  care  to  make  their  agree- 
ment sufficiently  general  in  its  terms.  On  this  point  the  language 
used  in  a  celebrated  case  by  Chief  Justice  Willard,  of  South  Caro- 
lina, furnishes  a  cogent  argument :  "  To  illustrate  the  principle 
involved,  suppose  that  a  conspiracy  had  been  formed  to  rob  on  the 
highways,  but  no  person  had  been  designated  as  the  special  subject 
of  such  robbery,  and  no  definite  place  or  means  of  overpowering  the 
victims  of  the  plot  formed  part  of  the  agreement  of  conspiracy. 
Money  and  arms  are  collected  to  carry  out  the  conspiracy,  the  band 
is  divided,  distributed  and  posted,  some  for  purposes  of  direct 
attack,  others  to  watch  against  surprise,  and  others  to  reinforce  a 
weak  party.  No  action  has  yet  appeared  to  put  in  exercise  the  for- 
midable combination  of  force  and  skill.  At  this  stage  of  the  opera- 
tion the  parties  are  arrested  and  charged  with  a  conspiracy  to  rob. 
Must  the  charge  fail  because  the  terms  of  the  conspiracy  did  not 
embrace  circumstances  of  time,  place  and  person,  as  it  regarded  the 
accomplishment  of  its  purpose?  *  *  *  It  would  be  a  just 
reproach  to  the  common  law  if  it  afforded  no  means  of  dissipating 
combinations  threatening  the  destruction  of  legal  security,  however 
formidable  they  might  be,  because  the  objects  were  general  and 
threatened  the  community  indefinitely,  and  were  not  aimed  at  some 
particular  member  of  the  community,  or  to  some  other  limited  and 
defined  sphere."     {State  v.  Cardoza,  11  S.  C.  195,  234.) 

There  are  few  cases  in  the  books  dealing  with  conspiracies 
where  the  agreements  of  the  conspirators  are  general  in  their  terms, 
probably  by  reason  of  the  fact  that  most  conspiracies  contemplate 
acts  which  are  particularly  specified  when  the  criminal  agreement  is 
made.    A  leading  case  in  Pennsylvania,  however,  in  which  the 
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agreement  was  somewhat  analogous  to  that  under  consideration 
here,  is  Commonwealth  v.  Gillespie  (7  S.  &  R.  469).  There  the 
first  count  of  the  indictment  alleged  that  both  of  the  defendants 
did  conspire  to  sell  and  expose  to  sale  and  cause  and  procure  to  be 
sold  and  exposed  to  sale  a  lottery  ticket  and  tickets  in  a  lottery  not 
authorized  by  the  laws  of  the  Commonwealth.  This  count  was  held 
to  be  good  because  the  conspiracy  was  to  sell  any  prohibited  lottery 
tickets  that  the  defendants  could  sell,  not  of  any  particular  lottery, 
but  of  all. 

It  niust  be  conceded  that  the  view  taken  in  the  court  below  finds 
some  sanction  in  the  language  used  by  Chief  Justice  Waite  in 
United  States  v.  Cruikshank  (92  U.  S.  542)  in  which,  among  other 
things,  we  find  this  statement :  "  In  Maine  it  is  an  offense  for  two  or 
more  to  conspire  with  the  intent  unlawfully  and  wickedly  to  commit 
any  crime  punishable  by  imprisonment  in  the  State  prison ;  *  *  * 
but  we  think  it  will  hardly  be  claimed  that  an  indictment  would  be 
good  under  this  statute,  which  charges  the  object  of  the  conspiracy  to 
have  been  ^  unlawfully  and  wickedly  to  commit  each,  every,  all  and 
singular  the  crimes  punishable  by  imprisonment  in  the  State  prison.' 
All  crimes  are  not  so  punishable.  Whether  a  particular  crime  be 
such  a  one  or  not,  is  a  question  of  law.  The  accused  has,  therefore, 
the  right  to  have  a  specification  of  the  charge  against  him  in  this 
respect,  in  order  that  he  may  decide  whether  he  should  present  his 
defense  by  motion  to  quash,  demurrer,  or  plea ;  and  the  court,  that  it 
may  determine  whether  the  facts  will  sustain  the  indictment."  In 
thus  writing,  however,  we  think  it  is  evident  that  the  learnjed  chief 
justice  did  not  have  in  mind  an  agreement,  the  actual  terms  of  which 
should  provide  for  the  commission  of  all  the  crimes  punishable  in  a 
certain  manner.  Can  it  be  possible  that,  under  the  law  of  Maine,  or 
the  law  of  this  State,  if  two  or  more  persons  entered  into  a  written 
compact  of  this  character,  their  agreement  would  not  constitute  a 
conspiracy  ?  We  think  it  would  constitute  a  conspiracy  beyond  any 
manner  of  doubt.  The  generality  of  the  agreement  would  not 
destroy  its  criminal  character. 

None  of  the  other  decisions  cited  by  the  defendants  upon  this 
branch  of  the  ease  have  any  bearing  upon  the  real  question,  which 
is  whether,  assuming  the  conspiracy  to  liave  been  as  general  in  its 
terms  as  that  alleged  in  this  indictment,  it  is  punishable  under  the 
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law,  or  wliether  the  charge  must  fail  because  it  cannot  be  set  out 
with  more  particularity  than  the  facts  will  warrant. 

Our  conclusion  is  that  the  demurrer  should  not  have  been  sus- 
tained upon  either  of  the  grounds  for  its  allowance  stated  in  the 
judgment  under  review.  Several  other  objections  to  the  indict- 
ment, however,  are  presented  in  the  brief  for  the  respondents,  and 
these  should  also  be  considered  in  disposing  of  the  appeal. 

It  is  contended  that  the  indictment  is  fatally  defective  in  not  stat- 
ing the  time  when  the  defendants  entered  into  the  alleged  con- 
spiracy. That  time  is  stated  to  have  been  "  in  or  about  the  month 
of  February,  1896,  but  on  what  particular  day  the  grand  jury  is 
unable  to  more  particularly  set  forth."  We  think  that  this  aver- 
ment is  sufficiently  specific.  "  The  precise  time  at  which  the  crime 
was  committed  need  not  be  stated  in  the  indictment ;  but  it  may  be 
alleged  to  have  been  committed  at  any  time  before  the  finding 
thereof,  except  where  the  time  is  a  material  ingredient  in  the  crime." 
(Code  Crim.  Proc.  §  280.)  In  the  case  of  The  People  v.  Emerson 
(53  Hun,  437)  the  question  considered  related  not  to  pleading  the 
time  when  the  alleged  crime  was  committed,  but  to  proof  of  the 
time,  and  it  was  held  that  it  was  competent  to  prove  transactions  on 
days  other  than  the  day  named  in  the  indictment.  In  The  People 
V.  Olnusted  (74  Hun,  323)  the  information  alleged  that  the  defend- 
ant committed  the  crime  "  on  various  occasions  of  1890  and  '91." 
It  was  held  by  a  majority  of  the  General  Term  in  the  third  depart- 
ment that  this  allegation  as  to  time  was  defective.  "  Stating  the 
offense  to  have  been  committed  during  two  years,  *  *  *  "  said  Mr. 
Justice  Herrigk,  "  is  not  fixing  any  time  at  all."  This  is  very  differ- 
ent, however,  from  the  allegation  here,  which  fixes  the  time  within  a 
month.  In  The  People  v.  Polhavius  (8  App.  Div.  133)  the  defend- 
ant was  charged  with  having  violated  the  Excise  Law,  "between 
April  1st,  1895,  and  July  5th,  1895,  inclusive,  and  jmrticularly  on 
July  3d  and  4th,  1895."  It  was  held  that  the  information  was 
sufficiently  definite  as  to  time  "to  enable  the  defendant  to  have  the 
benefit  of  the  judgment  as  a  plea  in  bar  to  a  future  prosecution." 
We  think  the  same  conclusion  must  be  reached  as  to  the  allegation 
of  time  in  the  present  case.  It  is  true  that  in  Ledhetier  v.  United 
States  (170  U.  S.  GOG)  there  is  an  intimation  that  an  indictment 
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might  be  regarded  as  insufficient  on  demurrer  which  alleged  the 

ojffense  to  have  been  committed  "  on  the day  of  April,  1896." 

Nevertheless  the  Supreme  Court  of  the  United  States  there  held 
that  this  allegation  as  to  time  did  not  invalidate  it  on  a  motion  in 
arrest  of  judgment;  and  it  is  to  be  noted  that  the  statement  of 
time  in  that  case  was  capable  of  being  regarded  as  no  statement  at 
all  on  account  of  the  omission  to  fill  the  blank. 

A  further  objection  which  the  respondents  make  to  the  indict- 
ment is  that  it  fails  properly  to  set  forth  any  overt  act.  We  have 
examined  in  detail  the  criticisms  of  their  learned  counsel  upon  the 
several  averments  of  the  indictment  with  respect  to  the  overt  acts 
charged  and  find  no  defect  therein  which  can  fairly  be  regarded  as 
serious,  much  less  fatal. 

As  to  the  contention  that  the  indictment  charges  more  than  one 
crime,  within  the  meaning  of  sections  278  and  279  of  the  Code  of 
Criminal  Procedure,  we  are  satisfied  with  the  opinion  of  the  court 
below  on  that  subject.  As  to  the  suggestion  that  the  indictment  is 
fatally  defective,  because  it  charges  that  the  defendant  Theodore  B. 
Willis,  as  commu8io7ier  of  city  worka^  entered  into  the  conspiracy, 
we  think  that  the  w^ord  "  as  "  is  to  be  regarded  as  used  in  the  sense 
of  the  word  "  being,"  so  that  the  charge,  in  substance,  is  that  he 
entered  into  the  conspiracy  while  he  was  commissioner  of  city  works. 

The  judgment  should  be  reversed  and  a  judgment  entered  disal- 
lowing the  demurrer. 

All  concurred. 

Judgment  reversed  and  judgment  directed  disallowing  demurrer. 
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James  V.  Lawrence,  as  Sole  Surviving  Partner  of  the  Firm  of 
Lawrence  Brothers,  Appellant,  v,  John  Daw^son  and  William 
Archer,  Respondents,  Impleaded  with  the  Board  of  Education 
OF  THE  City  of  Mount  Vernon  and  Others. 

Mechanic 8  lien  —  a  payment  by  the  principal  contractor  to  a  sub-contractor  before  it 

became  due. 

A  materialman,  being  about  to  file  a  lien  against  a  sub-contractor,  was  assured  by 
tbe  principal  contractors  that  the  contract  between  them  and  the  sub-contractor 
contained  a  provision  for  the  retention  of  fifteen  per  cent  of  the  amount  due 
until  the  work  was  completed  and  "  that  said  moneys  had  been  and  would  be 
retained  and  said  provisions  and  terms  of  said  contract  as  to  payment  kept  and 
observed  by  "  them.  In  reliance  upon  these  representations  the  materialman 
refrained  from  filing  his  lien  for  a  period  of  more  than  six  weeks,  during  which 
time  the  contractors,  in  violation  of  their  representation,  paid  the  fifteen  per 
cent  to  the  sub-contractor  in  advance  of  the  terras  of  their  contract  with  him. 
The  materialman  then  filed  his  lien,  and  in  an  action  to  enforce  it,  it  was 
Held,  that  under  the  provisions  of  section  7  of  chapter  418  of  the  Laws  of  1897 
(the  Lien  Law),  such  payment,  having  been  made  prior  to  the  time  when  it 
became  due,  for  the  purpose  of  avoiding  the  provisions  of  that  act,  was  of  no 
effect  as  against  the  lienor,  and  in  the  enforcement  of  the  lien  was  not  to 
be  considered  in  determining  the  amount  due  from  the  contractors  to  the 
sub  contractor. 

Appeal  by  the  plaintiff,  James  V.  Lawrence,  as  sole  surviving 
partner  of  the  firm  of  Lawrence  Brothers,  from  so  much  of  a  judg- 
ment of  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  Westchester  on  the  25th  day  of  June,  1898,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  Westchester 
Special  Term,  as  adjudges  tliat  the  complaint  be  dismissed  as  to 
the  defendants  John  Dawson  and  William  Archer,  and  that  the 
mechanic's  lien  tiled  herein  by  the  plaintiff  is  not  a  valid  lien  upon 
the  moneys  deposited  with  the  defendant,  the  Board  of  Educa- 
tion of  the  City  of  Mount  Yernon,  by  the  defendants  Dawson  and 
Archer,  to  discharge  said  lien  and  now  held  to  await  the  result 
of  the  action. 

Ralph  Earl  Prime^  Jr.^  for  the  appellant. 

Frank  M.  Tichenor^  for  the  respondents. 
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WiLLARD  BaKTLETT,  J.  : 

This  is  a  mechanic's  lien  suit  in  which  we  are  concerned  only  with 
a  controversy  between  James  V.  Lawrence,  as  surviving  partner  of 
the  firm  of  Lawrence  Bros,  on  the  one  hand,  and  John  Dawson 
and  William  Archer,  composing  the  firm  of  Dawson  &  Archer, 
on  the  other.  The  controversy  grows  out  of  the  construction  of  a 
schoolhouse  in  the  city  of  Mount  Vernon.  Dawson  &  Archer  were 
the  contractors  with  the  municipality  for  the  erection  of  the  build- 
ing. They  entered  into  a  sub-contract  with  one  John  Burden  under 
which  he  agreed  to  furnish  all  the  materials  required  for  the  car- 
penter work,  and  to  perform  the  carpenter  work  required  by  the 
terms  of  the  principal  contract.  The  plaintiff  sold  and  furnished 
building  materials  to  Burden  in  such  quantity  that  on  September 
10,  1897,  about  $2,500  or  $2,700  was  due  to  him  for  such  materials. 
In  order  to  enforce  his  claim  for  this  amount,  the  plaintiff  at  that 
time  contemplated  filing  a  mechanic's  lien  against  the  school  prop- 
erty, but  at  an  interview  between  his  agent  and  Burden  and  the 
defendant  Dawson,  Burden  and  Dawson  stated  to  the  plaintiff's 
agent,  as  was  the  fact,  that  the  terms  of  Burden's  sub-contract  pro- 
vided for  and  required  the  retention  by  Dawson  &  Archer  of  fifteen 
per  cent  of  the  value  of  all  work  done  under  said  sub-contract  until 
final  payment  and  completion,  -'and  that  said  moneys  had  been  and 
would  be  retaii^ed  and  said  provisions  and  terms  of  said  contract  as 
to  payment  kept  and  observed  by  the  defendants  Dawson  &  Archer." 

Relying  upon  these  representations,  tlie  plaintiflF  refrained  for  the 
time  being  from  filing  any  lien.  On  the  very  day  of  the  interview, 
however,  Dawson  &  Archer  paid  out  $3,000  to  materialmen  (Ilart- 
mariu  Bros.),  between  whom  and  Dawson  &  Archer  tliere  appears 
to  have  been  no  relation  except  such  as  grew  out  of  the  fact  that 
Ilartmann  Bros,  had  supplied  material  to  Burden  which  he  put 
into  the  school  building.  Dawson  &  Archer  also  subsequently  paid 
to  Burden  $2,274.30  in  advance  of  the  terms  of  their  sub-contract 
with  him ;  that  amount,  representing  the  fifteen  per  cent  already 
mentioned,  not  being  payable  under  the  terms  of  the  contract  before 
January  1,  1808.  After  these  payments  had  been  made,  and  on 
October  28,  1897,  when  a  balance  of  $1,825.92  remained  due  from 
Burden  to  the  plaintiff,  the  plaintiff  duly  filed  his  lien. 

In  the  statement  of  the   facts  thus  far  made,  nothing  has  been 
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included  which  was  not  found  by  the  learned  trial  judge ;  but,  not- 
withstanding the  representations  which  have  been  recited,  and  not- 
withstanding the  plaintiff's  reliance  thereon  which  led  him  to  with- 
hold the  filing  of  his  lien  for  more  than  six  weeks,  the'  learned  trial 
judge  holds  that  the  facts  and  circumstances  are  not  sufficient  to 
justify  a  finding  that  the  advance  payment  of  the  fifteen  per  cent 
to  the  sub-contractor  was  made  for  the  purpose  of  avoiding  the  pro- 
visions of  the  Mechanics'  Lien  Law,  and  he  does  find  in  fact  that 
such  payment  was  not  so  made,  but  was  made  in  good  faith. 

I  think  this  finding  is  clearly  against  the  weight  of  evidence,  and 
should  not  be  sustained. 

The  existing  Lien  Law  contains  the  following  provision  :  "  Any 
payment  by  the  owner  to  a  contractor  upon  a  contract  for  the 
improvement  of  real  property,  made  prior  to  the  time  when,  by  the 
terms  of  the  contract,  such  payment  becomes  due,  for  the  purpose  of 
avoiding  the  provisions  of  this  article,  shall  be  of  no  effect  as  against 
the  lien  of  a  sub-contractor,  laborer  or  material  man  under  such  con- 
tract, created  before  such  payment  actually  becomes  due."  (Laws 
of  1807,  chap.  418,  §  7.) 

The  opinion  and  decision  in  the  court  below  are  evidently  based 
upon  the  assumption  that  this  provision  applies  as  well  to  any  pay- 
ment by  a  contractor  to  a  sub-contractor  as  to  any  paymentby  the 
owner  to  the  principal  contractor.  Upon  the  present  appeal,  how- 
ever, the  learned  counsel  for  the  respondents  denies  that  this  is  the 
correct  construction  of  the  provision  which  has  been  quoted,  and 
declares  that  there  is  no  prohibition  in  the  Mechanics'  Lien  Law 
against  a  contractor  paying  his  sub- con  tractor  in  advance  of  the 
terms  prescribed  by  the  contract  between  them. 

The  provision  in  question  is  contained  in  section  7  of  the  statute 
which  is  included  in  article  1,  and  the  22d  section  declares  that  that 
article  is  to  be  construed  liberally  to  secure  the  beneficial  interests 
and  purposes  thereof. 

In  view  of  the  construction  which  we  gave  to  the  provision  of  the 
former  Mechanics'  Lien  Law  (I^ws  of  1885,  chap.  3-12),  which  was 
under  consideration  in  S?nark  v.  Cathedral  of  the  Incarnation  (31 
App.  Div.  559),  I  am  of  the  opinion  that  section  7  of  the  present 
Lien  Law  should  be  held  to  embrace  payments  by  tlie  principal  con- 
tractor as  well  as  payments  by  the  owner.     It  is  to  be  noted  that  the 
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contract  in  the  present  case  between  Dawson  &  Archer  and  Burden, 
itself  refers  to  Dawson  &  Arclier  as  the  owner,  for  it  provides  that 
should  the  contractor,  meaning  Burden,  at  any  time  during  the  pro- 
gress of  the  work  refuse  or  neglect  to  supply  a  sufficiency  of  materials 
or  workmen,  the  owner  (which  must  mean  Dawson  &  Archer,  and 
cannot  possibly  mean  anybody  else  in  this  sub-contract  between  tliese 
parties)  sliall  have  the  power  to  finish  the  work  and  deduct  the 
expense  from  the  amount  of  the  contract.  For  the  purposes  of  this 
litigation,  therefore,  the  parties  have  themselves  voluntarily  assumed 
the  characters  of  owner  and  contractor  respectively,  and  it  is  certainly 
not  a  forced  construction  of  this  provision  of  the  Lien  Law,  so  far  as 
they  are  concerned,  to  apply  it  to  the  advance  payments  which  were 
made  by  Dawson  &  Archer  to  Burden. 

The  circumstances  of  tlie  interview  of  September  10,  1897,  must 
be  considered  somewhat  in  detail  in  order  to  throw  light  on  the  pur- 
pose which  brought  about  the  advance  payment.  There  were  present 
at  that  conversation  Percy  Young,  the  agent  of  the  plaintiff,  John 
Dawson,  one  of  the  contractors,  and  John  Burden,  the  sub-contractor. 
Mr.  Young  was  desirous  to  procure  a  payment  on  account  of  the 
plaintiff's  claim  of  $2,500  or  §2,700,  but  Mr.  Dawson  was  unwilling 
then  to  pay  more  than  $1,000  cash,  whereupon,  says  Mr.  Young  in 
his  testimony  :  ''  I  asked  liim  if  the  terms  of  the  contract  with  Mr. 
Burden  were  the  same  in  regard  to  tlie  payments  as  the  terms  of  the 
contract  with  the  board  of  education,  and  he  said  they  were,  and  he 
stated  that  the  15  per  cent,  being  held  back  would  preclude  his  pay- 
ing us  the  full  amount  in  cash."  Burden,  when  examined  in  refer- 
ence to  the  same  conversation,  denied  that  anything  was  said  about 
the  terms  either  of  his  contract  with  Dawson  &  Archer  or  their  con- 
tract with  the  board  of  education,  or  that  anything  was  said  about 
fifteen  per  cent  being  retained  under  their  contract,  lie  did  testify, 
however,  that  when  Mr.  Young  expressed  the  opinion  that  the  plain- 
tiff ought  to  get  more  money,  he,  Burden,  told  Mr.  Young  that  he 
had  no  claim  on  Dawson  &  Archer  for  more  cash  at  that  time. 
Dawson,  who  was  also  called  as  a  witness,  corroborated  Burden  in 
the  statement  that  nothing  was  said  about  the  contracts  or  retaining 
fifteen  per  cent. 

Now  it  is  to  be  noted  that  the  learned  trial  judge  did  not  believe 
what  Burden  and  Dawson  said  on  this  subject ;  for  he  found,  in 
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the  most  distinct  manner,  that  the  representations  alleged  in  the 
complaint  in  regard  to  the  retention  of  the  fifteen  per  cent  were 
made  by  Burden  and  Dawson  to  the  plaintiff's  agent  on  the  10th 
day  of  September,  1897.  The  sole  reason,  therefore,  which  the 
record  discloses  in  support  of  his  conclusion  that  the  advance  pay- 
ment was^ot  made  in  order  to  evade  the  provisions  of  the  Mechanics' 
Lien  Law  must  be  because  Dawson  swore,  in  answer  to  a  leading 
question,  that  he  did  not  make  the  payments  with  the  intent  of 
evading  those  provisions.  It  does  not  seem  to  me  that  this  declara- 
tion of  intent  ought  to  be  allowed  to  overcome  the  plain  inference 
to  the  contrary  which  is  required  by  the  facts  actually  found  at 
Special  Term.  It  is  impossible  to  perceive  what  was  the  purpose 
of  assuring  the  plaintiff's  agent  that  the  fifteen  per  cent  would  be 
retained,  unless  it  was  to  prevent  the  plaintiff  from  then  tiling  a 
lien  which  would  have  reached  the  $3,000  that  they  paid  out  to 
Hartmann  Bros,  on  tlie  same  day  ;  and  no  reason  whatever  is 
assigned  for  making  that  prompt  payment  to  Hartmann  Bros., 
instead  of  paying  the  claim  of  the  plaintiff.  The  payment  there- 
after to  Burden  of  the  fifteen  per  cent  and  a  little  more,  left  little 
or  nothing  in  the  hands  of  Dawson  &  Archer  to  which  the  piam- 
tiff's  hen  could  attacli,  if  that  advance  payment  was  effective  as 
against  the  plaintiff  ;  and  no  reason  is  suggested  why  it  was  made, 
unless  it  be  the  statement  of  Burden,  also  in  response*  to  a  leading 
question,  that  he  could  not  have  gone  on  and  completed  the  contract 
unless  he  had  received  the  payments  which  le  did  receive  from 
Dawson  &  Archer.  The  character  of  this  statement  may  be  appre- 
ciated when  we  remember  that  the  witness  aid  not  complete  tlie 
contract  at  all,  and  thai  Dawson  &  Archer  are  before  the  court 
claiming  a  credit  of  upwards  of  $800  for  having  completed  it 
themselves.  The  accuracy  of  Burden's  account  of  the  transactions 
must  also  be  considered  in  the  light  of  his  own  statement  to  Young, 
on  September  10,  1898,  that  he  had  no  claim  upon  Dawson  & 
Archer  for  more  cash  than  $1,000  at  that  time,  when  it  turns  out 
that  they  thereafter  paid  a  §3,000  debt  of  liis  to  Hartmann  Bros, 
by  a  check  dated  the  same  day. 

The  case  is  quite  different  from  Weisemair  v.  City  of  Buffalo 
(57  Hun,  48)  where  it  was  held  tliat  a  similar  provision  for  the 
retention  by  the  city  of  twenty  per  cent  of  the  amount  due  on 
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the  contract  did  not  inure  to  the  benefit  of  the  contractor  or  his 
employees,  but  was  inserted  for  the  sole  benefit  of  the  city,  which 
alone  could  claim  any  rights  under  it.  Here,  however,  the  provis- 
ion for  the  retention  of  the  percentage  was  in  the  agreement  also 
between  the  contractor  and  the  sub-contractor,  and  it  would  be 
manifestly  unjust  to  hold  that  it  availed  nothing  to  a  materialman 
having  a  claim  against  the  sub-contractor  for  materials  furnished, 
when  he  had  ,been  induced  by  both  parties  to  the  sub-contract  to 
postpone  the  enforcement  of  that  claim  by  representations  that  such 
percentage  would  be  retained. 

The  respondents  also  cite  McMillan  v.  Seneca  Lake  Grape  & 
Wine  Co,  (5  Hun,  12)  and  Cheney  v.  Troy  Hospital  Association 
(65  N.  Y.  282)  in  support  of  the  proposition  that  where  the  contract 
has  been  abandoned  and  the  contractor  (or  in  a  case  like  the  present, 
the  sub-contractor)  has  been  fully  paid  for  all  work  done  prior  to 
the  time  the  lien  is  filed,  the  lien  must  fail  because  nothing  can 
thereafter  be  due  the  contractor.  This  rule,  however,  has  no  applica- 
tion to  a  case  in  which  the  full  payment  can  be  made  out  only  by 
including  in  the  computation  sums  not  due  when  paid,  which  have 
been  paid  in  advance  to  evade  the  provisions  of  the  Mechanics' 
Lien  Law. 

There  is  no  question  of  forfeiture  in  the  case.  None  was  raised 
in  the  pleaduigs,  and  no  attempt  to  enforce  any  forfeiture  was  made 
by  the  contractors  who  elected  to  go  on  and  finish  the  uncompleted 
work  of  the  sub-contractor  at  his  expense.  It  is  not  necessary  to 
pass  now  upon  the  points  raised  by  the  appellant  as  to  the  payment 
of  the  S3,000  to  Hartmann  Bros,  being  ineffectual  because  not 
shown  to  have  been  made  with  Burden's  authority.  The  proof  in 
regard  to  this  payment  evidently  does  not  disclose  all  the  facts,  and 
may  be  supplemented  on  the  new  trial  which  must  be  ordered  on 
account  of  the  erroneous  conclusion  reached  on  the  other  branch  of 
the  case. 

All  concurred ;  Cullen,  J.,  on  grounds  stated  in  memorandum  ; 
Hatch,  J.,  absent. 

CULLEN,  J. : 

Without  expressing  any  opinion  on  the  question  of  fact  whether 
the  payments  were  made  by  defendants  Dawson  and  Archer  with 
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intent  to  avoid  and  defeat  the  lien  of  the  plaintiff,  I  concur  in 
reversal  on  tlie  ground  that  there  is  nothing  in  the  evidence  to 
justify  charging  the  $3,000  paid  to  Hartmann  Bros,  as  a  payment 
on  account  of  the  defendant  Burden. 

Jiidgment,  so  far  as  appealed  from,  reversed  and  new  trial  granted, 
costs  to  abide  the  final  award  of  costs. 


George   A.  Miller,   Respondent,  v.  Erie   Railroad  Company, 

Appellant. 

Railroad — expert  evidence  at  to  tlie  effect  of  t?ie  use  of  paint  upon  a  push  stick  — 
wTiat  is  not  an  excessive  verdict. 

The  admission  in  evidence,  upon  the  trial  of  an  action  to  recover  damages  for 
personal  injuries  resulting  from  the  alleged  negligence  of  the  defendant,  a  rail- 
road company,  of  the  opinions  of  experts  to  the  effect  that  the  result  of  paint- 
ing a  push  stick  is  to  obscure  defects  therein,  does  not  constitute  reversible 
error,  even  though  such  evidence  was  inadmissible,  as  the  experts  informed  the 
jury  only  what  the  jurors  should  have  known  and  undoubtedly  did  know. 

In  such  an  action  a  verdict  of  $6,500  for  the  plaintiff,  who,  as  the  result  of  the 
accident,  had  a  badly  broken  jaw  which  was  not  only  very  painful,  but  would 
be  permanent,  disfiguring  his  face  for  life,  is  not  excessive. 

Appeal  by  the  defendant,  the  Erie  Railroad  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflF,  entered 
in  the  office  of  the  clerk  of  the  county  of  Orange  on  the  18th  day 
of  April,  1898,  upon  the- verdict  of  a  jury  for  $6,500,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  9th  day  of  May,  1898, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

This  action  was  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  while  a  switchman  in  the  employ  of  the 
defendant,  in  consequence  of  the  breaking  of  a  pole,  called  a  push 
pole,  nsed  for  the  purpose  of  enabling  an  engine  on  one  track  to 
push  cars  upon  another  track. 

Ilenrxj  Bacon^  for  the  ai)pellant. 

William  Yariamee  \Thomas  Watts  with  him  on  the  brief],  for 
the  respondent. 

WiLLARD    BaKTLETT,    J.  I 

This  case  comes  before  us  for  the  second  time,  after  a  second  trial, 
upon    which   the  damasjes  awarded  to  the  plaintiflF  ($6,000)  were 
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nearly  twice  as  large  as  those  awarded  by  the  first  jury.  The  facts 
of  the  case  are  sufficiently  stated  in  the  opinion  on  the  former 
appeal.  {3IUler  v.  Frie  R.  R.  Co.,  21  App.  Div.  45.)  The  trial 
wliich  now  conies  np  for  review  seems  to  have  been  conducted  in 
accordance  with  the  suggestion  in  that  opinion,  that  if  the  defendant 
was  liable  at  all  it  was  liable  for  furnishing  to  its  employees  a  push 
stick  for  use  in  moving  cars  which  was  defective  and  insufficient  when 
originally  furnished.  The  contention  in  behalf  of  the  defendant 
was  that  tlie  utmost  care  had  been  taken  by  its  officers,  agents  and 
servants,  by  means  of  a  stringent  system  of  inspection,  to  secure 
push  sticks  of  adequate  character  and  strength  for  the  work  in  w-hich 
they  were  to  be  employed.  On  the  other  hand,  the  plaintiff 
introduced  evidence  tending  to  show  tliat  the  push  stick  in  ques- 
tion, which  caused  the  injury  to  the  plaintiff,  broke  by  reason  of  a 
defect  therein  which  must  have  been  apparent  in  the  timber  before 
it  was  made  into  a  push  stick  ;  and  the  theory  of  the  plaintiff's  case 
was  that  proper  inspection  of  the  wood  at  that  time  would  have 
demonstrated  its  unfitness  for  the  use  to  which  the  defendant  desired 
to  put  it.  The  plaintiff's  failure  to  observe  this  defect  himself  was 
attributed  to  the  fact  that  the  stick  had  been  painted  or  stained  in 
such  a  manner  that  the  decayed,  dozy  or  dead-wood  spot,  as  it  was 
termed,  had  been  made  nearly  the  same  color  as  the  rest  of  the  stick, 
so  that  it  became  a  hard  matter  to  see  it.  There  was  thus  a  conflict 
in  the  evidence  as  to  the  actual  condition  of  the  push  stick  at  the 
time  it  was  furnished  to  the  employees  of  the  railroad  company,  and 
this  raised  an  issue  of  fact  on  that  branch  of  the  case  which  the 
court  was  bound  to  submit  to  the  jury. 

On  the  part  of  the  defendant  it  is  earnestly  insisted  that  the  acci- 
dent was  really  due  to  the  negligent  manner  in  which  the  plaintiff 
and  his  fellow-workmen  made  use  of  the  push  stick  at  the  time  when 
it  broke ;  but  while  there  was  testimony  which  would  have  war- 
ranted the  jury  in  adopting  that  view,  we  do  not  think  that  they  were 
bound  to  adopt  it.  Indeed,  it  may  fairly  be  inferred,  from  the  tes- 
timony of  those  who  were  present  at  the  accident,  that  there  was 
nothing  out  of  the  oi'dinary  course  in  the  manner  in  which  they 
attem[)ted  to  move  the  car  to  wiiich  the  stick  was  applied. 

Two  rulings  as  to  the  admission  of  evidence  are  assigned  as  error. 
An  expert  in  the  examination  of  different  kinds  of  wood  was  asked 
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what  was  the  effect  of  the  paint  upon  the  push  stick,  and,  over  the 
objection  and  exception  of  counsel  for  the  defendant,  answered  that 
its  effect  was  practically  to  cover  up  any  defects  that  were  in  the 
stick.  Another  expert  was  asked  what  would  be  the  effect  of  the 
stain  or  paint  upon  the  wood,  and  answered  :  "  Well,  if  you  cover 
over  anything  you  could  not  see  the  defect  very  well  with  the  stain." 
Whether  opinion  evidence  should  properly  have  been  received  on 
this  subject  or  not,  the  answers  did  no  possible  harm,  for  they  only 
told  the  jury  what  the  jurors  ought  to  have  known,  and  undoubtedly 
did  know,  without  the  aid  of  any  statements  from  witnesses.  But 
still  another  witness  was  asked  :  "  Can  you  say  whether  that  is  known 
among  wood  experts  as  a  good  piece  of  hickory  ? "  The  exception 
to  the  ruling  of  the  court  admitting  this  question,  even  if  otherwise 
well  taken,  avails  nothing  to  the  defendant,  because  the  witness  did 
not  answer  it  responsively.  What  he  said  was  :  "  It  is  a  very  poor 
piece  of  timber ;  anybody  would  reject  it  that  knew  anything  about 
timber.     It  has  a  bad  spot  into  it.     It  is  old  timber." 

A^lthough  the  amount  of  the  plaintiff's  recovery  has  been  so 
largely  increased  upon  the  second  trial,  we  cannot  say  that  the  ver- 
dict was  excessive.  The  plaintiff's  jaw  was  badly  broken ;  the  injury 
was  not  only  very  painful,  but  its  effects  will  be  permanent,  disfigur- 
ing  his  face  for  life.  The  case  is  not  one  in  which  the  court  would 
be  justified  in  reducing  the  award  of  damages. 

It  follows  tliat  the  judgment  and  order  should  be  affirmed. 

Hatch,  J.,  absent. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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2201  Mary  A.  Dean,  as  Administratrix,  etc.,  of  William  H.  Dean, 
Deceased,  Respondent,  v.  The  Third  Avenue  Railroad  Com- 
pany, Appellant. 

Negligence  —  street  railroad — passenger  killed  by  falling  from  the  step  of  a  street 
car  —  duty  of  a  railroad  company  toward  persons  about  to  board  its  cars  tempo- 
rarily stopped. 

In  an  action  to  recover  damages  for  the  death  of  the  plaintiflf*8  intestate  occa- 
sioned by  his  falling  from  a  street  railroad  car,  which  the  evidence  on  behalf  of 
the  plaintiff  showed  had  stopped  on  a  curve  because  of  a  wagon  in  front  of  it, 
and  was  suddenly  started  while  the  intestate  was  attempting  to  board  it,  the 
conductor  of  the  car  testified  as  follows:  "I  saw  the  man  make  for  the  car  and 
the  car  in  motion.  I  hollered  to  him  to  look  out  for  himself.  He  got  on,  his 
two  feet  on  the  step,  and  his  hand  slipped  off  the  hand  rail,  and  he  fell  and  bis 
head  struck  the  ground  first.  I  saw  him  jump  on  the  car  while  it  was  in  motion 
as  it  was  passing  around  the  starter's  booth." 

Seldy  that  the  judge  properly  charged  the  jury,  in  substance,  that  liability  might 
be  imputed  to  the  railroad  company  if  the  conductor,  in  the  exercise  of  reason- 
able care,  ought  to  have  seen  whether  or  not  any  one  was  about  to  get  on  the 
car  while  it  was  temporarily  stopped  by  reason  of  the  obstruction  in  front  of  it. 

Appeal  by  the  defendant.  The  Third  Avenue  Railroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
14th  day  of  April,  1898,  upon  the  verdict  of  a  jury  for  $5,000,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  26th  day  of 
April,  1898,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Herbert  R,  Limhurger  [David  Calmaii  and  Henry  W.  Mayer 
with  him  on  the  brief],  for  the  appellant. 

William  G.  Cooke,  for  the  respondent. 

WiLLARD  BARTLETf,  J.  : 

The  plaintiff's  intestate,  William  II.  Dean,  came  to  his  death  as 
the  result  of  an  accident  on  tlie  defendant's  line  at  the  curve  thereof 
in  Park  Row,  in  the  city  of  New  York,  on  the  afternoon  of  tUe  14th 
day  of  April,  1897.  He  Avas  thrown  to  the  ground  from  the  step  of 
a  moving  car  with  sucli  force  as  to  inflict  injuries  from  which  he 
died  nine  days  later.     According  to  the  testimony  introduced  in 
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behalf  of  the  plaintiff,  the  car  had  stopped  on  the  curve  because 
there  was  a  wagon  in  front  of  it  loaded  with  rolls  of  paper,  which 
impeded  its  progress  for  the  time  being.  While  the  car  was  thus 
stationary,  Mr.  Dean  approached  to  board  it,  and  had  placed  one 
foot  on  the  step,  when  the  car  moved  on  suddenly,  and  in  conse- 
quence of  such  motion  he  fell  off,  with  the  result  which  has  been 
stated.  On  the  other  hand,  the  evidence  in  behalf  of  the  defendant 
tended  to  show  that  Mr.  Dean  attempted  to  board  the  car  while  it 
was  in  motion,  and  that  it  never  came  to  a  stop  at  all  until  after  the 
accident.  The  proof  for  the  plaintiff  contains  nothing  to  show 
that  the  intention  or  desire  of  Mr.  Dean  to  take  passage  on  the  car 
was  communicated  to  the  conductor,  who  was  stated  by  one  of  the 
plaintiff's  witnesses  to  have  been  just  going  inside  the  car  at  the 
time  of  the  accident ;  but  that  the  conductor  actually  did  see  the 
plaintiff  is  shown  by  his  own  account  of  the  occurrence  as  fol- 
lows :  "  I  remember  passing  the  starter's  booth  at  the  time  of  the 
accident.  I  saw  the  man  make  for  the  car  and  the  car  in  motion. 
I  hollered  to  him  to  look  out  for  himself.  He  got  on,  his  two  feet 
on  the  step,  and  his  hand  slipped  off  the  hand  rail,  and  he  fell,  and 
his  head  struck  the  ground  first.  I  saw  him  jump  on  the  car  while 
it  was  in  motion  as  it  was  passing  around  the  starter's  booth." 

Recognizing  the  rule  that  a  street  railway  company  must  give  an 
intending  passenger  a  reasonable  time  to  board  a  car,  counsel  for 
the  appellant  argue  that  this  rule  applies  only  to  regular  stopping 
places  or  crossings  and  to  cases  in  which  the  employees  of  the 
defendant  have  actual  notice  that  there  is  an  intending  passenger 
who  is  attempting  to  board  the  car.  In  other  words,  they  contend 
that  it  was  incumbent  upon  the  plaintiff  in  this  case  to  show  that 
some  employee  of  the  defendant  had  notice  of  the  fact  that  the 
decedent  desired  to  board  the  car. 

The  learned  judge  before  whom  the  case  was  tried  took  a  differ- 
ent view  of  the  law,  and  instructed  the  jury,  in  substance,  that 
liability  might  be  imputed  to  the  defendant  if  the  conductor,  in  the 
exercise  of  reasonable  care,  ought  to  have  seen  whether  or  not  any 
one  was  about  to  get  on  the  car  while  it  was  temporarily  stopped  by 
i-eason  of  the  obstruction  in  front  of  it.  I  am  strongly  inclined  to 
think  that  he  was  right.  Such  seems  to  have  been  the  view  of  the 
obligations  of  a  street  railway  company,  under  similar  circumstances, 
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entertained  by  the  General  Term  of  the  third  department  in  the 
case  of  Loaee  v.  Watervliet  Turnpike  <&  R.  R.  Co.  (63  Ilnn,  404). 
There  the  plaintiff  claimed  to  have  been  hurt  by  the  starting  of  the 
car  in  which  she  was  a  passenger  after  she  had  arisen  from  her  seat 
to  leave  the  car,  and  the  General  Term  said  :  "  It  was  for  the  jury 
to  say  not  only  whether  plaintiff  Avas  standing  up  to  change  her 
seat  or  to  leave  the  car,  but  also  whether  the  conductor  should  have 
seen  her  in  the  ahsence  of  any  signal^  and  whether  his  act  in  start- 
ing the  car  when  she  was  standing  up  was  or  was  not  wrongful." 

In  support  of  the  position  of  the  defendant  on  this  branch  of  the 
case  we  are  referred  to  Georgia  Pacific  Railway  Co.  v.  Robinson 
(68  Miss.  643),  and  Pitcher  v.  People's  Street  Railway  Co.  (154 
Penn.  St.  560).  In  the  first  case  cited  the  plaintiff  succeeded  by 
means  of  a  signal  in  stopping  a  steam  railway  train  at  night  at  a 
point  where  it  was  not  accustomed  to  stop,  and  was  in  tlie  act  of 
stepping  on  board  when  the  train  suddenly  started,  severely  injuring 
his  knee.  The  Supreme  Court  of  Mississippi  held  tliat  he  could  not 
recover  for  the  injury  if  his  purpose  to  take  passage  avks  unknown 
to  the  conductor  and  other  trainmen.  In  the  Pennsylvania  case  a 
street  car  had  stopped  to  let  a  passenger  pass  out  from  the  rear 
door.  The  plaintiff's  minor  son  attempted  to  board  the  front  plat- 
form and,  as  he  was  about  to  place  his  foot  upon  the  step,  the  car 
started,  throwing  him  under  the  wheel.  He  had  given  no  signal  to 
either  the  conductor  or  driver  of  his  purpose  to  enter  the  car,  and 
it  did  not  appear  that  he  was  seen  by  either  of  them.  Upon  the 
trial  plaintiff  was  nonsuited  and  the  judgment  of  nonsuit  was 
affirmed  by  the  Supreme  Court.  "It  was  the  plain  duty  of  the 
boy,"  said  Mr.  Justice  Green  in  this  case,  "  to  give  some  notice  of 
his  intent  to  become  a  passenger,  and  until  he  did  so  the  defendant 
was  not  guilty  of  any  negligence  in  simply  not  knowing  of  such 
intent." 

Although  I  atn  not  prepared  to  question  the  correctness  of  the 
results  reached  in  these  cases  in  view  of  the  particular  facts  of  each, 
it  seems  to  me  that  we  can  hardly  hold  that  the  persons  operating 
street  cars  in  our  gre^^t  cities  are  not  under  some  obligation  to  antici- 
pate that  intending  passengers  may  get  on  board  or  attempt  to  get  on 
board  when  the  cars  are  stopped  by  reason  of  temporary  obstruc- 
tions or  for  any  other  cause,  at  places  where  stops  are  not  ordinarily 
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made.  However  this  may  be,  the  jury  in  the  present  case  were 
authorized  to  take  a  view  of  the  facts  which  would  bring  it  within 
the  rule  laid  down  in  Mi8sissi])pi and  Pennsylvania;  for  the  passage 
which  we  have  quoted  from  the  testimony  of  the  conductor,  if 
believed,  shows  tliat  he  was  made  aware  of  Mr.. Dean's  intention 
and  effort  to  get  on  board  tlie  car.  When  a  witness  says  that  he 
saw  a  man  "  make  for  "  a  car,  he  means  that  the  man  was  trying  to 
board  the  car,  if  he  means  anytliing.  The  jury  may  have  believed 
him  to  this  extent,  and  yet  have  discredited  his  statement  that  the 
car  was  in  motion  at  the  time. 

I  tliink  the  judgment  should  be  affirmed. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Jacob  Worth,  Respondent,  v.  The  City  of  Brooklyn,  Appellant. 

City  of  Brooklyn  — expetidttures  of  the  county  clerk  of  Kings  county  in  the  care  €f 
county  records  are  a  charge  against  that  city  —  audit  of  the  claim. 

An  expenditure  made  in  July,  1897,  bj  the  county  clerk  of  Kings  county  in 
arranging  papers  which  were  scattered  and  mixed  together  by  reason  of  thirty- 
two  large  cases  in  his  office  falling  from  their  places  without  fault  on  his  part, 
being  a  proper  county  charge  under  section  2^0  of  chapter  686  of  the  Laws  of 
1892  (the  County  Law),  is,  under  section  2  of  cliapter  954  of  the  Laws  of  1895, 
consolidating  the  governments  of  the  county  of  Kings  and  the  city  of  Brook- 
•     lyn,  a  proper  charge  against  the  latter. 

Where  such  defense  is  not  set  up  in  the  answer  or  suggested  upon  the  trial  of  an 
action  brought  against  the  city  to  enforce  such  claim,  it  cannot  be  successfully 
argued,  on  appeal,  that  before  the  plaintiff  could  enforce  his  claim  he  was 
bound  to  procure  authority  for  its  payment  from  the  common  council  of  the 
city  of  Brooklyn. 

Appeal  by  the  defendant.  The  City  of  Brooklyn,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  2d  day  of  May, 
1898,  upon  the  report  of  a  referee. 

Almet  F.  Jenka  [Jerome  W.  Coomhs  with  him  on  the  brief],  for 
the  appellant. 

Hugo  Ilirah^  for  the  respondent. 
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The  County  Law  provides  that  the  county  clerk  shall  "Jiave 
the  custody  of  all  books,  records,  deeds,  parchments,  maps  and 
papers,  deposited  in  his  office  in  pursuance  of  law,  and  attend  to 
their  arrangement  and  preservation."     (Laws  of  1892,  chap.  686, 

§  161.) 

The  same  statute,  in  defining  wliat  constitute  county  charges, 
enumerates  "  moneys  necessarily  expended  by  any  county  officer  in 
executing  the  duties  of  his  office  in  cases  in  which  no  specific  com- 
pensation for  such  services  is  provided  by  law."  (Laws  of  1892, 
chap.  686,  §  230.) 

By  the  act  to  consolidate  tlie  governments  of  the  county  of  Kings 
and  the  city  of  Brooklyn,  and  to  regulate  the  same,  it  was  declared, 
among  other  things,  that  all  charges  and  liabilities  then  existing 
against  Kings  county,  or  which  might  thereafter  arise  or  accrue  in 
said  city  and  county,  and  which,  but  for  that  act,  would  be  charges 
against,  or  liabilities  of,  said  county,  should,  from  and  after  the  1st 
day  of  January,  1896,  for  the  purpose  of  the  enforcement  thereof, 
be  deemed  and  taken  to  be  charges  against,  or  liabilities  of,  the  city 
of  Brooklyn.     (Laws  of  1895,  chap.  954,  §  2.) 

On  the  21st  day  of  July,  1897,  while  the  plaintiflE  was  county 
clerk  of  Kings  county,  thirty-two  large  cases  in  his  office  fell  from 
their  places,  and  in  their  fall  scattered  and  mixed  thousands  of 
papers  therein  contained,  breaking,  tearing  and  destroying  books, 
records  and  documents,  and  thereby,  for  the  time  being,  greatly 
impairing  the  usefulness  of  the  county  clerk's  office  as  a  place  of 
record  for  public  documents.  This  occurred,  as  the  referee  in  the 
present  case  has  found  upon  evidence  which  justifies  such  finding, 
without  any  fault  or  negligence  on  the  part  of  the  plaintiff.  In 
order  to  rearrange  the  papers  and  to  rebind,  repair  and  rearrange 
the  judgment  dockets  and  books  damaged  by  the  accident,  the  plain- 
tiff employed  skilled  workmen  and  expert  superintendents,  and  paid 
out  in  salaries  and  other  necessary  expenses  the  sum  of  $14,800.  No 
question  is  raised  upon  this  appeal  as  to  the  necessity  of  this  expendi- 
ture, or  the  reasonableness  of  the  amount  expended.  The  only 
question  is,  whether  the  plaintiff  had  authority  to  incur  the  liability 
BO  as  to  bind  the  city  to  pay  it. 

The  statutes  which  have  been  cited  conferred  upon  the  county 
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clerk  the  power  to  repair  the  damage  done  by  the  accident  at  a 
reasonable  expense  to  the  municipality.  In  so  doing  he  simply  dis- 
charged his  duty  under  the  County  Law  to  attend  to  the  arrange- 
ment and  preservation  of  the  books,  papers  and  other  documents 
deposited  in  his  office  pursuant  to  law.  The  expenditure  therefor 
(always  assuming  it  to  have  been  reasonable,  as  we  are  bound  to  do 
upon  the  record  before  us  in  this  case)  would  have  been  a  county 
charge  against  the  county  of  Kings  before  the  county  government 
was  consplidated  with  the  government  of  the  city  of  Brooklyn.  By 
force  of  the  consolidation  statute  it  became  a  charge  against  the  city. 
To  a  charge  of  this  kind,  provisions  of  the 'city  charter  in  regard  to 
contracts  had  no  application.  Under  the  provisions  of  the  County 
Law  relating  to  the  powers  of  boards  of  supervisors,  charges  against 
the  county  are  required  to  be  audited  annually  by  the  board.  (§  12, 
subd.  2.)  The  consolidation  statute  of  1895,  uniting  the  Kings 
county  and  Brooklyn  governments,  devolved  upon  the  common  coun- 
cil of  the  city  all  the  powers  and  duties  formerly  vested  in  the 
board  of  supervisors  of  Kings  county ;  and  it  is  argued,  in  behalf 
of  the  appellant,  that  before  the  plaintiff  could  enforce  his  claim 
he  was  bound  to  procure  authority  for  its  payment  from  the  com- 
mon council.  No  such  defense  as  this  was  set  up  in  the  answer  or 
suggested  upon  the  trial.  The  city  has  had  the  advantage  of  the 
expenditure  of  the  money  by  the  plaintiff,  and  no  valid  reason  in 
law  has  been  presented  on  this  appeal  why  it  should  not  repay  to 
him  the  amount  which  he  has  spent  for  its  benefit. 

Different  questions  would  arise  if  there  was  any  suggestion  of 
fraudulent  or  excessive  expenditure  in  the  case,  but  there  is  none. 

On  the  evidence  we  think  that  the  judgment  was  right,  and  should 
be  affirmed. 

All  concurred. 

Judgment  affirmed,  with  costs. 

App.  Div.— Yol.  XXXIY.        29 
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Sabah  C.  Douglass  and  Geo-rge  F.  Cornell,  as  Executors,  etc.,  of 
George  L.  Cornell,  Deceased,  Respondents,  v.  Andrew  L.  Bush 
and  William  B.  Halstead,  as  Executors,  etc.,  of  Newbury  D. 
Halstead,  Deceased,  and  William  B.  Halstead,  Individually, 
Appellants. 

Contempt — judgment  enjoining  the  otener  of  bathing  hotues  from  permitting  h4s 
patrons  to  use  a  private  road  —  removal  by  him  of  a  fence  on  his  own  land,  thereby 
facilitating  such  use. 

In  proceedings  for  contempt  for  a  violation  of  a  judgment  prohibiting  a  party 
.  from  permitting  the  patrons  of  his  bathing  houses  to  make  use  of  a  private  road 
or  lane  mentioned  in  the  judgment,  proof  that  he  removed  a  fence  on  |iis  own 
land,  so  as  to  allow  such  persons  to  gain  convenient  access  to  the  private  road, 
justifies  a  decision  adjudging  him  to  be  guilty  of  a  contempt  of  court  in  will- 
fully permitting  a  use  of  the  private  road  which  was  forbidden  by  the  injunc- 
tive portion  of  the  judgment. 

Appeal  by  the  defendants,  Andrew  L.  Bush  and  William  B.  Hal- 
stead, as  executors,  etc.,  of  Newbury  D.  Halstead,  deceased,  and 
W^illiam  B.  Halstead,  individually,  from  an  order  of  the  Supreme 
Court,  made  at  the  Westchester  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Westchester  on  the  9th 
day  of  July,  1898,  adjudging  the  defendant  WilHani  B.  Halstead 
to  be  guilty  of  a  contempt  of  court,  and  ordering  him  to  pay  a  fine 
of  $150,  and  directing  that  he  stand  committed  to  jail  until  said  fine 
be  paid. 

Frederick  W,  Sherman^  for  the  appellants. 

John  II,  Clapp^  for  the  respondents. 

Peb  Curiam  : 

The  facts  of  this  case  are  sufficiently  set  forth  in  the  opinion  upon 
a  former  appeal.  {Douglass  y,  Ilalstead^ll  App.  Div.  101.)  It 
was  then  decided  that  the  proof  did  not  warrant  a  finding  that  the 
defendant  Halstead  had  been  guilty  of  contempt  in  removing  the 
fences  which  he  did  remove,  but  that  the  evidence  justified  the  con- 
clusion that  he  had  violated  the  provision  in  the  judgment  which 
prohibited  him  from  permitting  the  patrons  of  his  bathing  houses 
to  make  use  of  the  private  road  or  lane  mentioned  in  the  judgment* 
The  proceeding  was,  therefore,  remitted  to  the  Special  Term  for  a 
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further  hearing  on  the  merits,  inasmuch  as  it  did  not  appear  what 
punisliment  the  court  below  would  have  inflicted  for  the  only  mis- 
conduct which  we  thought  had  been  proved.  Such  further  hearing 
lias  now  been  had  at  Special  Term  upon  the  same  papers,  with  tlie 
result  that  a  fine  of  $150  instead  of  $200  has  been  imposed  upon 
the  defendant  Halstead,  who  again  appeals. 

It  is  argued  in  his  behalf  that  the  only  evidence  of  his  having  per- 
mitted the  use  of  the  private  road  which  the  injunction  forbids 
shows  that  the  road  was  invaded  in  consequence  of  the  removal  of 
the  fence,  which  removal  the  Appellate  Division  has  decided  not  to 
have  been  a  violation  of  the  injunction.  If  he  acted  within  his 
rights  in  removing  this  fence,  it  is  urged  that  he  cannot  be  held 
responsible  for  the  consequences. 

This  argument  proceeds  upon  a  misapprehension  of  our  former 
decision.  One  provision  of  the  judgment  forbade  the  defendants 
from  pulling  down  or  injuring  the  fences  on  tlie  premises  of  the 
plaintiffs.  We  held  that  the  defendant  Halstead  could  not  be  pun- 
ished for  violating  this  provision,  because  it  did  not  appear  that  the 
fencing  with  which  he  had  interfered  was  on  the  plaintiflFs'  land. 
In  other  words,  he  was  enjoined  from  committing  a  trespass,  and 
the  proof  failed  to  establish  that  he  had  committed  such  trespass. 
As  to  the  part  of  the  judgment,  however,  which  prohibited  him 
from  permitting  persons  visiting  or  using  the  bath  houses  to  pass 
over  the  private  road  in  question,  the  case  is  different.  His 
removal  of  the  fence  on  his  own  land,  so  as  to  allow  such  persons 
to  gain  convenient  access  to  the  private  road,  though  no  trespass, 
was  an  act  indicative  of  a  willingness,  not  to  say  desire  on  his  part, 
that  the  patrons  of  the  bath  houses  should  pass  over  that  road ;  just 
as  it  would  have  been  if  he  had  opened  a  previously  locked  gate  in 
order  to  let  them  through.  We  remain  of  the  opinion  that  he  will- 
fully permitted  a  use  of  the  private  road  which  was  forbidden  by 
the  injunctive  portion  of  the  judgment,  and  thereby  subjected  him- 
self to  punishment  for  contempt. 

Xo  objection  is  made  to  the  form  of  the  order,  and  it  should  be 
affirmed,  with  ten  dollars  costs  and  disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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34'  228  Fbank  M.  Montignani,  Respondent,  v.  The  E.  Y.  Cbandall  Com- 

pany and  Others,  Appellants. 

Conversion  cf  chMUU  by  a  sheriff — proof  as  to  its  effect  on  the  owners  customers  and 
business — the  price  on  an  execution  sale  is  some  evidence  of  value. 

Where  personal  property  has  been  levied  upon  by  the  sheriff,  under  an  execution 
against  a  party  not  the  owner,  the  latter,  in  an  action  brought  by  him  for  its 
conversion,  is  not  entitled  to  testify  that  there  were  customers  in  his  store 
where  the  property  was,  who  saw  it  being  taken  by  the  sheriff  ;  that  he  had 
but  a  small  business  and  little  capital,  and  that  the  removal  of  this  part  of  the 
stock  practically  destroyed  his  business  in  the  articles  taken. 

The  price  realized  upon  a  sale  of  property  under  an  execution  Is  some  evidence 
of  its  value. 

Appeal  by  the  defendants,  The  E.  Y.  Crandall  Company  and 
others,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  pljuin- 
tiflf,  entered  in  the  oflSee  of  the  clerk  of  the  county  of  Kings  on  the 
7th  day  of  February,  1898,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  29th  day  of  April,  1898, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Herman  Herst^  Jr,  {Thenford  WoodhvU  with  him  on  the  brief]^ 
for  the  appellants. 

John  F.  M(mtignan%  for  the  respondent. 

Hatch,  J. : 

This  action  was  brought  against  the  sheriflE  of  Kings  county  for 
the  conversion  of  personal  property.  Claim  of  ownership  in  the 
plaintiff  having  been  made  when  the  sheriff  levied  upon  the  prop- 
erty, he  demanded  a  bond  of  indemnity  which  the  defendants  gave ; 
thereupon  the  sheriff  tobk  the  property,  and  this  action  having  been 
brought  against  him,  the  defendants  were  substituted  as  parties 
defendant.  The  evidence  warranted  the  jury  in  finding  that  the 
property  was  not  owned  by  the  defendant  in  the  execution  under 
which  the  sheriff  acted.  This  would  lead  to  an  affirmance  of  the 
judgment  were  it  not  for  the  fact  that  fatal  error  was  committed  in 
rulings  upon  questions  of  evidence.  The  sum  which  the  plaintiff 
became  entitled  to  recover  was  measured  by  the  value  of  the  prop- 
erty converted. 
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Upon  this  subject  the  defendants  sought  to  show  what  the  prop- 
erty realized  upon  the  execution  sale;  objection  was  interposed; 
the  evidence  was  rejected,  and  the  defendants  excepted.  What  the 
property  brought  at  the  sale  was  some  evidence  of  its  value,  and  the 
defendants  were  entitled  to  have  the  same  considered  by  the  jury. 
(Boiodish  V.  Paffe^  81  Hun,  170 ;  ParmenUr  v.  Fitzpairick^  135 
N.  Y.  190.)  There  was  no  claim  that  the  sale  was  not  made  in  the 
usual  way  in  which  such  sales  are  conducted,  or  that  it  was  in  any 
sense  forced  or  extraordinary;  consequently  there  was  nothing  to 
take  the  case  out  of  the  rule  of  these  authorities. 

There  was  also  another  ruling  which  presents  clear  error,  assum- 
ing that  the  point  was  fairly  taken.  The  plaintiflE  being  interrogated 
about  the  transaction  at  his  store  where  the  property  was  seized,  was 
asked,  "  Q.  Tliere  were  customers  in  there  ? "  This  was  objected  to ; 
the  objection  was  overruled,  the  defendants  excepted,  and  the  wit- 
ness answered,  "Yes."  Then  followed  the  question,  "They  saw 
it  being  taken  by  the  sheriff  ? "  Thereupon  the  witness  proceeded 
to  give  testimony  showing  that  he  had  but  a  small  business  and  little 
capital,  and  that  the  removal  of  this  part  of  the  stock  practically 
destroyed  his  business  in  the  articles  taken.  There  is  no  objection 
in  the  record  to  this  part  of  the  testimony,  unless  it  be  covered  by 
the  general  objection  above  noted,  and  it  can  be  urged  with  some 
force  that  no  question  was  presented  by  the  objection  taken.  In  no 
view  and  for  no  proper  purpose  could  this  testimony  be  received, 
either  that  to  which  specific  objection  was  made  or  that  which  fol- 
lowed, and  as  the  objection  was  taken  and  the  ruling  had  when  this 
subject  was  entered  upon,  the  objection  should  be  held  to  relate  to 
and  embrace  the  whole.  The  rulings  to  which  we  have  adverted 
were  distinctly  prejudicial ;  the  first,  because  it  bore  directly  upon 
the  issue  of  the  value  of  the  property,  which  was  the  measure  of 
damage  under  the  issue ;  the  second  because  its  effect  was  to  arouse 
the  animosity  of  the  jury,  and  ptejudice  them  against  the  defendants, 
in  consequence  of  the  fact  that  not  only  was  there  a  conversion  of  the 
property,  but  that  the  business  of  the  plaintiff  was  also  ruined,  and 
thereby  induce  them  to  enhance  the  value  of  the  property  converted. 
There  is  a  wide  discrepancy  between  the  property  claimed  by  the 
plaintiff  to  have  been  taken  and  the  property  which  was  inventoried 
by  the  sheriff  at  the  time  of  the  seizure.    There  is  also  a  wide  difference 
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in  the  value  placed  by  the  plaintiff  upon  some  of  the  articles  taken, 
and  their  value  as  testified  to  by  witnesses  called  on  behalf  of  the 
defendants.  The  jury  have  awarded  the  full  amount  claimed  by 
the  plaintiff  as  authorized  by  his  testimony  ;  and  it  may  be  that  this 
conclusion  has  been  reached  by  consideration  of  the  testimony  to 
which  we  have  adverted,  and  in  not  being  permitted  to  know  the 
price  which  the  property  realized  upon  its  sale. 

For  these  reasons  the  judgment  should  bo  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event: 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


Joseph  R.  Solomons,  Appellant,  v.  Louis  L.  Ruppert  and  Ellen 
L.  Ruppert,  Respondents. 

Evidence  establishing  the  partnership  relation. 

In  an  action  to  procure  a  dissolution  of  a  partnership  and  an  accounting,  it 
appeared  that  the  plaintiff  had  entered  the  employment  of  the  defendant  at  a 
salary,  with  the  expectation  on  the  part  of  both  of  their  ultimately  forming  a 
partnership  in  the  business  then  carried  on  by  the  defendant;  that  the  plaintiff 
subsequently  demanded  that  the  defendant  should  comply  with  his  promise  and 
admit  him  to  partnership,  and  thereafter  renewed  his  demand  that  he  should  have 
a  half  interest  in  the  business,  to  which  the  defendant  replied :  "All  right,  you 
shall  have  it  on  the  first  of  January,"  the  terms  of  the  agreement  being  that 
the  plaintiff  should  pay  for  such  half  interest  §5,000  in  monthly  installments, 
to  be  deducted  from  his  half  of  the  proceeds  of  the  business.  No  written 
articles  of  copartnership  were  then  prepared,  and  on  the  first  of  January  the 
defendant  stated  that  he  had  not  had  time  to  prepare  the  articles,  but  that  the 
partnership  could  continue  from  that  time,  and  he  would  have  the  articles 
prepared,  which  he  did  in  the  succeeding  April,  and  submitted  them  to  the 
plaintiff,  who  refused  to  sign  them,  claiming  that  they  did  not  embody  the 
whole  agreement. 

In  jVIaroh  of  the  next  year,  a  lease  for  ten  years  of  a  building  in  which  the  busi- 
ness was  to  be  carried  on  was  executed  by  both  the  parties  as  their  joint  act ; 
and  the  plaintiff,  after  the  first  of  January,  drew  for  some  three  years  from  the 
earnings  of  the  business  a  sum  considerably  in  excess  of  his  previous  salary. 

Eeld,  that  the  circumstances  justified  the  conclusion  that  a  partnership  relation 
existed  between  the  parties. 
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Appeal  by  the  plaintiflf,  Joseph  R.  Solomons,  from  a  judgment 
of  the  Supreme  Court,  in  favor  of  the  defendants,  bearing  date  the 
7th  day  of  April,  1898,  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Kings,  upon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  Kings  County  Special  Term,  dismissing  the  complaint 
upon  the  merits. 

George  W.  Wingate^  for  the  appellant. 

George  D.  Beattys^  for  the  respondents. 

Hatoh,  J. : 

This  action  was  brought  to  procure  the  dissolution  of  a  copartner- 
ship and  for  an  accounting.  The  issue  raised  by  the  pleadings,  and 
litigated  upon  the  trial,  was  the  existence  of  the  copartner- 
ship. Upon  this  issue  the  court  found  that  some  of  the  testi- 
mony indicated  the  existence  of  a  copartnership,  and  that  the 
defendant  Louis  L.  Ruppert,  who  is  hereafter  referred  to  as  the 
defendant,  promised  to  take  the  plaintiff  into  partnership  with 
him,  and  at  times  acted  as  though  such  partnership  was  actualfy 
consummated ;  but  that  the  weight  of  testimony  was  against  its 
existence,  and,  therefore,  the  complaint  was  dismissed.  We  are 
brought  to  the  conclusion  that  such  finding  is  against  the  weight 
of  the  testimony,  when  the  undisputed  facts  are  considered  in  con- 
nection with  the  other  testimony  and  the  acts  of  the  parties  in 
connection  therewith.  It  is  quite  evident  that  when  the  plaintiff 
left  his  position  in  New  Jersey  and  entered  the  employ  of  the 
defendant,  it  was  with  the  expectation  of  ultimately  forming  a  part- 
nership in  the  business  then  carried  on  by  the  defendant  in  Brook- 
lyn. That  this  was  then  in  the  minds  of  both  parties  is  fairly  to  be 
gathered  from  the  testimony,  and  is  supported  by  the  finding  of  the 
court.  The  version  of  the  plaintiff  is  that  he  entered  the  employ  of 
the  defendant  in  May,  18[>2,  at  a  salary  of  twenty  dollars  a  week, 
which  was  subsequently  raised  to  twenty-five  dollars  a  week.  In 
August,  189e3,  he  demanded  that  the  defendant  should  comply  with 
his  promise  and  admit  him  to  partnership.  In  October  of  the  same 
year,  he  renewed  his  demand  that  he  should  have  a  half  interest,  and 
the  defendant  replied  :  "  All  right,  that  I  should  have  it  on  the  first 
of  January,  1894."     The  terms  of  this  agreement  were  that  plaintiff 
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should  pay  for  such  half  interest  $5,000  in  monthly  installments,  to 
be  deducted  from  plaintiff's  half  of  the  proceeds  of  the  business. 
No  written  articles  of  copartnership  were  then  prepared,  and  on 
January  iirst,  plaintiff  asked  defendant  if  he  had  had  the  articles 
prepared ;  defendant  replied  that  he  had  not,  as  he  had  not  had 
time,  but  that  the  partnership  could  continue  from  that  time  and  ho 
would  have  the  articles  prepared.  In  April,  1894,  the  defendant 
presented  to  the  plaintiff  written  articles  of  copartnership,  which 
the  plaintiff  refused  to  sign,  claiming  they  did  not  embody  the  whole 
agreement.  Upon  this  point  the  plaintiff  testified  that  he  would 
not  sign,  and  wanted  to  consult  a  lawyer ;  the  defendant  replied 
that  he  did  not  see  the  necessity  for  this  course,  "  and  we  would 
go  right  along  and  do  business  as  we  had  been  doing ; "  that  was 
to  divide  the  proceeds.  The  defendant  denied  making  this  state- 
ment, and  testified  that  he  said :  "  If  you  don't  sign  those  papers, 
you  will  never  sign  any  other ;  there  will  be  no  agreement  made ; 
what  is  good  enough  for  me  is  good  enough  for  you."  He  further 
testified  that  this  ended  the  negotiation  for  a  partnership;  that 
none  had  been  before  agreed  upon,  and  none  was  thereafter  con- 
summated. By  the  terms  of  the  agreement  proposed  by  the  defend- 
ant, the  plaintiff  was  to  have  one-half  of  the  dental  property  men- 
tioned therein  for  two  years  and  three  months  from  the  2d  day 
of  January,  1894,  for  the  sum  of  $5,000,  payable  in  twenty-seven 
payments  secured  by  notes,  six  of  which  should  be  for  $150  each, 
with  interest  at  six  per  cent,  payable  in  two,  three,  four,  five  and  six 
months  from  date,  and  twenty-one  notes  for  $200  each,  with  interest, 
payable  monthly,  distributed  over  twenty-seven  months,  the  whole 
period  covering  both  sets  of  notes  and  equalling  that  of  the  lease. 
At  the  expiration  of  this  time,  the  property  was  to  be  transferred  to 
the  plaintiff  by  bill  of  sale.  The  title  to  the  property  was  to  remain 
in  the  defendant  during  the  term  of  the  lease.  Upon  the  expira- 
tion of  this  period  and  the  execution  of  the  bill  of  sale,  the  defend- 
ant would  take  the  plaintiff  into  partnership.  In  the  meantime 
the  plaintiff  was  to  have  one-half  of  the  earnings  of  the  business, 
but  no  control  of  it  until  the  partnership  was  formed.  It  is 
apparent,  from  the  testimony  of  the  plaintiff  and  this  agreement, 
that  the  arrangement  contemplated  the  payment  of  $5,000  for  plain- 
tiff's share  in  the  business ;  that  this  sum  was  to  be  obtained  from 
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the  proceeds  of  the  business,  and  that  the  same  was  to  begin  with 
the  beginning  of  January,  1894.  For,  while  the  agreement  was  not 
prepared  until  April  of  1894,  by  its  terms  it  was  to  take  effect  upon 
the  2d  day  ^  January,  1894.  As  the  preparation  of  the  agreement 
was  the  act  of  the  defendant,  it  must,  we  think,  be  conclusively  pre- 
sumed that  the  date  at  which  the  arrangement  was  to  go  into  effect 
was  as  early  as  the  date  mentioned  therein,  which  corresponds  with 
the  plaintiff's  version  in  this  respect. 

The  real  issue  presented  for  solution  was,  did  the  parties  agree  to 
become  partners  on  this  date  ?  The  terms,  as  then  understood  by 
both  parties,  were  practically  conclusive  upon  these  points,  i.  e,,  the 
amount  of  the  sum  to  be  paid,  the  time  of  payment,  and  the  source 
from  which  the  money  was  to  be  obtained  with  which  to  pay.  The 
point  in  dispute  is,  did  the  defendant  waive  the  provision  of  lease 
of  the  property  and  consent  to  an  immediate  partnership  beginning 
in  January  ?  It  is  well  settled  that  a  writing  is  not  essential  to 
the  validity  of  an  agreement  of  copartnership,  and  it  may  be  estab- 
lished by  any  competent  proof.  (Coll.  Part.  §  2 ;  2  Greenl.  Ev. 
§  481.)  The  question  presented  is  to  be  largely  determined  upon 
proper  construction  of  the  acts  of  the  parties  thereafter,  and  upon 
undisputed,  or  at  least,  undisputable  testimony.  At  the  time  when 
the  negotiations  were  had  the  business  was  being  conducted  at 
210  South  Eighth  street.  On  May  1,  1895,  it  was  moved  to  202  of 
the  same  street,  on  the  corner,  and  a  lease  taken  of  the  whole  build- 
ing under  date  of  March  14,  1895.  This  lease  was  executed  by  both 
the  plaintiff  and  defendant  as  their  joint  act ;  each  furnished  a  surety 
for  its  fulfillment,  and  each  engaged  to  pay  the  rent  and  keep  the 
property  in  repair.  The  term  was  ten  years  from  the  1st  day  of 
May,  1895,  and  the  lease  contained  a  clause  whereby  the  lessor 
agreed  not  to  rent  the  premises  210  South  Eighth  street  for  the 
business  of  dentistry.  The  whole  of  the  provision  of  the  lease 
shows  that  the  parties  thereto  took  these  premises  jointly,  and  for 
the  benefit  of  the  business  in  which  they  were  engaged,  stipulating 
against  possible  competition,  so  far  as  the  lessor  could  control  the 
same.  By  this  instrument  the  plaintiff  obtained  a  right  which  was 
clearly  a  property  interest  in  connection  with  the  business  carried 
on  in  the  structure  rented,  and  under  it  is  entitled  to  have  his  prop- 
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erty  right  protected.  Of  this  right  he  cannot  be  divested  any  more 
than  the  defendant  can  be  of  his  interest. 

Tiie  complaint  avers  that  the  plaintiff  is  possessed  of  this  lease- 
hold interest  in  partnership  with  the  defendant,  and^that  it  is  a 
valuable  property  right.  It  further  avers  that  the  defendant  has 
assigned,  without  the  consent  of  the  plaintiff,  all  of  the  property 
connected  with  this  business.  While  the  answers  of  the  defendant* 
deny  any  interest  in  the  plaintiff,  yet  the  leasehold  interest  in  the 
plaintiff  is  established  by  the  undisputed  testimony,  and  as  to  thia 
interest  at  least  the  plaintiff  is,  as  against  both  defendants,  entitled 
to  an  accounting,  and  a  sale  of  the  same,  even  though  he  be  held 
to  have  failed  in  establishing  a  general  interest  as  a  partner  in  the 
whole  business.  The  averments  of  the  complaint  were  sufficient  to 
raise  this  question,  the  prayer  for  relief  was  broad  enough  to  cover 
it,  and,  under  the  general  equitable  power  of  the  court,  a  proper 
subject  was  presented  for  its  cognizance.  It  should  have  laid  hold 
of  this  and  granted  such  relief  as  was  proper  even  though  it  went 
no  farther.  But,  aside  from  this  consideration,  we  think  that  the 
lease,  in  connection  with  the  other  proof,  is  practically  conclusive 
upon  the  question  of  a  partnership  interest  in  the  plaintiff  in  this 
business.  It  is  so  incredible  as  to  pass  belief  that  the  plaintiff  should 
engage  himself  in  a  lease,  having  no  other  object  than  the  prosecu- 
tion of  this  business,  for  a  period  of  ten  years,  thereby  incurring  a 
liability  of  $9,600,  if  he  had  no  interest  therein.  If  he  was  a  mere 
employee,  then  we  must  consider  his  act  as  a  pure  gratuity.  In  this 
aspect  his  generosity  passes  the  bomids  of  credulity.  His  engage- 
ment was  only  from  week  to  week ;  he  might  be  discharged  at  the 
expiration  of  any  week  and  thereby  cease  to  have  any  interest  in  or 
connection  with  the  business  and  yet  be  incumbered  with  the  load  of 
this  lease. 

The  explanation  of  the  defendant,  that  the  plaintiff  executed  the 
lease  in  order  to  secure  living  rooms  for  himself  and  family,  is  not 
satisfactory.  There  is  no  such  provision  in  the  lease  nor  any  sug- 
gestion therein  of  any  such  right  reserved  to  the  plaintiff.  If  called 
upon  to  make  proof,  he  could  not  contradict  the  lease ;  and  if  he 
had  no  interest  in  the  whole,  he  had  none  in  a  part.  He  denies  that 
any  such  arrangement  was  made,  and  if  it  was,  it  is  conceded  that  it 
was  never  carried  out.     On  the  contrary,  the  defendant  occupied  the 


Digitized  by  VjOOQIC 


SOLOMONS  V.  RUPPERT.  235 

App.  Div.  I  Second  Department,  Kovembeb  Term,  1898. 

rooms  which  it  is  claimed  were  reserved  for  the  plaintiif,  and  under 
this  claim  the  plaintiff  not  only  received  no  benefit  but  only  a  con- 
tinuing burden  against  which  the  defendant  in  no  wise  secures  him, 
and,  while  conceding  his  liability,  denies  him  any  interest  or  security. 
If  it  be  considered  that  this  lease  was  executed  in  pursuance  of  an 
agreement  of  partnership,  then  it  is  consistent  with  the  plaintiff's 
version  of  such  agreement  and  with  the  act  of  the  defendant  in 
executing  the  same  jointly  with  the  plaintiff  and  in  securing  exclu- 
sive right  for  the  prosecution  of  the  dental  business  in  that  locality. 
It  also  appeal's  by  the  proof  that  after  January  1, 1894,  the  plain- 
tiff changed  radically  his  course  of  conduct  in  connection  with  this 
business.     No  claim  is  made  that  prior  to  this  time  he  in  any  man- 
ner interfered  with  the  receipts  when  the  defendant  was  at  the  office. 
Afterwards  this  was  of  common  occurrence  and  was  the  occasion  of 
some  difficulty.     The  books,  however,  show  that  the  plaintiff,  while 
drawing  generally  about  $50  a  week,  frequently  drew  more,  and  in 
the  aggregate  considerable  amounts  above  this  sum.     At  $50  a  week 
it  amounted  to  $2,600  yearly.     Yet,  in  1895,  plaintiff  drew  $2,914.06, 
an  excess  of  $314.06.     In  1895  he  drew  $3,030.39,  an  excess  of 
$430.39.     In  1896  he  drew  $2,817,  an  excess  of  $217.     Thus,  for 
these  three  years  the  excess  above  a  salary  of  $50  a  week  was 
$961.45.     This  was  done  to  the  knowledge  of  the  defendant.     The 
items  appeared  upon  the  books,  and  the  defendant  protested  against 
this  course.     The  defendant  also  testified  that  the  plaintiff  did  not 
assert  any  right  to  retain  this  money  as  a  partner ;  that  he  asked  for 
an  accounting  and  return  of  this  money  ;  that  he  did  not  get  it  back, 
or  any  part  of  it,  and  that  he  still  continued  him  in  employ.     If  we 
are  to  accept  the  defendant's  version  of  this  course  of  business,  then 
we  must  say  that  this  money  was  stolen  by  the  plaintiff,  and  that 
the  defendant,  with  full  knowledge  of  these  peculations,  continued 
in  his  employ  the  dishonest  employee,  did  nothing  beyond  remon- 
strating with  him  against  his  practice,  except  upon  two  occasions 
when  he  raised  his  wages.     Surely  he  must  have  been  an  especially 
valuable  employee,  if  we  are  to  accept  this  version.     Such  a  course 
of  dealing  with  a  dishonest  enipjoyee  is  so  palpably  absurd  as  to  call 
for  the  rejection  of  this  view.     The  claim  of  the  defendant,  that  he 
loaned  much  of  the  overpayments  to  the  plaintiff,  seems  to  us  to  be 
a  lame  claim.     In  this  view,  as  to  most  of  the  loans,  certainly  of  a 
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sum  approximating  to  the  overpayment,  the  loans  were  forced,  that 
is,  the  plaintiff  appropriated  the  money  and  then  forced  the  defend- 
ant to  consider  it  a  loan.  This  may  not  be  true  as  to  all,  but  it 
certainly  is  as  to  much  of  the  overpayment. 

Dr.  Joslyn  testified  that  the  defendant  told  him,  in  1895  or  1896, 
that  he  had  sold  plain  tiflf  an  interest  in  the  business, ''  but  that  he  had 
kept  the  business  end  of  it  in  his  own  hands."  Voight  testified  that 
the  defendant  told  him,  in  1894,  that  he  had  taken  the  plaintiff  in  as  a 
partner ;  "  that  he  was  a  good  man  there  —  attentive  to  his  business ; 
he  thought  he  had  earned  his  share  in  the  business."  The  plaintiff 
testified  that  upon  one  occasion  he  took  some  money  from  the  till, 
and  the  defendant  demanded  it,  stating  that  it  was  agreed  that  he 
should  handle  the  money,  and  that  plaintiff  ought  not  to  take  it 
when  he  was  there,  but  should  ask  for  it ;  after  some  words  and 
some  time  had  elapsed,  the  plaintiff  returned  the  money,  and  then 
demanded  the  receipts  for  that  day,  which  defendant  then  handed 
to  him.  The  defendant  states  that  this  money  was  taken,  and  says 
that  when  he  demanded  its  return  plaintiff  remarked  something  to 
the  effect  that  he  "  thought  I  had  some  rights  here,  but  I  don't  seem 
to  have  any  show."  The  defendant  did  not  deny  that  subsequently 
he  handed  over  the  day's  receipts  to  the  plaintiff,  although  he  denied 
the  statements  attributed  to  him  by  the  witnesses  as  above  noted. 

The  defendant's  version  of  these  transactions,  and  his  acts  there- 
under, are  certainly  inconsistent,  as  we  have  before  observed,  with 
the  relation  of  employer  and  employee.  They  do,  however,  fit  in 
with  perfect  consistency  to  the  relation  of  a  partnership,  in  which 
the  details  of  the  business  and  the  control  of  the  cash  received  were 
left  to  one,  and  the  mechanical  employment  which  the  business 
required  was  left  to  the  other.  Such  relation  harmonizes  these  acts 
into  a  dovetail  with  the  statement  which  the  witnesses  heretofore 
quoted  say  the  defendant  made  to  them,  and  it  is  also  consistent  with 
an  insistance  that  the  money  should  be  received  by  the  defendant, 
and  only  delivered  to  plaintiff  upon  his  request. 

Another  item  of  proof  is  found  in  the  statement  of  receipts  made 
up  by  the  plaintiff  between  April  6  and  June  4, 1894,  inclusive. 
After  deducting  from  the  amount  received  the  expenses  and  the 
sums  received  by  the  plaintiff  and  the  defendant,  there  remained  a 
balance  of  $150.94.     Plaintiff  testified  that  the  defendant  then  set 
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down  this  last  sum  and  divided  it  by  two.  Tliis  is  denied  by  tlie 
defendant.  It  is  evident  from  an  inspection  of  this  paper  that  the 
division  is  made  in  a  different  hand  from  the  body  of  the  figures  on 
the  paper.  It  is  not  disputed  that  the  body  is  in  the  liand  of  the 
plaintiff.  Upon  the  trial  the  defendant,  at  the  request  of  the  court, 
set  down  these  figures  and  mad^  this  division.  A  comparison 
between  these  figures  and  the  division  upon  this  paper  shows  a  strik- 
ing resemblance.  We  do  not  say  they  were  made  by  the  same  hand, 
but  they  may  well  have  been.  Upon  a  new  trial  this  subject  may 
be  investigated  by  those  competent  to  speak. 

Finally,  we  come  to  the  proof  found  in  the  proposal  made  by  the 
plaintiff  to  the  defendant  when  the  break  between  them  came,  that 
he  should  buy  him  out,  stating  that  he  would  sell  for  $2,000.  Plain- 
tiff testifies  that  the  defendant  replied  he  "  could  not  buy  until  he 
looked  over  his  affairs,  and  that  he  would  want  a  few  days.  I  told 
him  I  would  give  him  three  days."  Mr.  Bidwell,  the  defendant's 
witness,  testified  that  defendant  said  "  he  had  no  money  to  buy  any 
interest."  The  defendant  denied  this  testimony,  claiming  that  he 
said  in  answer  to  the  proposition :  "  I  told  him  he  had  nothing  to 
sell.  He  said,  '  You  had  better  consider  that.'  I  said,  '  I  have 
nothing  to  consider.'  He  said,  ^  I  will  give  you  just  three  days  to 
consider  that.' "  If  the  statement  claimed  by  the  defendant  is  the 
true  version,  it  would  be  quite  consistent  with  the  conclusion  reached 
by  the  court.  But  as  such  statement  rests  upon  the  defendant's  tes- 
timony alone,  contradicted  in  substantial  particulars  by  his  own  wit- 
ness and  by  the  plaintiff,  the  clear  preponderance  would  seem  to  be 
upon  the  side  of  the  plaintiff,  inasmuch  as  the  defendant  admits 
substantially  all  of  the  transactions  as  given  by  the  plaintiff,  only 
contradicting  him  in  the  reply  which  he  claims  to  have  made. 

Isolated  transactions,  testimony  and  acts  like  the  last,  would  not 
suffice  to  set  aside  this  decision  ;  but  where  a  long  series  of  acts, 
accompanied  by  undisputed  testimony,  tends  to  support  a  given 
claim,  rendering  the  whole  consistent  and  harmonious,  and  opposed 
thereto  is  a  theory  which  renders  inharmonious  and  inconsistent  such 
testimony  and  acts  of  the  parties  making  the  claim,  it  may  fairly  be 
said  that  a  conclusion  in  support  of  the  inharmonious  theory  is 
against  the  weight  of  evidence  and  the  preponderance  of  the  proof, 
to  such  an  extent  as  to  lead  the  mind,  with  reasonable  certainty,  to 
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a  conclusion  that  the  determination  as  made  is  erroneous,  and  calls 
for  a  reversal.  {Foster  v.  Bookwaltery  152  N.  Y.  166.)  Such  a  case 
the  foregoing  discussion  tends  with  reasonable  certainty  to  show.  In 
this  discussion  we  have  not  overlooked  the  defendant's  claim  or  his 
proof,  if  we  have  not  adverted  thereto  as  fully  as  we  have  to  the 
case  made  by  the  plaintiff. 

It  is  quite  true  that  while  the  business  was  conducted  generally 
under  the  name  of  the  "  Albany  Dental  Parlors,"  and  the  defend- 
ant's name  was  the  only  one  used  in  connection  with  the  business  as 
constituting  the  head,  and  that  all  bills  were  made  out  in  his  name, 
all  expenses  paid  by  him,  and  the  business,  in  this  branch  of  it, 
solely  conducted  by  him,  yet  this  in  no  wise  affects  the  consistency 
of  the  plaintiff's  claim.  On  the  contrary,  it  is  quite  in  harmony  with 
the  plaintiff's  theory.  It  was  a  branch  of  the  business  which  consti- 
tuted, to  use  the  expression  which  Dr.  Joslyn  put  into  the  mouth  of 
the  defendant,  keeping  "  the  business  end  of  it  in  his  own  hands." 
All  of  this  testimony  tends  to  establish  a  division  of  labor  which 
left  the  mechanical  part  with  the  plaintiff  and  the  business  part  with 
the  defendant.  Indeed,  this  was  a  prudent  course  for  the  defend- 
ant, as  the  plaintiff  was  working  out  his  interest,  and  until  that  was 
accomplished  the  defendant's  interest  in  the  property  was  more  or 
less  entire,  dependent  upon  the  amount  paid  in  by  the  plaintiff  as  a 
result  of  his  labor.  But  this  is  far  from  being  inconsistent  wath  the 
agreement  which  the  evidence  tended  with  great  force  to  support. 
There  was  no  answer  whatever  to  the  inconsistency  in  allowing  the 
plaintiff  to  deal  with  the  funds  as  he  did  if  a  mere  employee.  The 
answer  suggested  in  the  brief  of  counsel  and  urged  upon  the  hear- 
ing, was  that  the  defendant  was  sued  for  damages  and  needed  the 
plaintiff  as  a  witness,  and,  therefore,  feared  to  offend  him.  When 
he  testified  to  this  he  referred  to  peculations  prior  thereto,  for  upon 
his  cross-examination  he  stated  :  '*  At  the  time  I  testified  to,  when 
he  took  some  money  from  the  drawer,  I  don't  know  that  suit  was 
pending  then  that  was  spoken  of  by  me  in  my  direct  examination. 
The  papers  were  served  in  1894 ;  the  spring  of  1894."  Such  suit 
could  hardly  have  influenced  his  mind  if  it  had  no  existence.  He 
made  no  such  claim  thereafter,  and  if  he  had  we  should  not  think  it 
sufficient  to  overcome  the  proof  to  which  we  have  already  adverted. 

There  were  some  inconsistencies  in  plaintiff's  testimony  and  his 
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acts,  notably  that  of  seeking  employment  in  New  York.  But 
measuring  the  whole  proof  we  do  not  think  it  shakes  the  main  body 
of  the  case,  which,  as  we  have  said,  rests  mainly  upon  undisputed 
proof. 

The  discussion  has  already  been  prolonged  beyond  reasonable 
bounds.  We  conclude  from  the  whole  case  that  the  judgment 
should  be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Matilda 
R.  Wesoott,  as  Administratrix  of  the  Estate  of  Adaline  M. 
Wescott,  Deceased. 

Grace  E.  Cattermole,  Appellant ;  Matilda  R.  Wescoit,  as  Admin- 
istratrix, etc.,  of  Adaline  M.  Wesoott,  Deceased,  Respondent. 

Contract  —  agreement  to  make  compensation  for  services  by  will — evidence  establish- 
ing a  right  to  such  compensation. 

Upon  the  heariDg  before  the  surrogate  of  a  claim  made  by  one  sister  against  the 
estate  of  another,  evidence  was  given  to  the  effect  that  the  decedent  in  her  life- 
time agreed  to  compensate  the  claimant,  for  her  services  in  caring  for  and  nurs- 
ing her,  with  all  the  property  of  which  she  should  die  possessed,  and  that  all 
of  such  property  would  not  be  an  excessive  compensation  therefor;  that  each 
sister  had  directed  a  will  to  be  drawn  in  favor  of  the  other,  but  that  by  mis- 
take each  signed  the  will  which  had  been  prepared  for  the  other,  and  that  the 
mistake  was  not  discovered  until  after  the  death  of  the  deceased  sister. 

Held,  that  while  the  evidence  was  susceptible  of  a  construction  establishing  an 
intent  to  give  an  estate  by  will,  which  intent  had  failed  of  execution,  it  was 
also  sufficient  upon  which  to  find  an  agreement  to  compensate  for  services  quite 
independent  of  the  intention  to  give  the  estate,  and  that  the  decree  of  the  sur- 
rogate allowing  the  claimant  the  entire  surplus  of  the  decedent's  estate  in  sat- 
isfaction of  her  claim  was  proper. 

Appeal  by  Grace  E.  Cattermole,  a  party  to  the  above-entitled 
proceeding  and  one  of  the  next  of  kin  of  the  above-named  deceased, 
from  a  decree  of  theSurrosrate's  Court  of  Dutchess  county,  entered 
in  said  Surrogate's  Court  on  the  12th  day  of  March,  1898,  settling 
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the  accounts  of  Matilda  R.  Wescott,  as  administratrix,  etc.,  of  Ada- 
line  M.  Wescott,  deceased,  allowing  to  the  said  administratrix  the 
entire  amonnt  of  the  decedent's  estate,  after  the  payment  of  debts, 
fnneral  expenses  and  the  expenses  of  administration,  in  satisfaction 
of  her  claim. 

Edgar  M,  Doughty  [Samuel  A.  Davis  with  him  on  the  brief], 
for  the  appellant. 

.  George  Woody  for  the  respondent. 

Hatch,  J. : 

Matilda  R.  Wescott  is  the  sister  of  the  deceased,  and  both  resided 
with  their  father  until  six  years  prior  to  the  death  of  Adaliue,  when 
the  father  died,  and  thereafter  the  sisters  lived  together.  The  tes- 
timony satisfactorily  establishes  that  Adaline  was  an  invalid,  suffer- 
ing from  consumption,  from  the  effects  of  which  she  died.  During 
the  six  years  prior  to  Adaline's  death  Matilda  cared  for  and  nursed 
her.  It  is  evident  that,  as  Adaline  slowly  approached  her  dissolu- 
tion, the  care  and  nursing  of  her  became  more  burdensome,  and  the 
services  rendered  more  constant  and  exacting.  There  is  no  dispute 
but  that  the  service,  care  and  nursing  were  rendered  with  fidelity 
covering  the  whole  period.  Adaline  recognized  the  obligation  to 
Matilda,  and  the  evidence  is  convincing  that  she  agreed  to  compen- 
sate her  therefor  to  the  value  of  her  estate. 

Upon  the  proof,  if  the  allowance  had  been  made  to  Matilda, 
based  upon  quantum  ?ne7*uity  it  would  not  have  been  excessive  to 
have  allowed  her  therefor  the  full  amount  left  by  Adaline.  The 
learned  surrogate,  however,  based  his  decision  upon  the  existence  of 
a  contract  between  Adaline  and  her  sister,  whereby,  in  considera- 
tion of  the  care  and  nursing  by  Matilda,  Adaline  agreed  to  compen- 
sate her  with  all  the  property  of  which  she  should  die  possessed. 
The  conclusion  of  the  learned  surrogate  has  support  in  the  testimony. 
It  appeared  that  each  sister  intended  to  make  a  will  in  favor  of  the 
other.  These  wills  were  prepared,  but,  by  mistake,  one  became 
substituted  for  the  other.  Adaline  executed  Matilda's  will,  and 
Matilda  executed  Adaline's.  This  mistake  was  not  discovered  until 
after  the  death  of  Adaline.  It  was  testified  by  Mr.  Anthony,  who 
prepared  these  wills,  that  his  recollection  was  that  Adaline  stated 
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that  if  she  outlived  Matilda,  she  would  need  Matilda's  property  for 
her  support,  and,  if  Matilda  outlived  her,  she  would  deserve  Ada- 
line's  share  of  the  property  for  the  care  she  had  taken  and  would 
take  of  Adaline.  '  Mrs.  Stevens^  a  half  sister,  testified  that  Adaline 
told  her  "  that  they  had  agreed  that  her  sister  Matilda  was  to  take  care 
of  her  as  long  6t8  she  lived,  and  she  was  to  have  whatever  money  of 
hers  that  was  left  for  pay  for  taking  care  of  her.  She  told  me  that 
three  or  four  times.  I  can't  give  the  dates,  but  I  think  it  was  in 
June  before  her  death."  The  witness  further  testified  that  Adaline 
told  her  about  the  will,  and  also  of  the  agreement  to  pay  for  the 
care  and  nursing.  Lizzie  Hoyt,  an  aunt,  testified  that  Adaline 
stated  to  her,  "  when  I  am  done  with  what  I  have,  I  want  my  estate 
to  go  to  Tillie  for  what  she  is  doing  for  me.  *  *  *  I  have 
agreed  to  give.  Tillie  all  of  my  estate  for  the  care  she  has  taken  of 
me,  and  I  haven't  half  enough  to  pay  her  for  that."  While  it  is, 
doubtless,  true  that  the  evidence  is  susceptible  of  a  construction  of 
intent  to  give  an  estate  to  Matilda,  and  that  such  intent  failed  in 
execution,  it  is  equally  true  that  it  is  also  sufficient  upon  which  to 
find  an  agreement  to  compensate  for  service  quite  independent 
of  an  intent  to  give  the  estate.  Such  contract  is  valid  and  capable 
of  enforcement.  {Robinson  v.  Raynor^  28  N.  Y.  494 ;  Boughton 
V.  Flinty  74  id.  476.)  Neither  does  it  fail  where  the  compensation 
was  to  be  made  through  the  medium  of  a  will  and  none  was  ever 
executed.  {Shakespeare  v.  Markham^  10  Hun,  311;  Par  sell  v. 
JStryker^  41  N.  Y.  480.)  A  conveyance  of  the  property  in  direct 
contravention  of  the  agreement  will  not  suflSce  to  defeat  the  right, 
where  the  case  clearly  discloses  the  existence  of  an  agreement  to 
compensate,  and  service  is  rendered  pursuant  thereto.  {Erwin  v. 
Hrwin,  44  K  Y.  St.  Kepr.  6;  S.  C,  139  N.  Y.  616.) 

In  the  present  case,  the  contract  being  established,  the  claimant 
became  entitled  to  an  allowance  of  the  agreed  compensation.  This 
is  accomplished  by  the  decree,  which  should  be  affirmed,  with  costs 
to  the  respondent. 

All  concurred. 

Decree  of  the  surrogate  aflBrmed,  with  costs  to  the  respondent. 
App.  Div.— Vol.  XXXIV.        31 
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William  J.  Fitzpatriok,  Respondent,  v,  Chables  H.  Moses  and 
Others,  Defendants. 

Frank  II.   Parsons,  the  Receiver  of  William  J.  Fitzpatrick, 

Appellant. 

Beceif>er  appointed  in  supplementary  proceedings — his  rights  as  against  an  assignee 
of  the  debtor  —  his  substitution  in  a  pending  litigation  —  rights  of  the  attorney  in 
such  suit. 

Subdivision  4  of  section  2469  of  the  Code  of  Civil  Procedure,  providing  that  that 
section  does  not  affect  the  title  of  a  purchaser  in  good  faith,  without  notice  and 
for  a  valuable  consideration,  or  the  payment  of  a  debt  in  good  faith  and  with- 
out notice,  only  applies  to  a  purchase  or  payment  made  prior  to  the  filing  of  the 
order  appointing  a  receiver,  and  the  title  of  the  receiver  to  claims  upon  which 
the  judgment  debtor  has  brought  suit  is  superior  to  that  of  an  assignee  of  the 
judgment  debtor  under  an  assignment  made  subsequent  to  the  filing  of  the 
order  appointing  the  receiver. 

Semble,  that  in  such  a  case  the  granting  of  an  order  substituting  the  receiver  as 
the  party  plaintiff,  in  place  of  the  judgment  debtor,  rests  in  the  discretion  of 
the  court,  and  that  where  the  interest  of  the  receiver  is  small,  as  compared 
with  that  of  other  parties  interested  in  the  litigation,  or  other  facts  appear, 
upon  which  the  court  can  exercise  a  legal  discretion  and  refuse  the  relief,  an 
appellate  court  will  not  interfere  with  its  decision. 

If  the  order  of  substitution  be  granted  it  should  providefor  the  protection  of  such 
rights  as  theattorne)'^  for  tlie  plaintiff  may  have,  and  such  attorney  should  be  per- 
mitted to  actively  continue  in  the  litigation  if  he  so  elects,  in  order  that  he  may 
care  for  his  interests  therein. 

Appeal  by  Frank  II.  Parsons,  the  receiver  of  William  J.  Fitz- 
patrick, appointed  in  proceedings  supplementary  to  execution,  from 
an  order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  14th  day  of  October,  1898,  denying  his  motion  to  be  substi- 
tuted in  the  place  and  stead  of  William  J.  Fitzpatrick,  as  plaintiff 
in  this  action. 

Edward  P.  Lyon^  for  the  receiver,  appellant. 

William  P.  Pickett^  for  the  plaintiff,  respondent. 

Hatch,  J. : 

By  the  provisions  of  section  2468  of  the  Code  of  Civil  Pro- 
cedure, title  to  the  property  of  a  judgment  debtor  becomes  vested 
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iu  a  receiver  who  duly  qualifies,  immediately  upon  the  filing  of  the 
order  appointing  such  receiver.  {McCorkle  v.  Ilerrman^  117  N.  Y. 
297.)  The  exceptions  to  this  provision  of  the  Code  are  not  appli- 
cable to  the  present  case.  When  the  title  to  the  property  has 
vested  as  prescribed  in  this  section,  it  relates  back  to  the  service  of 
the  order  for  the  examination  of  the  judgment  debtor  by  virtue  of 
the  following  section  —  2469.  The  only  exception  at  all  pertinent 
to  the  present  question  is  found  in  subdivision  4  of  the  last  section, 
which  provides  that  this  section  does  not  affect  the  title  of  a  pur- 
chaser in  good  faith,  without  notice  and  for  a  valuable  considera- 
tion, or  the  payment  of  a  debt  in  good  faith  and  without  notice. 
This  section  does  not  create  any  limitation  upon  section  2468,  as, 
by  the  provisions  of  that  section,  the  title  absolutely  vests  upon  the 
tiling  of  the  order,  when  the  receiver  has  qualified.  The  protection 
afforded  to  a  honafide  purchaser,  or  the  payee  of  a  debt  in  good 
faith,  has  reference  to  a  purchase  or  payment  prior  to  the  appoint- 
ment of  the  receiver.  (Matter  of  Clover^  8  App.  Div.  556.)  This 
was  also  the  rule  under  the  former  chancery  practice.  (Storm  v. 
Waddell^  2  Sandf .  Ch.  494.)  In  no  event,  can  any  rule  furnished 
by  the  aforementioned  section  of  the  Code  find  application  favor- 
able to  the  assignee  of  the  claims  in  suit,  from  the  plaintiff  in  the 
action,  as  the  claims  were  not  assigned  prior  to  the  filing  of  the 
order  appointing  the  receiver.  It  is  clear,  therefore,  that  the 
receiver,  as  he  has  duly  qualified,  is  vested  with  the  legal  title  to  the 
claims  in  suit,  and  is  entitled  to  reduce  the  same  to  his  possession 
and  control.  Being  so  legally  entitled,  he  ought  to  be  placed  in  a 
position  where  he  may  protect  his  rights  to  the  fullest  extent.  As 
the  law  imposes  a  duty  upon  him  of  vigilance  in  securing  and  pro- 
tecting the  property  of  the  judgment  debtor,  for  the  benefit  of  the 
judgment  creditor,  courts  ought  to  place  him  in  a  position  where  he 
may  best  discharge  such  duty,  when  they  have  the  legal  right  so  to 
do,  especially  where  no  superior  or  equal  lienor  makes  a  claim. 

It  seems  to  us,  therefore,  that  the  application  for  substitution  was 
proper  and  even  necessary  for  the  protection  of  the  right  repre- 
sented by  the  receiver.  Authority  for  such  course  is  found  in  sec- 
tion 756  of  the  Code  of  Civil  Procedure.  It  is  said,  however, 
that  the  granting  of  such  order  is  discretionar}'  with  the  court, 
and  as  the  court  below  denied  the  motion,  in  the  exercise  of  dia- 
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cretion,  this  court  will  not  interfere.  It  is  true  that  the  granting  of 
the  order  is  discretionary ;  and  where  the  court  can  see  that  the 
interest  of  the  receirer  is  small  as  compared  with  that  of  other  par- 
ties interested  in  the  litigation,  or  other  facts  appear  upon  which  the 
court  can  exercise  a  legal  discretion  and  refuse  the  relief,  courts, 
upon  appeal,  will  not  interfere.  (iShaped  Seamless  Stocking  Co. 
V.  Snow,  Church  cfe  Cfe.,  20  Misc.  Rep.  319.) 

In  the  present  case,  however,  the  court  did  not  exercise  its  dis- 
cretion. The  determination  went  upon  the  ground  that  the  legal 
right  of  the  assignee  was  superior  to  the  title  of  the  receiver.  This, 
as  we  have  seen,  was  a  mistake  of  law,  and  in  no  sense  the  exercise 
of  discretionary  power.  The  fact  that  the  assignee  is  not  a  party  to 
the  action  creates  no  obstacle.  The  right  of  the  receiver  is  to  have 
whatever  interest  was  in  the  judgment  debtor  at  the  time  of  his 
appointment,  and  in  this  litigation  the  receiver  simply  takes  the 
judgment  debtor's  place.  This  in  no  wise  affects  the  legal  rights  of 
the  assignee.  She  is  not  estopped  or  affected  by  the  terms  of  the 
order  of  substitution,  and  can  at  any  time  assert  any  legal  right  of 
which  she  is  possessed.  The  order  of  substitution  of  the  receiver, 
however,  should  provide  for  the  protection  of  such  rights  as  the 
attorney  for  the  plaintiff  may  have,  and  he  should  be  permitted  to 
actively  continue  in  the  litigation,  if  he  so  elects,  that  he  may  care 
for  his  interest  therein. 

•  The  order  should  be  reversed  and  the  motion  for  substitution 
should  be  granted. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  for  substitution  granted. 
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Jennie  L.  Chatterton,  Appellant,  v,  Nellie  Mar  Chatterton, 
Individually  and  as  Executrix,  etc.,  of  Nathan  G.  Chatterton, 
Deceased,  Respondent,  Impleaded  with  Others. 

Beargument  —  a  failure  to  discuss  in  the  prevailing  opinion  a  question  discussed  in 
the  dissenting  opinion  —  who  cannot  take  advantage  of  it. 

The  fact  that  a  prevailing  opinion  of  the  Appellate  Division,  delivered  on  the 
determination  of  an  appeal  from  a  judgment  sustaining  a  demurrer  interposed  by 
one  of  the  defendants  in  an  action,  fails  to  discuss  a  question  relating  to  the 
status  of  another  non-demurring  defendant,  which  question  was  considered  in 
the  dissenting  opinion  of  that  court,  does  not  show  that  the  question  was  over- 
looked; and  if  it  were,  the  point  would  not  be  available  to  the  demurring 
defendant  upon  a  motion  by  her  for  a  reargument,  or  for  leave  to  appeal  to  the 
Court  of  Appeals. 

Motion  by  the  defendant,  Nellie  Mar  Chatterton,  individually  and 
as  executrix,  etc.,  of  Nathan  G.  Chatterton,  deceased,  for  a  reargu- 
ment of  an  appeal  by  the  plaintiff,  Jennie  L.  Chatterton,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, Nellie  Mar  Chatterton,  individually,  and  as  executrix,  etc.,  of 
Nathan  G.  Chatterton,  deceased,  sustaining  the  said  defendant's 
demurrer  to  the  plaintiff's  complaint ;  or,  in  the  alternative,  for  leave 
to  appeal  to  the  CoUrt  of  Appeals,  the  question  to  be  certified  by 
the  Appellate  Division. 

The  opinions  written  on  the  appeal  are  reported  in  32  Appellate 
Division,  at  page  633. 

Fred  E.  Ack-ertryin^  for  the  appellant. 

Safford  A,  Crummey^  for  the  respondent. 

Hatch,  J. : 

The  motion  for  a  reargument  should  be  denied.  The  main  ques- 
tion for  reargument  presented  by  the  moving  party  relates  to  the 
failure  of  the  court  to  discuss  the  status  of  the  defendant,  the 
Poughkeepsie  Savings  Bank,  in  respect  of  the  cause  of  action  set 
forth  in  the  complaint.  If  the  prevailing  opinion  were  in  error 
upon  this  point,  it  would  furnish  no  ground  for  a  reargument.  In 
fact  it  clearly  appeared  that  the  point  was  considered  by  the  court, 
as  it  was  referred  to  in  the  dissenting  opinion  of  the  presiding  jus- 
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tice.  It  is  evident,  therefore,  that  the  question  was  not  overlooked, 
and  under  the  authority  of  Mount  v.  Mitchell  (32  N.  Y.  702)  no 
ground  for  a  reargument  appears  in  this  regard.  The  omission  of 
the  prevailing  opinion  to  discuss  this  question  does  not  affect  it,  nor 
does  it  show  that  the  point  was  necessarily  overlooked.  {FoadicJc  v. 
Town  of  Hempstead^  126  N.  Y.  651.)  If  it  were  otlierwise  the 
point  would  not  be  available  to  the  demurring  defendant.  The 
Poughkeepsie  Savings  Bank  does  not  demur  to  the  complaint,  and 
so  far  as  the  demurring  defendant  is  concerned,  the  complaint  states 
a  good  cause  of  action.  It  was  clearly  within  the  power  and  right 
of  the  plaintiff  to  make  all  persons  claiming  or  having  any  interest 
in  the  property  affected  by  the  action,  whether  as  lienors  or  other- 
wise, parties  thei*eto,  in  order  that  their  rights  might  be  determined, 
and  they  have  their  day  in  court  to  assert  their  claims.  The  Pough- 
keepsie Savings  Bank  acquires  its  lien  by  virtue  of  the  power  of 
sale  contained  in  the  will  which  is  sought  to  be  made  the  subject  of 
construction.  As  we  view  the  case,  therefore,  its  rights  in  the 
premises  arise  out  of  the  transaction  which  is  the  subject  of  the 
action ;  and  we  see  no  reason  why  a  motion  for  a  reargument 
should  be  granted,  or  why  leave  to  appeal  to  the  Court  of  Appeals 
should  be  given.  {Cromwell  v.  Clement^  89  Hun,  603.) 
The  motion  should  be  denied. 

All  concurre4. 

Motion  for  reargument  or  for  leave  to  appeal  to  the  Court  of 
Appeals  denied. 
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62  ^i8|         Marie  Woodburn,  Respondent,  v.  Cornelius  Hyatt,  Appellant. 

Injunction  depending  on  tlie  nature  of  the  action  —  it  cannot  be  granted  on  an 

affidavit. 

A  motioD  for  an  injunction  in  a  case  where  the  right  thereto  depends  upon  the 
nature  of  the  action  must  be  based  upon  a  complaint,  and  it  cannot  properly 
be  granted  upon  an  affidavit  stating  facts  which,  if  properly  set  forth  in  ^ 
complaint,  might  be  sufficient  to  support  the  order. 

Appeal  by  the  defendant,  Cornelius  Hyatt,  from  an  order  of  the 
SMpreme  Court,  made  at  the  Queens  County  Special  Term  and 
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entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
12th  day  of  May,  1898,  continuing  a  preliminary  injunction  there- 
tofore granted  pending  the  determination  of  the  action. 

Henry  A.  Mon/ort,  for  the  appellant. 

Clinton  T.  Roe^  for  the  respondent. 

Per  Curiam  : 

The  affidavit  upon  which  the  injunction  order  was  granted  clearly 
shows  that  the  right  thereto  is  dependent  upon  the  nature  of  the 
action.  Indeed,  the  sole  purpose  of  the  action  is  to  procure  an 
injunction  restraining  the  defendant  from  violating  the  covenant 
contained  in  the  respective  deeds.  It  is,  therefore,  an  action  where 
the  right  to  an  injunction  depends  upon  the  nature  of  the  case,  and 
by  virtue  of  the  provisions  of  section  603  of  the  Code  of  Civil  Pro- 
cedure, an  injunction  can  only  issue  where  it  appears  from  the  com- 
plaint that  the  plaintiff  is  entitled  to  a  judgment  restraining  the  acts 
of  the  defendant  from  which  he  would  suffer  injury  during  the 
pendency  of  the  action.  Such  is  the  plain  language  of  the  Code, 
and  also  of  tlie  authorities  construing  the  same.  {Sanders  v.  Ader^ 
26  App.  Div.  176 ;  Ileiiie  v.  RoKner,  29  id.  239.) 

A  case  cannot  be  presented  by  a  complaint  where  there  is  no 
ooQiplaint.  This  injunction  was  granted  upon  an  affidavit,  and  while 
it  is  tru«  that  if  the  facts  therein  were  properly  set  forth  in  a  com- 
plaint they  might  be  held  sufficient  to  support  the  order  which  was 
made,  yet  the  court  cannot  construe  the  affidavit  into  a  complaint, 
and  a  complaint  the  Code  requires.  Section  607  of  the  Code  has 
reference  to  an  action  where  an  injunction  may  be  granted,  not 
necessarily  dependent  upon  the  nature  of  the  action.  {Gushing  v. 
Ruslander^  49  Hun,  19.)  In  such  a  case  the  injunction  may  issue 
upon  an  affidavit  showing  a  proper  case,  and  may  accompany  the 
summons.     (Code  Civ.  Proc.  §  608.) 

The  order  is,  therefore,  without  authority,  and  should  be  reversed. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
injunction  vacated. 
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I  -^  248  Charles  Devine,  Respondent,  v.  The  Brooklyn  Heights  Rail- 

'— **  '  ROAD  Company,  Appellant. 

Negligence  — collision  between  an  eUctt^  ear  and  a  wag(m  upon  the  tracks  ahead  cf 
the  car  —failure  of  the  motorman  to  give  timely  warning,  and  of  the  driver  of  the 
wagon  to  look  back. 

Id  an  action  against  a  railroad  company  to  recover  damages  for  personal  injuries 
caused  by  one  of  the  defendant's  electric  cars  running  into  the  rear  of  a  wagon 
driven  by  the  plaintiff  upon  the  defendant's  tracks,  a  charge  by  the  court  that 
the  plaintiff  "  had  the  right  to  assume  that  they  (the  railroad  company)  would 
give  him  timely  warning  of  its  approach  —  the  motorman,"  is  improper,  as  no 
absolute  duty  to  give  warning  under  all  circumstances  is  imposed  upon  the 
company. 

Whether  in  such  a  case  the  company  was  guilty  of  negligence  in  not  giving  timely 
warning,  and  whether  the  plaintiff  was  guilty  of  contributory  negligence  in  not 
looking  backwards  to  discover  the  approach  of  the  car,  are  questions  of  fact 
for  the  jury  to  determine  under  all  the  circumstances  of  the  case. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
5th  day  of  April,  1898,  upon  the  verdict  of  a  jury  for  $20,000,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  22d  day  of 
April,  1898,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

John  Z.  WeUsj  for  the  appellant. 

S,  D,  MotHb^  for  the  respondent. 

Woodward,  J. : 

The  plaintiff  in  this  action  was  injured  in  a  collision  between  a 
car  operated  by  the  defendant  and  a  wagon  driven  by  the  plaintiff 
in  one  of  the  streets  of  the  borough  of  Brooklyn.  The  accident 
occurred  on  the  19th  day  of  December,  1896,  at  six-twenty  p.  m.,  at 
a  point  between  Seventy-seventh  and  Seventy-eighth  streets,  on 
Third  avenue.  The  plaintiff  was  driving  on  the  avenue,  using  the 
tracks  of  the  defendant.  There  was  evidence  to  show  that  the  night 
was  dark,  and  that  the  highway  was  not  well  lighted.  The  plaintiff 
had  been  driving  on  the  tracks  of  the  defendant  for  a  considerable 
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distance  and  had,  on  one  or  more  occasions,  turned  out,  on  a  signal 
from  the  motorraan,  to  allow  cars  to  pass. 

At  the  time  of  the  accident  it  appears  that  he  had  not  been  keep- 
ing watch  behind  him,  and  the  first  intimation  which  he  had  of  the 
approach  of  the  car  was  given  him  by  his  son,  who,  looking  around 
and  seeing  the  car  within  a  few  feet,  called  attention  to  the  fact. 
Before  the  plaintiff  could  get  clear  of  the  tracks  his  wagon  was 
struck,  and  he  was  thrown  to  the  ground,  receiving  the  injuries 
complained  of.  The  motorman  testified  that  he  did  not  see  the 
wagon  ahead  of  him  on  the  tracks  until  he  was  within  twenty-five 
feet  of  the  wagon,  when  he  applied  the  brake,  but  was  unable  to 
stop  the  car  until  the  collision,  although  it  was  running  at  a  speed 
of  about  six  miles  per  hour.  It  was  in  evidence  that  the  car  was 
running  down  a  grade  of  something  over  two  feet  in  one  hundred, 
and  the  motonnan  testified  that  he  could  stop  the  car  at  the  point 
of  the  collision  in  about  the  length  of  the  car. 

The  case  was  submitted  to  the  jury  upon  the  question  of  negli- 
gence on  the  part  of  the  defendant,  and  contributory  negligence  on 
the  part  of  the  plaintiff,  the  court  correctly  stating  the  rule  of  law 
applicable  to  the  case  in  the  general  charge.  The  error  in  the  case 
appears  in  the  statement  of  law  made  by  plaintiff's  counsel  and 
acquiesced  in  by  the  court,  on  a  request  by  the  defendant  to  charge 
"  that  the  plaintiff  had  no  right  to  suppose  or  presume  that  the  car 
would  come  up  and  stop  before  it  reached  him."  This  the  court 
charged.  Plaintiff's  counsel  then  suggested  that  "  he  had  the  right 
to  assume  that  they  would  give  him  timely  warning  of  its  approach 
—  the  motorman."  To  this  the  court  replied,  "  I  have  so  charged," 
thus  giving  the  jury  to  understand  that  if  the  defendant  had  failed 
to  give  "  timely  warning "  the  plaintiff  was  absolved  from  all  con- 
tributory negligence. 

This  is  not  the  law.  While  it  was  the  duty  of  the  motorman  to 
give  timely  warning  if  he  saw  the  wagon,  or  if  he  might,  in  the 
exercise  of  reasonable  care,  have  seen  the  wagon  in  time  to  have 
given  such  warning,  he  was  not  bound  to  do  so  under  all  circum- 
stances ;  and  it  was  for  the  jury  to  determine,  under  all  the  cir- 
cumstances of  this  case,  whether  the  motorman  had  discharged  his 
duty,  and  whether  the  plaintiff  had  been  free  from  contributory  neg- 
App.  Div.— Vol.  XXXIV.         32 
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ligenee.  The  defendant  did  not  have  the  absolute  right  to  the  use 
of  the  tracks ;  the  plamtitf  miglit  lawfully  drive  upon  them ;  but 
the  defendant  did  have  the  paramount  right,  and  the  plaintiflE  could 
not  drive  upon  the  tracks  of  the  defendant  and  impose  upon  it  the 
absolute  duty  of  giving  timely  warning  of  the  approach  of  the  car. 
The  plaintiff  was  charged  with  the  duty  of  exercising  reasonable  . 
care  while  using  the  tracks  of  the  defendant  to  guard  against  colHsion. 
He  could  not  depend  upon  the  motorraan  to  give  timely  warning ; 
he  was  bound  to  exercise  that  degree  of  care  which  reasonably  pru- 
dent persons  should  or  would  have  exercised  under  the  same  condi- 
tions, and  if  he  failed  in  this  regard  he  was  not  entitled  to  recover 
damages  under  the  law.  He  could  not  enter  upon  the  tracks  of  the 
defendant  and,  closing  liis  eyes  to  his  surroundings,  await  the  timely 
warning  of  the  defendant's  raotornian. 

"  He  is  bound,"  say  the  court  in  the  case  of  Adolphx,  Cen.  Parh^ 
N.  c6  E,  River  7?.  R,  Co,  (76  N.  Y.  530,  537),  "  to  keep  out  of  the 
way  when  the  need,  under  such  circumstances,  arises  that  he  should. 
Hence,  there  is  upon  him  the  duty  of  learning,  when  the  need  has 
arisen  or  is  likely  to  arise ;  and  as  it  is  a  duty  actively  to  be  per- 
formed he  is  bound  to  use  all  the  ordinary  means  of  learning ;  and 
all  his  natural  senses  are  surely  a  part  of  those  means,  and  to  be 
used  in  such  way  as  that  they  will  bring  information  to  him,  so  that 
he  may  not  wait  to  hear  a  signal  of  the  approach  of  a  car,  but  he 
must  at  intervals  look  backward  for  it.  He  is  enjoying  a  right 
liable  to  frequent  interruption.  It  is  a  condition  of  his  enjoyment 
of  it  that  he  make  no  needless  dela3\  He  should  use  his  senses  to 
effect  that  result."  This  rule  is  sustained  by  the  court  in  the  case  of 
Davenport  v.  Brooklyn  City  R.  R,  Co.  (100  N.  Y.  632)  and  ia 
McClain  v.  Brooklyn  City  R.  R,  Co,  (116  id.  459,  465).  Indeed, 
it  is  the  only  rule  of  law  consistent  with  justice  under  the  circum- 
stances of  this  case.  In  quoting  the  language  of  the  opinion  of 
Judge  FoLOEK  in  Adolph  v.  Cen,  Park^  N,  <&  E.  River  R,  R.  Co. 
{supra)  we  do  not  wish  to  be  understood  to  have  overlooked  the 
limitations  placed  upon  the  doctrine  there  laid  down  by  the  cases  of 
Fleckenstein  v.  Dry  Dock^  etc,  R.  R,  Co.  (105  N.  Y.  655)  and 
Fishhach  v.  Steinway  Ry,  Co.  (11  App.  Div.  152);  nor  do  we 
wish  to  decide  that,  as  a  matter  of  law,  it  is  negligence  for  the 
driver  to  fail  to  turn  and  look  backwards  to  discover  the  approach 


Digitized  by  VjOOQIC 


DEVINE  V.  BROOKLYN"  HEIGHTS  K.  R.  CO.    251 

App.  Div.]  Second  Department,  November  Term,  18d8. 

of  a  car  from  the  rear.  But  it  is  a  question  of  fact  for  the  jury 
whether,  under  the  circumstances  of  the  case,  such  precaution  was 
necessary. 

The  jury  are  to  determine,  as  a  question  of  fact,  whether,  under 
all  the  circumstances,  the  defendant  was  guilty  of  negligence  in  not 
giving  timely  warning,  and  it  is  equally  a  question  for  the  jury 
whether  the  plaintiff  has  been  guilty  of  contributory  negligence, 
and  this  question  is  entirely  out  of  the  control  of  the  jury,  if,  as  a 
matter  of  law,  the  plaintiff  had  a  right  to  rely  upon  the  defendant 
giving  him  timely  warning  that  it  desired  the  use  of  the  tracks.  If 
the  night  was  dark  and  the  highway  poorly  lighted,  so  that  the 
defendant's  motorman,  in  the  exercise  of  reasonable  care,  could  not 
have  seen  the  wagon  of  the  plaintiff  in  time  to  prevent  the  acci- 
dent, he  was  not  bound,  as  a  matter  of  law,  to  give  such  warning. 
On  the  other  hand,  if  the  plaintiff,  lawfully  using  the  tracks  of  the 
defendant,  subject  to  its  paramount  right,  could,  by  the  exercise  of 
reasonable  care,  have  discovered  the  approEiching  car  in  time  to  have 
left  the  track  before  the  car  reached  him,  it  was  his  duty  to  do  so  ; 
and,  in  the  absence  of  evidence  tending  to  show  such  reasonable 
care,  the  jury  would  have  been  justified  in  finding  that  the  plaintiff 
had  not  been  free  from  contributory  negligence,  which  is  necessary 
to  maintain  this  action.  It  was,  therefore,  error  for  the  trial  court 
to  leave  the  jury  with  the  understanding  that  the  defendant  owed 
the  plaintiff  the  absolute  duty  of  giving  timely  warning  of  the 
approach  of  the  car. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 
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Norman  Hubbabd,  Respondent,  v.  Hbnby  T.  Chapman,  Jr., 

Appellant. 

Contract  of  sale  providing  for  a  test  to  be  made  by  a  person  named — agreement  that 
the  test  should  be  made  by  another — proof  of  stich  agreement  by  the  vendor  under  a 
complaint  alleging  performance. 

A  director  of  a  corporAtion,  by  a  contract,  to  which  the  corporation  was  not  a 
party,  agreed  to  pay  for  a  stamping  mill  to  be  furnished  to  the  corporation,  in 
case  the  mill  should  prove  satisfactory.  The  contract  provided,  *'  It  is  agreed 
that  the  test  of  the  mill  shall  be  made  by  E.  P.  Jones."  Jones,  who  was  an 
employee  of  the  corporation  at  the  time  the  contract  was  made,  having  been 
dismissed  from  its  employ  before  the  test  was  made,  the  test  was,  by  agree- 
ment between  the  parties  interested  in  the  contract,  made  by  one  James  Smith 
and  pronounced  satisfactory,  but  notwithstanding  this  the  director  refused  to 
pay  the  purchase  price. 

Ih  an  action  brought  to  recover  from  the  director  the  purchase  price  of  the  mill, 

Ileld^  that  the  plaintiff  was  entitled  to  recover ; 

That  the  agreement  that  the  test  should  be  made  by  Jones  did  not  impose  a  duty 
upon  the  vendor,  but  was  a  concession  on  his  part  to  the  vendee,  upon  whom 
the  burden  was  imposed  of  having  such  test  made ;  that  it  was  not  a  conditian 
precedent  to  be  established  as  a  part  of  his  agreement  by  the  vendor,  and,  hence, 
the  fact  that  the  plaintiff  had  alleged  performance  of  the  contract  did  not 
preclude  him  from  showing  that  the  vendee,  who  had  undertaken  this  part  of 
the  contract,  had  failed  in  its  performance,  and  that  another  person  had  been 
substituted  for  Mr.  Jones  to  make  the  test. 

Appeal  by  the  defendant,  Henry  T,  Chapman,  Jr.,  from  a  judg- 
ment of  tlie  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  8th  day  of  Feb- 
ruary, 1898,  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court. 

The  action  was  brought  to  recover  the  price  of  a  stamp  mill  fur- 
nished to  the  Gold  Bullion  Mining  Company  pursuant  to  a  contract 
between  the  defendant  and  John  W.  Marshall,  the  terms  of  which 
are  set  out  in  the  opinion.  The  complaint  alleged  that  the  plaintiff 
built  the  mill  referred  to  in  said  agreement,  and  that,  at  the  time  of 
making  said  agreement,  John  W.  Marshall  was  indebted  to  the  plain- 
tiff for  the  reasonable  value  of  such  mill,  and  that  the  plaintiff,  rely- 
ing upon  the  said  agreement,  j^arted  with  the  possession  of  said  milL 
It  also  alleged  that,  prior  to  the  commencement  of  the  action,  John 
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W.  Marshall  assigned  to  the  present  plaintiflE  all  his  right,  title  and 
interest  under  said  agreement. 

Herbert  T.  Ketcham,  for  the  appellant. 

Joseph  A.  BurVy  for  the  respondent. 

Woodward,  J. : 

The  plaintiff  in  this  action  constructed  for  one  John  W.  Marshall 
a  mill  for  crushing  ores,  called  the  Marshall  Pneumatic  Stamping 
Mill,  and  in  the  early  winter  of  1893  this  mill  was  in  the  factory  of 
the  plaintiff.  About  the  28th  day  of  February,  1893,  the  said  Mar- 
shall entered  into  an  agreement  with  the  defendant  in  which  it  was 
provided  that  "  John  W.  Marshall  agrees  to  deliver  the  ^  Marshall 
Pneumatic  Stamp  Mill,'  now  at  Norman  Hubbard's  "Works,  93  Pearl 
street,  Brooklyn,  aside  car  or  steamer  F.  O.  B."  and  "  Henry  T. 
Chapman,  Jr.,  agrees  to  forward  said  mill  to  the  Gold  Bullion  Mines, 
located  near  town  of  Clifton,  Arizona,  and  to  erect  same  thereon  as 
expeditely  as  possible  under  supervision  of  E.  P.  Jones,  all  with- 
out expense  to  said  Marshall."  It  was  also  "  agreed  and  understood 
that  the  Gold  Bullion  Mining  Co.  are  to  have  the  privilege  of 
running  this  mill  thirty  days,  and  same  working  satisfactorily  the 
said  Chapman  is  to  pay  Norman  Hubbard,  of  93  Pearl  street, 
Brooklyn,  the  sum  of  twenty-live  hundred  dollars  ($2,500)  for  this 
mill ;  unsatisfactorily,  the  Mining  Company  are  to  box  and  deliver 
the  mill  at  the  railroad  station  at  Clifton,  subject  to  the  order  of 
J.  W.  Marshall.  It  is  agreed  that  the  test  of  the  mill  shall  be  made 
by  E.  P.  Jones." 

The  answer  puts  most  of  the  allegations  of  the  complaint  in  issue, 
but  the  defendant  offered  no  evidence  at  the  trial,  relying  upon  a 
question  of  law.  At  the  close  of  the  plaintiff's  case  defendant's 
counsel  moved  to  dismiss  the  complaint  on  the  g  ound  that  "it 
alleges  that  a  contract  under  which  the  defendant  bound  himself  to 
pay  for  the  mill  in  the  event  that  it  worked  satisfactorily  under  a 
test  to  be  made  by  Jones,  and  that  the  proof  had  failed  in  that 
respect."  Defendant's  counsel  also  asked  that  a  verdict  for  the 
defendant  be  directed  upon  the  same  grounds.  Both  of  these 
motions  were  denied,  and  the  defendant  excepted  to  the  denial  of 
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the  first  motion.  On  motion  of  the  plaintiff  a  verdict  for  tlie  plain- 
tiff was  directed,  and  from  the  judgment  entered  thereon  appeal 
oomes  to  this  department. 

It  was  established  on  the  part  of  the  plaintiff  that  John  TV.  Mar- 
shall delivered  the  mill  in  question  as  provided  in  the  contract  or 
memorandum  of  agreement;  that  it  was  shipped  to  Clifton,  Ari- 
zona ;  that  it  was  taken  to  the  mines  of  the  Gold  Bullion  Mining 
Company  and  erected  under  the  supervision  of  E.  P.  Jones ;  that  it 
was  operated  successfully  for  a  period  of  thirty  days  after  having 
been  in  the  possession  of  the  Gold  Bullion  Mining  Company  for 
more  than  one  year,  but  it  was  not  shown  that  the  test  was  made  by 
the  said  E.  P.  Jones,  he  having  been  dismissed  from  the  employ  of 
the  company  before  the  test  was  made,  and  pursuant  to  an  agree- 
ment between  the  defendant  and  the  plaintiff  one  James  Smith  was 
sent  to  Arizona  and  the  test  was  made  under  his  supervision  and 
pronounced  satisfactory.  This  test  was  made  in  the  summer  of 
1894,  and  the  mill  was  retained  by  the  Gold  Bullion  Mining  Com- 
pany until  the  summer  of  1895,  when  it  was  seized  and  sold  by  the 
sheriff  to  satisfy  certain  claims  of  creditors.  The  defendant  now 
seeks  to  avoid  payment  upon  the  ground  that  the  test  was  not  made 
under  the  supervision  of  Mr.  Jones,  such  test  being,  as  he  contends, 
a  condition  precedent  to  the  right  of  the  plaintiff  to  recover. 

This  question  was  practically  disposed  of  in  the  case  oiKrakaxier 
V.  Chapman  (16  App.  Div.  115),  the  defendant  being  the  same  as 
in  the  case  at  bar.  In  that  case  the  defendant  had  authorized  cer- 
tain parties  to  ship  goods  to  the  Gold  Bullion  Mining  Company 
assuring  them  that  E.  P.  Jones  (evidently  the  same  party  involved 
in  this  transaction)  was  authorized  to  draw  on  him  at  thirty  days' 
sight  for  the  amount  of  the  bill.  The  parties,  who  resided  in  Texas, 
were  not  able  to  till  the  order  at  once,  but  sent  a  portion  of  the 
goods.  Mr.  tones  drew  a  draft  upon  the  defendant  at  thirty  days 
for  $500,  which  draft  was  duly  paid.  In  the  meantime  Mr.  Jones 
left  the  employ  of  the  Gold  Bullion  Mining  Company,  and  when 
the  remainder  of  the  goods  arrived  Mr.  Jones  had  no  authority  to 
draw  a  second  draft,  or,  if  he  had,  he  was  out  of  the  reach  of  the 
plaintiff.  Under  these  circumstances  the  defendant  undertook  to 
avoid  payment  on  the  ground  that  Mr.  Jones,  in  the  drawing  of  the 
draft  for  $500,  had  exhausted  the  authority,  although  the  letter  of 
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credit  assured  the  parties  shipping  the  goods  that  Mr.  Jones  was 
authorized  "  to  draw  on  me  for  the  amount  of  your  bill,"  and  the 
bill  aggregated  something  over  $1,000.  Mr.  Justice  Hatch,  writ- 
ing the  opinion  of  the  court  iu  that  case,  said  :  "  The  purpose  of 
this  letter  was  to  authorize  the  plaintiffs  to  deliver  goods  to  Jones 
upon  the  credit  of  the  defendant,  and  the  latter  prescribed  a  particu- 
lar method  of  payment.  This  condition  presupposed  that  Jones 
would  draw  the  draft  when  the  goods  were  delivered.  If  Jones  had 
died  before  he  was  able  to  draw  a  draft,  it  would  not  be  contended 
that  the  plaintiffs  must  lose  the  purchase  price  of  the  goods.  When 
Jones  left  the  employment  of  the  company  he  was  beyond  the  reach 
of  the  plaintiffs  and  they  were  unable  to  obtain  any  other  draft. 
They  did  all  that  was  left  for  them  to  do,  notified*  the  defendant 
and  requested  payment  of  him.  It  may  be  conceded  that  if  Jones 
had  continued  to  occupy  the  relation  which  he  occupied  when  the 
goods  were  delivered,  the  defendant  might  insist  that  he  was  only 
liable  to  pay  Jones'  draft  for  the  goods.  But  when  that  became  an 
impossible  or  an  impracticable  condition,  which  neither  party  had 
the  power  or  opportunity  to  produce,  and  the  defendant  was  notified 
of  it,  we  do  not  tliink  that  he  could  insist  upon  strict  compliance  in 
that  respect  and  thereby  destroy  his  liability.  As  the  purpose  of 
the  instrument  was  to  procure  the  delivery  of  the  goods,  and  such 
purpose  was  accomplished,  liability  attached  to  pay  in  the  manner 
prescribed  if  that  were  practicable  and  could  be  accomplished,  if  not, 
then  to  pay  in  some  other  manner.  We  think  it  must  be  held  that 
the  defendant  contemplated  the  continued  existence  of  Jones  in  such 
capacity  as  would  enable  him  to  draw  for  the  goods,  and,  as  this 
contingency  failed,  the  particular  method  of  payment  failed,  and 
the  defendant  became  liable  to  pay  for  the  goods,  and  could  not 
thereafter  insist  that  he  was  only  liable  to  pay  upon  a  draft  drawn 
by  Jones." 

The  reasoning  is  equally  applicable  to  the  case  at  bar.  The  object 
of  the  agreement  between  the  defendant  and  Mai-shall  was  to  pro- 
cure the  mill  in  question  upon  the  credit  of  the  defendant.  Mar- 
shall performed  his  part  of  the  agreement  in  delivering  the  mill 
at  the  point  of  shipment,  and  the  liability  of  the  defendant  attached 
at  the  time  of  shipment.  It  is  true  that  this  liability  was  contingent 
upon  the  mill  passing  a  satisfactory  test,  but  the  defendant  having 
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appropriated  the  property  to  the  uses  of  the  company  in  which  he  was 
a  director,  and  having  elected,  with  the  consent  of  the  plaintiff,  to 
submit  the  test  to  another,  ne  cannot  now  be  heard  to  deny  his  lia- 
bility for  the  amount  of  the  purchase  price.  The  plaintiff  was  not 
responsible  for  the  discharge  of  Mr.  Jones,  and  the  defendant  could 
not,  by  liis  own  act,  defeat  the  right  of  the  plaintiff  to  compensation 
for  the  vakie  of  the  property.  John  W.  Marshall,  to  whose  rights 
the  plaintiff  succeeds,  had  performed  all  of  the  conditions  of  his  con- 
tract, ^t  was  the  duty  of  the  defendant,  after  a  test  had  been  made, 
to  reship  the  mill  if  it  was  not  satisfactory,  and,  having  neglected 
to  comply  with  this  condition  of  the  contract,  and  the  mill  having 
passed  out  of  the  control  of  the  plaintiff,  it  would  not  be  consistent 
with  justice  to  say  that  the  defendant  may  be  relieved  from  the 
obligation  of  his  contract  because  Mr.  Jones  did  not  make  the  test 
of  the  mill. 

The  clause  of  the  contract  relied  upon  by  the  defendant  is  not  a 
condition  precedent  to  the  liability  of  the  defendant,  but  is  a 
mutual  agreement  between  the  parties  that  the  test  may  be  made  by 
a  certain  party.  The  real  question  was  whether  the  mill  should 
prove  satisfactory ;  upon  this  point  hinged  the  ultimate  liability  of 
the  defendant,  and  the  question  of  who  should  make  the  test  was 
merely  an  incident.  The  defendant  having  elected  to  retain  control 
of  the  mill  after  a  test,  he  cannot  now  escape  the  duty  which  he 
•owes  to  this  plaintiff  by  urging  a  lack  of  specific  performance  of  an 
incidental  clause  in  the  agreement,  which  he  had  himself  made 
impossible  of  performance.  No  duty  rested  upon  John  W.  Marshall 
or  this  plaintiff.  The  agreement  was  that  "  the  Gold  Bullion  Min- 
ing Co.  are  to  have  the  privilege  of  running  this  Mill  thirty 
days,  and  same  working  satisfactorily  the  said  Chapman  is  to  pay," 
etc.  It  was  beyond  the  control  of  the  plaintiff,  and  the  agreement 
is  to  be  understood  merely  as  a  concession  on  the  part  of  the  plain- 
tiff that  the  test  might  be  made  by  Mr.  Jones,  though  the  question 
of  what  particular  individual  might  make  a  test  which  would  be 
satisfactory  to  the  Gold  Bullion  Mining  Company  and  the  defendant 
was  not  material  to  the  question  of  liability. 

The  particular  point  urged  by  the  defendant,  that  the  plaintiff 
having  pleaded  performance,  the  admission  of  evidence,  when  prop- 
erly objected  to,  of  a  waiver  of  performance,  is  inadmissible,  would 
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be  controlling,  no  doubt,  if  this  question  was  really  involved,  but  it 
is  not.  The  Code  of  Civil  Procedure  (§  533)  provides  that  "  In 
pleading  the  performance  of  a  condition  precedent  in  a  contract,  it  is 
not  necessary  to  state  the  facts  constituting  performance ;  but  the 
party  may  state,  generally,  that  he,  or  the  person  whom  he  represents, 
duly  performed  all  the  conditions  on  his  part.  If  that  allegation  is 
controverted,  he  must,  on  the  trial,  establish  performance."  The 
plaintiff  did  allege  performance  of  all  the  conditions  on  his  piart,  and 
this  was  put  in  issue  by  the  answer,  and  the  burden  of  proving  per- 
formance was  thus  placed  upon  the  plaintiff.  This  did  not,  however, 
place  the  burden  upon  the  plaintiff  of  showing  that  the  agreements 
of  the  defendant  had  been  kept ;  he  had  fully  met  all  the  require- 
ments of  the  Code  when  he  had  established  that  he  had  done  and 
performed  all  of  the  conditions  on  his  part.  The  covenant  or  agree- 
ment in  the  contract  between  John  W.  Marshall  and  the  defendant 
in  reference  to  Mr.  Jones,  was  the  covenant  or  agreement  of  the 
defendant.  Mr.  Jones  was  in  his  employ  ;  the  defendant  alone  was  in 
a  position  to  say  that "  the  test  of  the  Mill  shall  be  made  by  E.  P. 
Jones,"  because  Mr.  Jones  was  alone  subject  to  his  orders,  and  it  can- 
not be  assumed  that  Mr.  Marshall  would  make  this  condition  for  him- 
self, knowing  that  Mr.  Jones  was  in  the  control  of  the  defendant.  It  is 
evident  from  the  testimony  of  the  plaintiff  that  this  was  the  under- 
standing of  the  parties,  for  he  testifies  that  "  He  (defendant)  wanted 
to  know  if  we  would  not  allow  somebody  to  go  down  in  Arizona 
and  run  the  mill.  I  was  with  Mr.  Chapman.  I  told  him  I  would 
not  accept  anybody  as  I  sent  it  down  at  a  risk  myself,  unless  it  was 
somebody  satisfactory  to  me  who  would  do  justice  to  the  mill." 
This  indicates  clearly  that  the  plaintiff  had  accepted  Mr.  Jones  as  a 
competent  person  to  make  the  test  upon  the  pledge  of  the  defend- 
ant that  Mr.  Jones  should  make  the  test,  and  it  was  clearly  compe- 
tent for  the  plaintiff  to  introduce  evidence  of  the  history  of  the 
transaction,  showing  the  relations  of  the  parties.  It  was  not  neces- 
sary for  him  to  establish  that  Mr.  Jones  made  the  test ;  this  was  no 
part  of  his  agreement.  The  defendant  had  undertaken  this  part 
of  the  contract,  and  the  plaintiff  had  a  right  to  show  that  he  had 
failed  in  the  performance ;  that  the  defendant  had  put  it  out  of 
his  power  to  have  Mr.  Jones  make  the  test,  and  that  another  person 
App.  Div.— Vol.  XXXIV         33 
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had  been  substituted  at  the  request  of  tlie  defendant.  If  Mr.  Jones 
had  died  before  tlie  time  arrived  for  testing  the  machines,  no  one 
would  think  of  asserting  that  the  rights  of  the  plaintiff  were  affected ; 
and  the  case  is  not  altered  when  the  defendant  has  discharged  the 
man  whom  he  has  stipulated  shall  make  the  test,  thus  preventing  the 
carrying  out  of  his  jmrt  of  the  agreement ;  and  no  interest  of  the 
defendant  is  sacrificed  by  the  introduction  of  the  testimony  in  refer- 
ence to  the  failure  on  the  part  of  the  defendant  to  carry  out  his  con- 
tract with  the  plaintiff.  The  objection  is  based  upon  the  assumption 
that  the  test  by  Mr.  Jones  is  a  condition  precedent,  and  that  this  is 
one  of  the  covenants  of  the  plaintiff.  As  we  have  seen,  this  is  a 
mistaken  construction  of  the  agreement,  and  objections  based  upon 
a  false  assumption  cannot  avail  the  defendant  on  appeal.  The  evi- 
dence shows  that  the  plaintiff  had  performed  all  of  the  conditions  on 
his  part ;  that  the  defendant  had  not  only  gained  possession  of  his 
property  without  compensation,  but  had  put  himself  in  a  situation 
where  he  could  not  comply  with  the  conditions  of  his  contract. 
There  was  no  evidence  offered  to  controvert  the  case  tlius  made  by 
the  plaintiff,  and  the  question  presented  is  purely  one  of  law,  in 
which  the  contention  of  the  defendant  cannot  be  sustained. 

The  cases  relied  upon  by  the  defendant  are  not  in  point,  for  they 
deal  with  an  entirely  different  state  of  facts,  where  the  plaintiff  has, 
in  fact,  failed  to  perform  his  part  of  the  contract.  In  the  case  of 
La  Chicotte  v.  liichmond  R.  cfe  El  Co,  (15  App.  Div.  380,  384) 
the  court  say :  "  The  complaint  alleged  performance  of  the  contract, 
and  over  the  defendant's  objection  plaintiff  was  allowed  to  prove, 
not  performance,  but  excuses  for  not  performing  the  work  in  accord- 
ance with  the  contract.  This  question  has  been  many  times  before 
the  court,  and  the  authorities  all  hold  that  it  is  an  elementary  rule 
of  pleading  that  when  the  plaintiff  alkges  performance  of  a  contract 
he  must  prove  performance.  He  cannot  excuse  non-performance 
and  recover,  because  a  strict  compliance  with  the  obligations  of  the 
contract  has  been  either  waived  or  prevented  by  the  defendant." 
This  was  a  case  where  the  plaintiff  had  agreed  to  do  a  particular 
piece  of  work  within  a  given  tirne,  and  it  was  held  error  to  permit 
evidence  tending  to  show  tliat  the  delay  was  owing  to  the  lack  of 
diligence  on  the  part  of  the  defendant  in  getting  ready  for  the  work. 
It  is  entirely  a  different  case  from  the  one  at  bar,  where  the  plaintiff 
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has  performed  all  that  he  undertook  to  perform.  In  the  case  of 
Zcijos  V.  £'den  Musee  Americaiii  Co.  (10  Misc.  Rep.  148)  the  plain- 
tiff entered  into  a  contract  to  bring  an  orchestra  to  perform  in  the 
defendant's  place  of  amusement  at  $500  per  week,  including  the 
services  of  the  plaintiff's  brother,  who  was  to  have  $50  per  week. 
The  management,  for  good  and  sufficient  reasons,  dismissed  the 
brother,  and  dedncted  the  amount  of  his  salary  from  the  weekly 
allowance.  Plaintiff  sued  for  the  amount  of  the  deduction,  alleging 
performance  of  the  contract.  The  court  say :  "  That  allegation 
must  be  intended  as  an  averment  of  performance  of  the  contract ; 
otherwise  it  is  a  mere  legal  conclusion,  and  ineffectual  for  any 
purpose  as  pleading.  Under  a  plea  of  performance  evidence  of 
prevention  of  performance  or  of  waiver  is  inadmissible.  No  recov- 
ery could  be  had  except  upon  proof  of  performance,  and  this  could 
not  be  shown.  The  defendant  objected  in  due  time  to  the  admission 
of  the  evidence  as  irrelevant,  and  moved  to  dismiss  the  complaint 
for  want  of  proof  of  performance."  This  is  clearly  not  in  point,  for 
here  the  plaintiff,  alleging  performance,  was  seeking  to  introduce 
evidence  to  furnish  an  excuse  for  not  performing,  but  no  such  condi- 
tion is  presented  in  the  case  at  bar  ;  for  the  plaintiff  not  only  alleges 
performance  of  all  the  conditions  imposed  upon  him,  but  proves 
such  performance.  Elting  v.  Dayton  (43  N.  Y.  St.  Repr.  363)  is 
of  the  same  tenor,  as  is  also  the  case  of  Morowsky  v.  RohHg  (4 
Misc.  Rep.  167).  The  same  is  true  of  Oakley  v.  Morton  (11 N.  Y.  25). 
"  It  is  essential  to  the  legal  statement  of  such  a  cause  of  action," 
say  the  court  in  the  case  of  Bogardua  v.  Nev)  York  Life  Ins,  Co. 
(101  N.  Y.  328,  334),  "  that  it  should  show  an  existing  contract, 
and  the  performance  by  the  plaintiff  of  such  conditions  precedent 
as  are  thereby  provided,  or  a  tender  of  their  performance,  or  some 
adequate  excuse  for  non-performance.  This  may  be  done  by  a 
general  allegation  of  performance,  but  in  some  form  the  fact  must 
be  alleged,  and  if  controverted,  proved  on  the  trial."  This  is  what 
the  plaintiff  in  the  case  at  bar  has  done.  He  has  shown  an  existing 
contract,  and  a  performance  by  the  plaintiff  of  such  conditions 
precedent  as  are  thereby  provided,  and,  these  matters  having  been 
put  in  issue,  he  has  established,  by  uncontroverted  evidence,  that  he 
has  performed  all  of  the  conditions  imposed  upon  him  by  the 
contract. 
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The  covenant  or  agreement  that  the  test  should  be  made  by  Jones 
being  the  covenant  or  agreement  of  the  defendant,  the  objections 
raised  upon  the  trial  to  the  admission  of  evidence  in  reference  to  the 
substitution  of  Smith  were  not  well  taken,  and  cannot  defeat  the 
judgment  in  favor  of  the  plaintiff.  The  evidence  was  competent  as 
showing  the  complete  failure  of  the  defendant  to  meet  the  require- 
ments of  his  contract,  and  as  showing  a  perfect  obligation  on  his 
part  to  the  plaintiff. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


r  34        26o|     James  H.  Hoag,  Appellant,  v.  Edward  Wright  and  Montrosb 

L?? ^"^  Churchill,    as    Executors,    etc.,  of  Hestbr    Hoag,   Deceased, 

Respondents. 

Evidence — when  the  admission  of  letters  between  the  parties  not  relating  to  the  sub- 
ject of  the  action  requires  a  new  trial. 

In  an  action  brought  to  recover  on  two  promissory  notes,  given  to  a  son  by  his 
mother,  who  had  since  died,  to  which  the  defense  of  want  of  consideration 
was  interposed,  a  letter  written  by  the  son  to  the  mother,  and  a  reply  by  the 
latter,  both  written  some  two  months  after  the  date  of  the  first  note  and  some 
four  years  prior  to  the  date  of  the  second  one,  in  which  letters  the  writers  criti- 
cised each  other's  conduct  relating  to  the  board  and  care  of  the  mother  by  the 
son,  but  made  no  reference  to  the  notes,  are  incompetent,  and,  being  calculated 
to  prejudice  the  jury,  their  admission  in  evidence  over  the  objection  of  the  son 
constitutes  good  ground  for  a  new  trial  where  a  verdict  is  rendered  against  him. 

Appeal  by  the  plaintiff,  James  H.  Hoag,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Westchester  on  the  12th  day  of  October, 
1897,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  5th  day  of  February,  1898,  denying  the 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Isaao  N.  Mills,  for  the  appellant. 

James  3L  Huiit  {George  W,  EVkins  with  him  on  the  brief], 
for  the  respondents. 
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Woodward,  J. : 

There  is  only  one  question  necessary  to  be  considered  upon  this 
appeal,  and  that  is  the  admission  of  certain  letters  over  the  objection 
of  the  plaintiff.  The  plaintiff  was  a  son  and  only  heir  of  the  late 
Hester  Hoag,  and  the  action  was  brought  on  two  promissory  notes 
made  by  the  said  Hester  Hoag  to  the  order  of  the  plaintiff.  One 
of  these  notes  was  dated  at  Yonkers  on  the  13th  of  November,  1894, 
payable  on  demand,  for  $4,000,  and  the  other  bore  date  of  Amawalk, 
October  15,  1890,  and  was  payable  on  demand,  for  the  sum  of  $2,000. 
The  defense  denied  on  information  and  belief  that  the  said  Hester 
Hoag  made  the  notes  in  question,  or  that  she  delivered  them  to  the 
plaintiff,  and  alleged  that  if  any  such  notes  were  made  or  delivered 
they  were  without  consideration,  null  and  void.  Plaintiff  intro- 
duced the  notes  in  evidence  and  identified  the  two  signatures  as 
those  of  his  mother,  leaving  the  presumption  of  consideration  and 
delivery  where  the  law  has  placed  it.  (Laws  of  1897,  chap.  612, 
§§  35,  50.) 

The  defendants  did  not  undertake  to  produce  direct  evidence  of  a 
want  of  consideration  for  the  notes,  but  they  did  put  witnesses  on 
the  stand  who  swore,  as  experts,  that  the  signatures  to  these  two 
notes  were  forgeries.  All  of  the  evidence  as  to  the  want  of  consid- 
ertion  for  the  notes  was  of  a  circumstantial  nature,  based  upon  the 
transactions  of  a  financial  character  between  the  mother  and  son, 
with  some  testimony  as  to  the  plaintiff's  conduct  towards  his  mother, 
including  the  letter,  the  introduction  of  which  appears  to  be  fatal 
error.  The  letter  of  the  plaintiff  to  his  mother,  with  an  unsigned 
answer  on  the  back  of  it,  was  first  introduced  merely  for  the  pur- 
pose of  showing  handwriting,  but  was  afterward  introduced  and  read 
in  evidence,  to  which  the  plaintiff's  counsel  duly  objected,  upon  the 
grounds  that  it  was  irrelevant  and  immaterial.  This  objection  seems 
well  taken.  Neither  the  letter  of  the  plaintiff  nor  the  reply  has  any 
relation  to  the  questions  at  issue,  and  we  are  unable  to  find  any  author- 
ities, either  among  those  cited  or  anywhere  in  the  books,  which  jus- 
tify the  admission  of  this  kind  of  evidence.  The  letter  of  the  plain- 
tiff addressed  "  Mother,"  recites  that  "  I  have  learned  through  Mrs. 
Williams  that  you  and  Aunt  Mary  contemplate  coming  here  to  live 
in  one  room  as  it  were.  I  cannot  consent  for  you  to  do  that,  for  it 
will  not  be  any  credit  to  you  or  me  socially  or  in  a  business  sense  to 
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have  you  live  in  that  way,  and  it  is  not  in  our  agreement,  but  if  you 
and  Aunt  Mary  are  a  mind  to  come  and  occupy  your  room  and  live 
with  us,  and  pay  a  reasonable  board,  I  will  endeavor  to  make  you  as 
comfortable  and  as  happy  as  I  can.  You  can  either  come  to  your 
meals  at  the  table  or  I  will  send  them  up  to  your  room,  but  I  cannot 
think  of  permitting  you  to  sleep  and  cook  in  the  same  room.  Your 
room  will  be  taken  care  of  and  everything  done  that  is  needful. 
Your  talk  and  actions  in  doing  as  you  have  has  injured  me  very 
much  in  the  past  in  many  ways,  and  no  one  can  blame  me  for  want- 
ing tilings  differently.  When  you  were  sick  I  did  all  I  could,  and 
if  you  come  and  board  with  me,  as  I  have  said  above,  my  home  is 
open  to  you  and  Aunt  Mary,  as  it  has  always  been.  I  will  trj-  to 
make  it  pleasant  and  agreeable."  Clearly  there  is  nothing  in  this 
letter  in  relation  to  the  notes ;  nothing  in  it  material  to  the  question 
of  consideration  for  the  notes  in  suit,  or  in  reference  to  the  question 
of  the  making  of  such  notes. 

"It  is  often  permissible,"  say  the  court,  in  the  case  of  Quincey 
V.  White  (63  N.  Y.  370,  380),  "  to  prove  facts  and  circumstances  as 
a  part  of  the  history  of  the  case,  and  to  show  the  relation  of  the 
parties  to  the  principal  transaction ; "  but  it  has  never  been  lield,  so 
far  as  we  have  been  able  to  discover,  that  an  abstract  letter,  in 
no  wise  connected  with  the  principal  transaction,  was  admissible. 
"  It  is  hardly  necessary  to  inquire,"  say  the  court  in  the  case 
of  Farmers  cfe  Manufacturers^  Bank  v.  Whinfield  (24  Wend. 
419,  426),  "  whether,  supposing  it  to  have  been  admissible,  such 
a  course  was  correct ;  for  we  think  it  impossible  to  upliold  a 
verdict  which  may  have  resulted  from  allowing  the  jury  to  take  with 
them  as  evidence  a  paper  confessedly  foreign  to  any  of  the  matters 
in  issue."  This  was  a  case  in  which,  in  the  course  of  a  transaction 
resulting  in  a  bond  and  mortgage,  one  Thomas  Williams  had,  at  the 
request  of  one  Vassar,  made  a  statement  of  his  affairs.  On  the 
cross  examination  of  Williams  it  was  sought  to  impeach  the  fairness 
of  this  statement,  and  the  court  say :  *•  Whether  successfully  or  not, 
was,  I  think,  entirely  immaterial,  for  I  have  been  unable  to  see  that 
it  had  the  remotest  relevancy  to  the  matter  in  hand."  The  trial 
court  interrupted  the  examination,  but  permitted  the  case  to  go  to 
the  jury  with  the  statement  of  Williams  before  them.  "  The  sub- 
mission of  the  paper  in  that  way  to  the  jury,"  say  the  court,  "was, 
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we  think,  equivalent  to  its  admission  as  evidence  in  the  cause.  What 
use  the  jury  may  have  made  of  it  we  cannot  say.  It  had  been 
examined  to*  by  the  plaintiff's  counsel,  with  what  effect  in  the  mind 
the  jury  it  is  also  impossible  to  determine.  Perhaps  they  thought 
it  impeached.  Its  relevancy  was  not  pointed  out  at  the  bar,  and  we 
have  not  been  able  to  discover  that  it  had  any  bearing  whatever." 
Again,  the  court  say  in  the  same  case :  "  It  was  surmised  on  the 
argument  that,  the  paper  being  immaterial,  we  must  presume  that 
the  jury  allowed  no  weight  to  it.  *  *  *  If  they  see  that  it  must 
necessarily  have  tended  in  his  favor  ;  if  it  made  for  him  in  its  own 
nature,  or  could  not  possibly  prejudice  his  case,  that  might  be  an 
answer ;  but  so  long  as  the  chance  is  equal  that  it  may  have  had 
Bome  effect  one  way  or  the  other,  the  party  is  entitled  to  the  benefit 
of  the  principle  that  irrelevant  testimony  should  be  shut  out  from 
the  jury." 

"All  evidence,"  say  the  court,  in  the  case  of  Thompson  v.  Bowie 
(4  Wall.  463,  471),  "  must  have  relevancy  to  the  question  in  issue, 
and  tend  to  prove  it.  If  not  a  link  in  the  chain  of  proof,  it  is  not 
properly  receivable.  *  *  *  The  general  character  and  habits 
of  Bowie  were  not  fit  subjects  of  inquiry  in  this  suit  for  any  pur- 
pose. The  rules  of  law  do  not  require  the  plaintiff  to  be  prepared 
with  proofs  to  meet  such  evidence.  That  Bowie  gambled  at  other 
times,  when  in  liquor,  was  surely  no  legal  proof  that  because  he 
was  in  liquor  on  the  Ist  day  of  January,  1857,  he  gambled  with 
Steer.  It  is  very  rare  that  in  civil  suits  the  character  of  the  party 
is  admissible  in  evidence,  and  it  is  never  permitted  unless  the  nature 
of  the  action  involves  or  directly  affects  the  general  character  of  the 
party."  In  this  case  Bowie  sought  to  avoid  payment  of  certain 
promissory  notes  on  the  statutory  grounds  that  they  were  given  for 
gambling  debts ;  and  it  was  sought  to  prove  that  when  in  liquor 
Bowie  was  given  to  gambling,  and  that  he  was  drunk  at  the  time 
these  notes  were  given. 

It  is  not  contended  in  the  case  at  bar  that  the  introduction  of  the 
plaintiff's  letter  to  his  mother  was  specially  harmful,  but  that  it  was 
irrelevant  and  immaterial,  and  that  it  was  introduced  for  the  purpose 
of  getting  before  the  jury  the  unsigned  reply  of  the  mother,  equally 
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irrelevant  and  immaterial,  but  which  could  not  fail  to  prejudice  the 
jury  against  the  plaintiff.  Without  attempting  to  follow  the 
orthography  of  this  letter,  it  says :  "  My  dear  Cliild,  you  say  your 
home  has  been  open  to  me  and  Aunt  Mary.  Neither  of  us  has  been 
beholden  to  you  at  all.  We  have  both  been  servants  to  you  ;  serv- 
ants generally  have  their  board  and  pay  for  their  labor,  which  you 
never  laid  out  one  penny  for  me,  and,  besides,  I  have  taken  charge  of 
all  your  comings  and  goings  and  of  your  patients,  waiting  on  them  and 
working,  a.s  you  can  get  no  servants  to  or  wife  to.  What  has  your 
wife  done  to  help  you  but  to  try  to  turn  your  mother  out  of  her  home 
and  strip  her  of  every  mouthful  of  victuals,  and  she  had  to  go 
to  the  neighbors  for  food  to  eat  until  she  could  get  things  in,  and 
you  stood  by  and  seen  your  woman  *  stup '  your  mother  that  had 
been  a  slave  for  you,  which  is  no  credit  to  you,  much  more  to  allow 
your  woman,  that  had  nothing  but  an  old  bedroom  set  and  very 
little  to  cover  her  bed,  and  very  few  clothes  to  her  back,  only  what 
you  got  her  before  she  got  in  here."  The  letter  continues  at  con- 
siderable length  in  this  same  strain,  but  at  no  point  does  it  make 
any  mention  of  the  notes  in  issue,  or  mention  any  fact  which  would 
have  the  remotest  bearing  upon  the  question  of  their  genuineness 
or  of  the  consideration  for  such  notes ;  and  it  is  obvious  that  the 
only  purpose  which  these  two  letters  were  calculated  to  serve  was 
to  prejudice  the  jury  against  the  plaintiff.  Of  what  possible  con- 
sequence could  it  be,  in  reference  to  the  note  made  in  1894r,  that 
the  mother  of  the  plaintiff,  sometime  subsequent  to  December  23, 
1890,  wrote  him  a  letter  in  which  she  scolded  him  for  some 
real  or  fancied  grievance  ?  The  first  note  was  dated  October  15, 
1890,  more  than  two  months  before  either  of  the  letters  was 
written  ;  perhaps,  before  the  grievance  complained  of,  and  with 
absolutely  nothing  to  connect  these  letters  with  the  transaction 
resulting  in  the  issuing  of  these  notes.  It  was  clearly  error  to  per- 
mit them  to  go  before  the  jury.  The  effort  of  a  jury  to  arrive  at 
the  merits  of  a  question  involving  the  validity  of  two  promissory 
notes  upon  evidence  that  the  plaintiff  and  his  mother  had  at  one  time 
exchanged  letters  mutually  criticising  each  other  in  reference  to  a 
home  for  the  mother  and  aunt  might  be  imagined  ;  it  could  not  be 
described.  There  is  nothing  in  the  evidence  to  show  that  these  let- 
ters were  written  \vith  these  notes  in  view.     One  of  the  notes,  if  it 
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was  a  valid  note,  had  then  been  in  existence  more  than  two  months. 
Clearly  no  inference  as  to  the  question  of  a  consideration  or  of  the 
validity  of  the  notes  could  be  drawn  from  letters  written  long  sub- 
sequently and  which  did  not  pretend  to  deal  with  the  question  at 
issue.  The  other  note  was  made  nearly  four  years  afterward,  if 
made  at  all  as  a  valid  note,  and  it  would  be  absurd  to  contend  that 
there  was  anything  in  this  garrulous  letter  from  the  mother  to  indi- 
cate either  that  the  note  was  forged  or  that  it  was  given  without 
consideration.  The  verdict  of  a  jury,  considering  such  evidence, 
must  be  presumed  to  have  been  prejudiced  against  the  plaintiff. 

In  the  case  of  United  States  v.  Ross  (92  TJ.  S.  281)  the  court  say : 
"  Because  somebody's  cotton  (how  much  or  how  little  is  not  shown) 
arrived  at  Kingston  from  Rome  at  some  time  not  known  and  was 
forwarded  to  Chattanooga  before  the  19th  of  August,  1864,  it  is 
inferred  that  the  claimant's  thirty-one  bales,  presumed  to  have 
reached  Chattanooga,  thus  arrived  and  were  forwarded  ;  and,  because 
forty-two  bales  were  received  at  Chattanooga  on  that  day  from  the 
quartermaster  at  Kingston,  it  is  inferred  that  the  claimant's  bales 
were  among  them.  These  seem  to  us  to  be  nothing  more  than  con- 
jectures. They  are  not  legitimate  inferences,  even  to  establish  a  fact ; 
much  less  are  they  presumptions  of  law.  They  are  inferences  from 
inferences ;  presumptions  resting  on  the  basis  of  another  presump- 
tion. Such  a  mode  of  arriving  at  a  conclusion  of  fact  is  generally, 
if  not -universally,  inadmissible.  No  inference  of  fact  or  of  law  is 
reliable  drawn  from  premises  which  are  uncertain.  Whenever  cir- 
cumstantial evidence  is  relied  upon  to  prove  a  fact,  the  circum- 
stances must  be  proved  and  not  themselves  presumed.  Starkie  on 
Evid.,  p.  80,  lays  down  the  rule  thus :  '  In  the  first  place,  as  the  very 
foundation  of  indirect  evidence  is  the  establishment  of  one  or  more 
facts  from  which  the  inference  is  sought  to  be  made,  the  law 
requires  that  the  latter  should  be  established  by  direct  evidence,  as 
if  they  were  the  very  facts  in  issue.'  It  is  upon  this  principle  that 
courts  are  daily  called  upon  to  exclude  evidence  as  too  remote  for 
the  consideration  of  the  jury.  The  law  requires  an  open,  visible 
connection  between  the  principal  and  evidentiary  facts  and  the  deduc- 
tions from  them,  and  does  not  permit  a  decision  to  be  made  on 
remote  inferences."  Chamberlayne's  Best  on  Evidence  (Am.  Xotes, 
App.  Div.— Yol.  XXXIV.         34 
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p.  258),  after  quoting  Mr.  Justice  Stephen's  definition  of  relevancy, 
lays  down  the  rule  that  "legal  relevancy,  which  is  essential  to 
admissible  evidence,  requires  a  higher  standard  of  evidentiary  force. 
It  includes  logical  relevancy,  and,  for  reasons  of  practical  conven- 
ience, demands  a  close  connection  between  the  fact  to  be  proved  and 
the  fact  offered  to  prove  it.  All  evidence  must  be  logically  relevant, 
that  is,  absolutely  essential.  The  fact,  however,  that  it  is  logically 
relevant  does  not  insure  admissibility ;  it  must  also  be  legally  rele- 
vant. A  fact  which,  *  in  connection  with  other  facts,  renders  proba- 
ble the  existence '  of  a  fact  in  issue,  may  still  be  rejected  if,  in  the 
opinion  of  the  judge  and  under  the  circumstances  of  the  case,  it  be 
considered  essentially  misleading  or  too  remote." 

It  is  clear,  then,  that  under  the  rules  laid  dow^n  by  text  writers, 
and  sanctioned  by  the  courts,  the  admission  of  these  letters  was 
error ;  they  did  not  relate,  even  remotely,  to  the  issues  involved  in 
the  action.  The  fact  that  the  mother  and  the  plaihtiff  quarreled  in 
1890,  two  montlis  after  the  date  of  the  first  note  and  four  years 
prior  to  the  date  of  the  second,  could  give  the  jury  no  possible  light 
upon  the  question  of  whether  these  notes  were  given  for  a  valid 
consideration,  or  whether  they  were  forgeries ;  and  these  were  the 
issues  involved.  "  It  is  a  well-established  principle,"  say  the  court 
in  the  case  of  People  v.  Corei/  (148  N.  Y.  476,  489),  "  that  illegal 
evidence  which  has  a  tendency  to  excite  the  passions,  arouse  the 
prejudices,  awaken  the  sympathies,  or  warp  or  influence  the  .judg- 
ment of  jurors  in  any  degree,  cannot  be  considered  as  harmless  ;" 
and  that  rule  is  especially  applicable  to  this  case,  where  the  evidence 
could  have  no  other  possible  effect.  The  question  of  a  gift  was  not 
involved.  The  plaintiff  stood  upon  the  legal  presumption  that  the 
notes  were  given  for  a  valuable  consideration,  and  evidence  that  the 
mother  was  not  likely  to  give  the  plaintiff  the  notes  was  clearly 
irrelevant,  because  that  question  was  not  in  issue. 

"  It  is  well  settled  in  this  State,"  say  the  court  in  the  case  of 
People  V.  Strait  (154  N.  Y.  105,  171),  "  that  a  party  is  entitled  to 
tlie  benefit  of  any  competent  evidence  he  may  offer  which  beare 
upon  a  controverted  question  of  fact  embraced  in  the  issue ;  "  but 
we  have  found  no  instance  in  which  it  has  been  held  that  the  court 
was  warranted  in  receiving  incompetent  evidence  of  a  question  of 
fact  not  in  issue.     Without  expressing  any  opinion  as  to  the  merits 
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of  the  case,  we  are  forced  to  conclude  that  the  judgment  and  order 
appealed  from  should  be  reversed,  and  that  a  new  trial  should  be 
gmnted,  costs  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


Fkedebick   Kalfur,  an   Infant,  by   Fbederick  W.  Kalfur,  his         aicueS 
Guardian  ad  Litem,    Respondent,    v,    Broadway    Ferry  and 
Metropolitan  Avenue  Railroad  Company,  Appellant. 

Ifegligence  —  injury  to  a  child  necesdtating  amputation  of  one  of  its  legs  —  where  the 
trial  court  has  not  disclosed  its  real  judgn^nt  a  verdict  for  $15,000  will  not  be  set 
aside  by  the  Appellate  Division, 

Id  an  action  to  recover  damages  occasioned  by  the  injury  of  a  child  through  the 
alleged  negligence  of  a  railroad  company,  necessitating  the  amputation  of  one 
of  his  legs  above  the  knee,  a  verdict  of  the  jury  for  $15,000  will  not  be  set 
aside  by  the  Appellate  Division  as  excessive,  where  the  trial  court  has,  in  the 
exercise  of  its  inherent  discretionary  power,  felt  itself  constrained  by  prece- 
dents in  other  cases  to  deny  an  application  to  set  aside  the  verdict  as  excessive, 
and  the  Appellate  Division  is  not,  therefore,  able  to  determine  what  the  real 
judgment  of  the  trial  court  was  upon  the  facts  of  the  case. 

Goodrich,  P.  J.,  dissented. 

Appeal  by  the  defendant,  the  Broadway  Ferry  and  Metropolitan 
Avenue  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  30th  day  of  March,  1898,  upon  the  verdict 
of  a  jury  for  §15,000,  and  also  from  an  order  bearing  date  the  30th 
day  of  March,  1808,  and  entered  in  said  clerk's  office,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

TJwmas  S.  Jlloore,  for  the  appellant. 

Charles  J,  Patterson^  for  the  respondent. 

Woodward,  J. : 

The  plaintiff  in  this  action,  an  infant,  was  injured  in  an  accident 
on  the  line  of  the  street  surface  railroad  operated  by  the  defendant  on 
Metropolitan  avenue  in  Middle  Village,  Queens  county,  on  the  15th 
of  October,  1892.    It  was  established  on  the  trial,  and  it  is  not  ques-  ' 
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tioned  on  this  appeal,  that  the  child  was  injured  through  the  negli- 
gence of  the  defendant,  making  it  necessary  to  amputate  one  of  the 
legs  above  the  knee.  The  only  point  argued  in  this  court  is  that 
the  verdict  of  the  jury,  on  which  a  judgment  for  $15,94:1.25  Mas 
entered  in  behalf  of  the  plaintiff,  is  excessive. 

The  learned  trial  court,  in  denying  a  motion  for  a  new  trial, 
writes  an  opinion  in  which  it  enters  into  a  calculation  tending  to 
show  that  the  judgment  is  excessive,  and  says:  "I  had  an  opinion, 
growing  out  of  my  own  view  and  discretion,  in  respect  of  whether 
the  verdict  be  excessive.  But  that  is  not  what  must  control  me. 
Counsel  have  furnished  me  with  a  list  of  the  cases  in  which  such 
verdicts  have  and  have  not  been  reduced.  Verdicts  as  large  and 
larger  for  like  injury  have  been  upheld,  as  a  rule,  though  it  is  true 
some  have  been  reduced.  Exercising  my  discretion  in  the  light  of 
precedent,  and  constrained  thereby,  I  must  deny  the  motion  to 
reduce.  Trial  judges  were  never  so  reluctant  to  exercise  any  dis- 
cretion whatever  as  they  are  at  present,  for  reasons  that  are  grow- 
ing obvious  to  the  bar.  They  do  not  have  things  presented  to  them 
under  the  disguise  of  print,  and  with  academic  afterthoughts  and 
refinements,  but  in  their  every  day  reality,  just  as  they  are  generally 
seen  and  understood.  Discretion  exercised  under  these  different 
conditions  cannot  in  the  nature  of  things  be  the  same." 

Whatever  the  weight  of  precedent  which  has  constrained  the 
learned  court  to  forego  the  exercise  of  a  sound  discretion  in  the  dis- 
charge of  its  official  duties,  there  is  an  abundance  of  authority  for 
the  exercise  of  such  discretion.  Within  the  year  Presiding  Jus- 
tice Goodrich,  of  this  court,  writing  the  opinion  in  the  case  of 
Branagan  v.  Long  Island  R,  R.  Co,  (28  App.  Div.  461),  said: 
"The  final  sentence  may  be  open  to  the  constniction  that  the 
learned  justice  stated  that  the  weight  of  precedent  was  against  the 
right  of  the  trial  court  to  set  aside  or  to  reduce  a  verdict  at  the 
Trial  Term,  and  it  is  only  for  this  reason  that  we  take  occasion  to 
say  that  the  residence  of  such  a  power  in  the  court  at  Trial  Tenn 
is  inherent  and  beyond  question,  and  needs  no  citation  of  authority. 
We  have  had  frequent  occasion,  during  the  existence  of  tlie  present 
Appellate  Division  of  the  Supreme  Court,  to  exercise  the  power  of 
reducing  verdicts  which  we  considered  excessive,  but  this  power  can 
never  be  used  more  satisfactorily  than  at  the  Trial  Term,  where  the 
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court  has  the  opportunity,  not  only  of  seeing  and  hearing  the  parties 
and  witnesses,  but  of  judging  of  their  behavior  on  the  stand.  *  *  * 
It  is  to  be  regretted  that  this  power  has  not  more  frequently  been 
resorted  to  in  cases'where  it  is  so  clear  that  such  manifest  injustice  has 
been  done  that  the  Appellate  Division  has  been  constrained  to  review 
and  reduce  the  amount  of  verdicts  which  have  apparently  been 
rendered  under  the  influence  of  passion,  prejudice,  partiality,  sym- 
pathy or  misconception." 

While,  therefore,  there  is  undoubted  authority  for  the  exercise  of 
discretion  on  the  part  of  the  trial  court,  this  is  a  power  not  to  be 
used  arbitrarily  or  without  careful  consideration  of  the  facts  as 
established  by  the  evidence.  In  the  opinion  handed  down  by  the 
learned  trial  court,  we  are  told  that  the  "  plaintiff,  a  boy  eighteen 
months  old  at  the  time  of  the  injury,  lost  his  leg  below  the  knee." 
The  pleadings  and  the  evidence  clearly  establish  that  in  the  case  at 
bar  the  plaintiff  lost  his  leg  above  the  knee,  and,  in  the  absence  of 
the  exercise  of  that  discretion  inherent  in  the  court  at  Trial  Term, 
we  are  unable  to  determine  whether  the  learned  court  would,  in 
view  of  the  facts,  deem  itself  justified  in  reducing  the  verdict  found 
by  the  jury.  In  the  absence  of  such  light  upon  the  question,  and 
in  view  of  the  fact  that  the  law  contemplates  that  the  person  injured 
shall  be  compensated  for  the  loss  and  the  pain  and  suffering  which 
he  has  been  called  upon  to  endure  through  the  negligence  of 
another,  we  are  not  prepared  to  say  that  the  verdict  in  this  case  is 
excessive. 

The  judgment  should  be  aflSrmed. 

All  concurred,  except  Goodrich,  P.  J.,  who  read  for  reversal. 

Goodrich,  P.  J.  (dissenting) : 

I  cannot  concur  in  the  conclusion  of  Mr.  Justice  Woodwar  for 
affirmance  as  I  think  grave  error  has  been  committed  by  the  learned 
justice  below  in  refusing  to  exercise  his  discretion.  In  denying  a 
motion  to  set  aside  the  verdict  as  excessive  he  delivered  an  opinion 
which  clearly  evinces  his  belief  that  the  verdict  was  excessive,  but 
said  that  his  opinion  upon  the  subject  was  not  what  must  control 
him,  and  intimated  a  doubt  whether  it  was  wise  for  him  or  any  trial 
justice  to  exercise  his  unquestionable  prerogative  to  set  aside  an 
excessive  verdict. 
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As  Mr.  Justice  Woodward  states  in  his  opinion,  there  can  be  no 
doubt  that  it  is  the  duty  of  the  trial  justice  to  exercise  his  discretion 
in  a  proper  case,  and,  in  my  opinion,  to  refuse  to  do  so  constitutes 
reversible  error. 

It  is  settled  law  in  this  State  that  the  .Court  of  Appeals  will  not 
resort  to  the  opinion  of  the  General  Term  or  the  Appellate  Division 
of  the  Supreme  Court  in  passing  upon  the  questions  involved  in  an 
appeal  to  that  court.  This  is  in  accordance  with  section  1338  of  the 
Code  of  Civil  Procedure  relating  to  such  appeals  and  providing  that 
on  such  an  appeal  it  must  be  presumed  that  the  judgment  was  not 
reversed,  or  the  new  trial  granted  upon  a  question  of  fact,  unless 
the  contrary  clearly  appears  in  tlie  record  body  of  the  judgment  or 
order  appealed  from.     {.Matter  of  Laudy^  148  N.  Y.  403.) 

I  am,  however,  unable  to  find  any  authority  which  applies  this 
rule  to  the  Appellate  Division  in  deciding  an  appeal  from  the  trial 
court.  On  the  contrary,  there  can  be  no  doubt  of  the  right  of  the 
Appellate  Division  to  consider  on  an  appeal  the  opinion  of  the  trial 
court,  as  rule  41  of  the  General  Rules  of  Practice  provides  for  the 
printing  of  such  opinion  as  part  of  the  record  on  appeal. 

In  Hewlett  v.  Wood  (67  N.  Y.  394,  399)  the  court,  in  speaking  of 
an  appeal  to  this  court,  said :  "  The  order  cannot  be  qualified  in  its 
operation  and  effect  by  reference  to  the  opinion  of  the  court.  The 
court  speaks  by  its  order,  and  effect  must  be  given  to  it  accord- 
ing to  its  terms.  If  the  order  appealed  from  was  made  in  the 
exercise  of  the  discretion  of  the  court  the  appeal  must  be  dismissed ; 
but  if  granted  by  reason  of  supposed  want  of  power,  as  it  seems  to 
have  been,  it  must  be  reversed  and  the  proceedings  remitted  that 
the  court  may,  in  its  discretion,  make  such  disposition  of  the  appli- 
cation as  sliall  be  deemed  proper.  It  was  the  duty  of  the  court 
below  to  decide  the  motion  upon  its  merits  and  in  the  exercise  of 
the  discretion  vested  in  it." ' 

It  is  manifest  that  the  constraint  felt  by  the  learned  trial  justice 
has  prevented  the  use  of  his  discretion  upon  the  motion  to  set  aside 
the  verdict,  whereby  the  appellant  has  been  deprived  of  a  legal 
right,  and  for  this  reason  I  think  that  the  order  should  be  remitted 
to  the  trial  justice  in  order  to  give  him  an  opportunity  to  exercise 
his  discretion  in  passing  upon  the  motion  to  vacate  the  verdict. 

Judgment  and  order  affirmed,  with  costs. 
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Oscar  Johnson,  Respondent,  v.  The  Brooklyn  Heights  Railroad 

Company,  Appellant. 

negligence  —  the  dHver  of  a  wagon  on  the  tracks  of  an  electric  railroad  injured  by  a 
collision  with  a  car  approaching  from  the  rear  —  his  failure  to  look  ha^k  consti- 
tutes contributory  negligence. 

The  driver  of  a  market  wagon,  while  driving  on  a  dark  evening  through  a  subur- 
ban district  on  the  track  of  an  electric  railroad  with  which  and  with  the  opera- 
tion of  the  cars  thereon  he  was  familiar,  was  overtaken  by  one  of  the  care  at  a 
point  where  there  were  no  artificial  lights  with  the  exception  of  two  or  three 
about  a  neighboring  building,  and  where  the  roadway  outside  the  tracks  was 
too  narrow  to  permit  of  driving,  and  in  the  collision  he  was  thrown  from  his 
seat  and  injured.  Although  he  had  been  driving  on  the  tracks  for  a  mile  or 
more  he  had  not  once  looked  behind  him,  and  the  flret  intimation  that  he  had 
of  the  approach  of  the  car  was  some  one  calling  to  him  from  behind  to  get 
out  of  the  way,  and  while  attempting  to  turn  his  team  into  the  other  track  he 
was  struck. 

In  an  action  brought  to  recover  for  the  injuries  thus  sustained. 

Held,  that  the  plaintiff  had  failed  to  establish  the  absence  of  contributory  negli- 
gence on  his  part,  and  was  not  entitled  to  recover; 

That,  while  the  railroad  company  owed  to  the  plaintiff  the  duty  of  using  reason- 
able care  in  the  operation  of  its  cars  to  prevent  a  collision,  the  plaintiff  could 
not  enter  upon  the  tracks  of  the  defendant  and  rely  upon  the  defendant's 
servants  seeing  him  in  time  to  give  him  warning  of  the  approach  of  a  car. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on 
the  22d  day  of  April,  1898,  upon  the  verdict  of  a  jury  for  $20,000,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  13th  day  of 
May,  1898,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

John  L,  Wells,  for  the  appellant. 

Samuel  D.  Morrisj  for  the  respondent. 

Woodward,  J. : 

The  plaintiff  in  this  action  was  employed  as  a  driver  on  a  market 
wagon.  On  the  8th  day  of  January,  189Y,  he  was  returning  to  the 
home  of  his  employer  in  the  town  of  Newtown,  Queens  county,  and 
was  passing  over  Corona  avenue,  through  which  the  double-track 
street  surface  railroad  of  the  defendant  company  is  operated,  by 
means  of  electricity,  using  the  overhead  trolley  system.     Between  the 
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hours  of  seven  and  eight  o'clock  in  the  evening  the  plaintiff,  accept- 
ing his  testimony,  entered  upon  the  tracks  of  the  defendant  company 
and  drove  along  the  right-hand  track  a  distance  of  a  mile  or  more, 
and  when  at  a  point  near  the  intersection  of  Myrtle  avenue  with 
Corona  avenue,  he  was  overtaken  by  one  of  the  cars  of  the  defend- 
ant, and  was  thrown  from  his  seat,  sustaining  the  injuries  for  wliich 
he  now  seeks  recovery. 

The  plaintiff  testifies  that  the  first  intimation  he  had  of  the 
approach  of  the  car  was  when  he  heard  some  one  behind  him  calling 
to  him  to  get  out  of  the  way.  He  looked  out  through  the  small 
^lass  in  the  rear  of  the  covering  over  his  head,  at  the  same  time 
drawing  his  team  to  the  left,  intending  to  throw  them  into  the  other 
track,  but  before  the  wagon  had  cleared  the  track  it  was  struck  by 
the  advancing  car,  with  the  result  above  set  forth.  It  was  in  evi- 
dence that  the  night  was  dark,  and  that  at  the  location  of  the  acci- 
dent there  were  no  artificial  lights,  with  the  exception  of  two  or 
three  upon  the  porch  or  in  the  immediate  neighborhood  of  a  small 
saloon  or  hotel,  and  that  the  roadway,  outside  of  the  tracks  of  the 
railroad,  was  too  narrow  to  permit  of  driving.  The  plaintiff  also 
testified  that  he  was  familiar  with  this  part  of  the  roadway ;  that 
he  had  traveled  it  for  a  period  of  thirty  days  on  every  day  except 
Sundays,  and  was  familiar  with  the  operation  of  the  cars  over  the 
line. 

Defendant's  counsel,  at  the  close  of  plaintiff's  case,  and  again  at 
the  close  of  the  evidence,  moved  to  dismiss  the  complaint  on  the 
ground  that  the  plaintiff  had  failed  to  show  absence  of  contributory 
negligence,  and  we  are  asked  to  consider  the  exception  taken  on  this 
appeal. 

We  are  of  opinion  that  this  motion  should  have  been  granted ; 
that  the  plaintiff  had  utterly  failed  to  establish  by  the  evidence  pre- 
sented that  lack  of  contributory  negligence  which  he  was  bound  to 
do  in  order  to  maintain  his  action.  There  was  absolutely  no  evi- 
dence, 60  far  as  we  are  able  to  discover,  that  the  plaintiff  was  not 
guilty  of  contributory  negligence ;  no  evidence  of  the  exercise  ot 
any  degree  of  care  to  guard  against  the  danger  which,  according  to 
his  own  testimony,  was  known  to  him  by  reason  of  his  familiarity  with 
the  roadway  and  the  method  of  operating  tlie  cars  of  the  defendant 
at  this  point.     It  did  not  appear  that  the  plaintiff,  who  had  been 
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driving  upon  tlie  track  for  a  distance  of  a  mile  or  more,  had  once 
looked  back,  or  that  he  had  listened  for  evidences  of  the  approach  of 
a  car,  or  that  he  had  done  any  of  those  things  which  a  reasonably 
prudent  man  wonld  or  onght  to  have  done  under  the  same  circum- 
stances. There  are  no  presumptions  in  favor  of  the  plaintiff.  The 
law  imposes  upon  him  the  burden  of  proving  by  a  fair  preponderance 
of  evidence,  not  alone  that  the  defendant  has  been  guilty  of  negli- 
gence resulting  in  the  injury,  but  that  the  plaintiff  has  been  free 
from  negligence  contributing  to  the  accident ;  and  where  there  is  no 
evidence  of  the  exercise  of  any  degree  of  care  on  the  part  of  the 
plaintiff,  and  when  there  are  no  circumstances  from  which  such  ah 
inference  may  be  fairly  drawn,  there  is  clearly  no  question  for  the  jury. 

"  It  is  the  well-settled  law  of  this  State,"  say  the  court  in  the  case 
of  Whalen  v.  Citizens'  Gas  Light  Co,  (151  N.  Y.  70),  "  that,  in 
actions  of  this  character,  the  absence  of  negligence  on  the  part  of 
the  plaintiff  contributing  to  the  injury  must  be  affirmatively  shown 
by  the  plaintiff,  and  that  no  presumption  of  freedom  from  such 
negligence  arises  from  the  mere  happening  of  an  injury  ; "  and  in 
the  case  of  Weston  v.  City  of  Troy  (139  N.  Y.  281)  it  is  said  that 
"  The  presumption  which  a  wayfarer  may  indulge,  that  the  streets 
of  a  city  are  safe,  and  which  excuses  him  from  maintaining  a  vigilant 
outlook  for  dangers  and  defects,  has  no  application  where  the  danger 
is  known  and  obvious." 

In  the  case  at  bar  the  plaintiff  is  shown  to  have  been  familiar  with 
the  roadway  and  with  the  method  of  operating  the  cars  upon  the 
line  of  the  defendant's  street  railroad ;  and  the  fact  that  there  was 
no  room  for  him  to  drive  outside  of  the  double  tracks  of  the  defend- 
ant imposed  upon  the  plaintiff,  in  common  with  the  defendant, 
the  duty  of  exercising  a  higher  degree  of  care  than  would  have 
been  necessary  under  less  dangerous  circumstances.  The  danger 
was  both  known  and  obvious ;  and  while  the  defendant  owed  the 
plaintiff  the  duty  of  using  reasonable  care  in  the  operation  of  its 
cars  to  prevent  the  collision,  the  plaintiff  could  not  enter  upon  the 
tracks  of  the  defendant  and  rely  wholly  upon  the  defendant's 
servants  seeing  him  in  time  to  give  warning.  He  was  in  a  situation 
of  danger;  he  was  occupying  the  tracks  of  the  defendant  subject  to 
the  paramount  right  of  the  latter,  to  whom  he  owed  the  duty  of 
App.  Div.— Vol.  XXXIY.         35 
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using  reasonable  care,  not  only  to  avoid  collisions,  but  to  keep  out 
of  the  way  and  allow  the  cars  to  pass  without  unnecessarily  imped- 
ing their  progress ;  and,  an  accident  happening  to  the  plaintiff  under 
these  circumstances,  he  is  bound  to  show  affirmatively  that  he  was 
exercising  that  reasonable  care  which  the  known  and  obvious  dangers 
of  his  situation  demanded. 

'^  It  is  true  that  the  want  of  negligence,"  say  the  court  in  the  case 
of  WiwirowsH  v.  Z.  S,  (&  M.  S,  li,  Co.  (124  N.  Y.  420),  "  may  be 
established  from  inferences  which  may  be  properly  drawn  from  the 
surrounding  facts  and  circumstances,  as  in  the  case  of  Galvin  v. 
Mayor^  etc,  (112  N.  Y.  223).  But  such  inference  cannot  be  drawn 
from  a  presumption  that  a  person  will  exercise  care  and  prudence 
in  regard  to  his  own  life  and  safet}',  for  the  reason  that  human 
experience  is  to  the  effect  that  persons  exposed  to  danger  will  fre- 
quently forego  the  ordinary  precautions  of  safety.  And  when  the 
circumstances  point  as  much  to  the  negligence  of  the  deceased  as  to 
its  absence,  or  point  in  neither  direction,  a  nonsuit  should  be  granted." 

In  the  case  at  bar  the  circumstances  cannot  be  said  to  point  to  the 
reasonable  inference  that  the  plaintiff  was  free  from  contributory 
negligence.  He  was  driving  upon  the  tracks  of  a  street  surface 
railway  operated  by  electricity.  He  was  in  a  suburban  community, 
where  the  cars  were  operated  at  a  high  rate  of  speed,  and  he  was 
fan.'iliar  with  this  fact.  He  was  on  the  line  of  ^track  where  all  of 
the  cars  must  approach  him  from  the  rear,  and  he  was  passing  down 
a  grade  where  it  was  more  difficult  to  stop  a  car  than  would  have 
been  the  case  on  level  ground,  or  where  the  grade  was  running  the 
other  way.  Clearly,  there  could  be  nothing  in  this  state  of  facts 
from  which  a  jury  might  reasonably  infer  that  the  plaintiff  was  free 
from  contributory  negligence,  and,  in  the  absence  of  direct  evidence 
upon  tliis  point,  there  was  nothing  before  the  jury  on  which  to  find 
a  verdict  in  favor  of  the  plaintiff,  and  the  motion  of  the  defendant's 
counsel  for  a  nonsuit  should  have  been  granted.  {Caven  v.  City  of 
Troy,  52  N.  Y.  Supp.  804 ;  Jenchs  v.  Lehigh  Val.  R.  Co.,  53  id.  625.) 

The  judgment  and  order  appealed  from  should  be  reversed. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


Digitized  by  VjOOQIC 


D'ARCY  V.  LONG  ISLAND  R.  R.  CO.  275 


App.  Div.]         Second  Department,  November  Term,  1898. 

34 
Joseph  M.  D'Arcy,  Appellant,  i?.  The  Long  Island  Railroad  67 

Company,  Respondent. 

Negligence  — faU  of  an  iron  plank  between  a  car  and  a  station  platform  —  liability 
of  the  railroad  company  for  an  ir^ury  occasioned  tliereby  to  an  ejnployee. 

A  railroad  company  which  has  provided  an  iron  plank  of  sufficient  length,  width 
and  strength  to  facilitate  the  unloading  of  freight  from  a  car  to  a  station  plat- 
form, is  not  liable  for  injuries  sustained  by  an  employee  who,  while  stepping 
thereon  preparatory  to  assisting  in  the  work,  is  injured  in  consequence  of  the 
plank  falling  to  the  ground  between  the  car  and  the  platform,  simply  because, 

.  as  he  alleged,  it  was  not  supplied  with  hooks  or  other  fastenings  which  would 
prevent  it  from  slipping  from  its  place,  although  it  is  shown  that  the  plank 
had  fallen  on  other  occasions. 

Appeal  by  the  plaintiff,  Joseph  M.  D'Arcy,  from  a  judgment  of 
tlie  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  tlie  county  of  Kings  on  the  16th  day  of  April,  1898, 
upon  the  dismissal  of  his  complaint  by  direction  of  the  court  after  a 
trial  at  the  Kings  County  Trial  Term. 

William  F.  Goldheck^  for  the  appellant. 

William  J,  KeUy^  for  the  respondent. 

Woodward,  J. : 

This  was  an  action  for  personal  injuries  sustained  by  the  plaintiff 
while  employed  in  assisting  to  unload  a  car  of  the  defendant  rail- 
road company.  He  was  regularly  employed  as  a  helper  on  one  of 
the  defendant's  express  wagons,  but  on  the  day  of  the  accident  he 
had  completed  his  day's  work  and  was,  according  to  his  testimony, 
waiting  for  orders,  when  he  was  called  upon  to  assist  in  unloading  a 
car  which  was  standing  at  the  station  platform.  Two  other  men 
were  at  the  time  engaged  in  the  work  of  removing  the  freight, 
using  ordinary  hand  tracks,  and  passing  over  an  iron  plate  or  plank 
in  going  to  and  from  the  car  to  the  platform.  Just  as  the  plaintiff 
was  about  to  commence  his  labors  he  stepped  upon  this  plank  or 
iron  plate,  which  fell  to  the  ground  between  the  platform  and  the 
car,  carrying  the  plaintiff  with  it  and  severely  injuring  his  foot. 

The  trial  court  dismissed  the  complaint  upon  the  grounds  that 
"  A  plank  is  one  of  the  commonest  things  in  the  world,  as  we  all 
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know,  and  it  is  not  customary  to  fasten  planks  at  the  ends  either. 
I  cannot  see  any  case  here,  and  I  dismiss  the  complaint."  The 
plaintiff  excepted  to  the  rulings  of  the  court,  and,  upon  appeal, 
urges  that  the  iron  plate  was  not  a  plank,  but  a  bridge,  and  that  it 
was  the  duty  of  the  defendant  to  have  made  the  bridge  secure  by 
means  of  some  kind  of  a  fastening,  so  that  it  could  not  fall.  There 
was  some  evidence  in  the  case  that  this  plank,  or  iron  plate,  had 
fallen  on  two  other  occasions,  but  we  are  unable  to  see  that  this  had 
any  bearing  upon  the  question.  The  master  "  is  not  bound  to  fur- 
nish the  best  known  appliances,  but  only  such  as  are  reasonably  fit 
and  safe.  He  satisfies  the  requirements  of  the  law  if,  in  the  selec- 
tion of  machinery  and  appliances,  he  uses  that  degree  of  care  which 
a  man  of  ordinary  prudence  would  use,  having  regard  to  his  own 
safety,  if  he  were  supplying  them  for  his  own  personal  use.  It  is 
culpable  negligence  which  makes  the  master  liable,  not  a  mere  error 
of  judgment."  {IlarUy  v.  B.  C.  M.  Co.,  142  N.  Y.  31.)  This 
rule  was  considered  and  applied  in  the  case  of  Marsh  v.  Chickering 
(101  N.  Y.  396),  .where  the  plaintiff  sought  to  recover  damages 
because  of  the  fact  that  his  employer  had  not  furnished  a  lad- 
der fitted  with  hooks  and  spikes,  instead  of  an  ordinary  ladder, 
for  the  purpose  of  lighting  lamps.  After  stating  the  geneml 
rule,  tliat  the  master  is  assumed  to  know  the  requirements  for 
the  work  to  be  performed  better  than  the  servant,  the  court  say : 
"  In  cases,  however,  where  persons  are  employed  in  the  perform- 
ance of  ordinary  labor,  in  wliich  no  machinery  is  used,  and  no 
materials  furnished,  the  use  of  which  requires  the  exercise  of  great 
skill  and  care,  it  can  scarcely  be  claimed  that  a  defective  instrument 
or  tool  furnished  by  the  master,  of  which  the  employee  has  full 
knowledge  and  comprehension,  can  l)e  regarded  as  making  out  a 
case  of  liability  within  the  rule  laid  down.  A  common  laborer  who 
uses  agricultural  implements  while  at  work  upon  a  farm  or  in  a  gar- 
den, or  one  who  is  employed  in  any  service  not  requiring  great  skill 
and  judgment,  and  who  uses  the  ordinary  tools  employed  in  such 
work  to  which  he  is  accustomed,  and  in  regard  to  which  he  has  per- 
fect knowledge,  can  hardly  be  said  to  have  a  claim  against  his 
employer  for  negligence,  if  in  using  a  utensil,  which  he  knows  to 
be  defective,  he  is  accidentally  injured."  In  the  case  at  bar  there 
is  no  suggestion  that  the  plank  was  defective  in  the  sense  that  it  was 
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not  strong  enough,  or  wide  enough,  or  long  enough  for  the  purpose 
for  which  it  was  used,  but  simply  because  it  was  not  supplied  with 
liooks  ox  other  fastenings  wliich  would  make  it  impossible  for  the 
plank  to  slip  from  its  place.  As  was  said  in  the  case  of  Marsh  v. 
Chickering  {8up7*a\  "  It  might,  perhaps,  have  been  more  perfect  if 
it  had  had  hooks  and  spikes,  but  this  improvement  was  not  absolutely 
essential  to  relieve  the  defendants  from  liability.  It  was  enough 
that  it  was  reasonably  safe  and  suitable  within  the  rule  cited,  and 
under  such  circumstances  an  action  will  not  lie." 

The  judgment  of  the  trial  court  should  be  affirmed,  with  costs. 

Goodrich,  P.  J.,  concurred  in  result. 

Judgment  unanimously  affirmed,  with  costs. 
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Samuel  Faile  and  William  Hall  Penfold,  as  Trustees  under 
the  Last  Will  and  Testament  of  George  Faile,  Deceased, 
Respondents,  v,  Henry  J,  Crawford,  Appellant. 

SpecifiG  performance  —  effect  of  the  death  of  one  of  the  grantors  before  the  actual 
delivery  of  the  deeds  to  the  vendee. 

Where,  in  an  action  for  specific  performance,  both  the  deed  originally  tendered 
and  a  confirmatory  deed  are  oflPered  in  evidence  as  muniments  of  title,  and  tbe 
trial  court  in  the  judgment  decreeing  specific  performance  does  not  direct  the 
delivery  of  such  confirmatory  deed  to  the  vendee,  the  fact  that,  pending  an 
appeal  to  the  Appellate  Division,  by  whose  judgment  the  delivery  of  the  con- 
firmatory deed  is  directed,  one  of  the  grantors  named  in  and  who  executed  both 
the  deed  onginally  tendered  and  the  confirmatory  deed  dies,  does  not  affect  the 
validity  of  the  deeds  nor  relieve  the  vendee  from  his  obligation  to  complete 
his  purchase. 

Appeal  by  the  defendant,  Henry  J.  Crawford,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
29 til  day  of  July,  1898,  denying  the  defendant's  motion  to  be 
relieved  from  complying  with  a  judgment  of  specific  performance 
of  a  contract  for  tlie  purchase  of  real  estate  theretofore  entered  in 
the  action. 

Eugene  Fraijer^  for  the  appellant. 

Charles  F,  Broion^  for  the  respondents. 
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Van  Brunt,  P.  J. : 

This  case  has  been  before  the  Appellate  Division,  and  the  question 
was  as  to  the  sufficiency  of  the  title  which  had  been  offered  to  the 
defendant,  who  was  a  purchaser  at  a  public  sale.  The  defendant 
having  rejected  the  title,  the  plaintiff  brought  this  action  for  spe- 
cific performance.  Upon  the  trial,  in  order  to  avoid  all  question  in 
regard  to  the  title,  the  plaintiff,  in  addition  to  the  deed  of  March 
28,  1896,  tendered  and  introduced  in  evidence  an  additional  con- 
veyance dated  May  25,  1896,  executed  by  parties  other  than  those 
who  had  executed  the  deed  of  March  2S,  1896,  tendered  to  the 
defendant  prior  to  the  commencement  of  the  action.  The  Special 
Term  directed  the  specific  performance  of  the  contract,  and 
required  the  plaintiff  to  deliver  the  deed  of  March  28,  1896,  which 
had  been  previously  tendered.  On  appeal  to  the  Appellate  Division 
this  judgment  was  modified  by  directing  also  the  delivery  of  the 
deed  of  May  25,  1898,  which  had  also  been  introduced  upon  the 
trial.  After  the  argument  at  the  Appellate  Division  and  before  the 
decision,  one  of  tin  persons  who  had  executed  the  confirmatory 
deed,  whicli  was  tendered  and  offered  in  evidence  at  the  trial,  and 
who,  as  trustee,  had  executed  the  deed  originally  tendered,  died. 
The  Appellate  Division,  in  settling  and  making  its  order  upon 
appeal,  took  no  notice  of  this  fact.  Thereupon  the  defendant, 
complaining  that  such  death,  before  the  delivery  of  the  deeds  to 
him,  rendered  them  inoperative  and  void,  made  a  motion  in  the 
court  below  asking  for  an  order  relieving  him  from  his  contract  of 
purchase  and  from  the  judgment,  because  of  the  death  of  one  of 
the  grantors  who  executed  the  confirmatory  deed.  The  motion  was 
denied,  without  prejudice  to  an  application  to  the  Appellate  Divis- 
ion. Thereupon  the  defendant  made  this  motion  to  be  relieved 
from  liis  purchase. 

It  is  undoubtedly  a  well-settled  rule  that  delivery  of  a  deed  is 
a  necessary  part  of  its  execution,  and  that  the  mere  signing  of  a 
deed,  or  its  acknowledgment,  of  themselves  give  no  efficacy  to  the 
instrument,  and  that  delivery  ordinarily  implies  acceptance  of  the 
instrument  upon  the  part  of  the  grantee.  But  proof  of  actual 
acceptance  is  not  always  required,  because  a  party  is  presumed  to 
accept"  that  which  is  for  his  own  benefit. 

In  this  case,  had  the  judgment  of  the  Special  Term  required  the 
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dt4ivery  of  the  deeds  in  question,  and  they  liad  been  deposited  with 
the  clerk  of  the  court  to  abide  tlie  event  of  the  appeal,  there  would 
be  no  question  whatever  but  that  the  death  of  a  grantor  in  the  deed 
would  not  in  any  way  affect  its  efficacy  in  case  the  requirement  of 
delivery  was  linally  affirmed  by  the  appellate  court.  We  can  see  no 
difference  between  the  present  situation  and  the  condition  referred 
to,  of  the  deposit  of  a  deed  with  the  clerk  of  the  court  in  pursuance 
of  a  judgment.  These  deeds  were  offered  in  evidence  as  muniments 
of  title.  They  were  delivered  to  the  court  to  be  disposed  of  as  it 
saw  lit  by  its  final  judgment ;  and  the  court  had  power  to  say  in  its 
judgment  that  the  plaintiffs  had  done  all  that  was  required  of  them 
to  do  in  order  to  make  a  perfect  title,  and  it  was  for  the  defendant 
to  say  whether  he  accepted  or  refused  the  muniments  of  title  which 
had  been  deposited  in  court  for  his  benefit. 

It  is  true  tliat  the  judgment  of  the  Special  Term  did  not  require 
the  delivery  of  the  deed  of  May  25,  1898,  but  that  was  not  the  final 
judgment  in  the  action.  This  deed  had  been  offered  in  evidence 
as  an  additional  muniment  of  title,  to  be  disposed  of  as  the  final 
judgment  in  the  action  should  direct.  The  Appellate  Division  dis- 
posed of  it  and  adjudged  that  the  defendant  was  entitled  to  it  in 
order  to  perfect  his  title.  This  adjudication  and  the  handing  over 
of  the  deed  in  pursuance  thereof  necessarily  related  back  to  the  time 
when  it  was  placed  in  escrow  with  the  court  to  await  the  final  deter- 
mination of  the  action.  The  deed  in  question  was  placed  beyond 
the  control  of  the  grantors,  subject  to  the  will  of  the  court,  to  be 
disposed  of  as  it  saw  fit  and  as  in  its  judgment  justice  required. 
Acceptance  upon  the  part  of  the  grantee  was  not  required  in  order 
to  make  the  deed  operative  when  the  time  came  for  its  manual 
delivery.  Had  the  deed  been  deposited  in  escroio  subject  to  the  right 
of  the  grantee  to  claim  it  upon  performing  a  certain  condition,  the 
death  of  the  grantors  would  not  have  destroyed  the  deed.  The  court 
held  tliese  deeds  and  decided  that  upon  the  payment  of  certain  pur- 
chase moneys  the  defendant  would  be  entitled  to  all  the  muniments 
of  title  which  had  been  offered  during  the  trial  for  the  purpose  of 
fortifying  his  title,  and  placed  in  tlie  custody  of  the  court.  As  for 
the  confirmatory  deeds  which  were  tendered  upon  the  argument  of 
this  motion,  we  think,  although  not  necessary,  in  order  that  the 
defendant's  title  should  be  protected  in  every  way,  that  possibly  as  a 
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condition  of  the  denial  of  the  motion,  they  should  be  delivered  to 
the  defendant. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements,  upon  condition  of  the  delivery  of  the  deeds  ten- 
dered upon  the  argument  to  the  defendant. 

Patterson,  O'Brien,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  upon 
condition  of  the  delivery  of  the  deeds  tendered  upon  the  argument 
to  the  defendant. 


The  Millie  Iron  Mining  Company,  Appellant,  v.  Ernst  Thal- 
MANN  and  Karl  Thalmann,  Respondents. 

Landlord  and  tenant  —  tlie  ditty  of  tlie  tenant  to  demand  possession  is  not  affected  by 
a  threat  of  the  officers  of  the  lessor  corporation  to  refuse  possession,  made  before  the 
commencement  of  tJie  term  —  effect  of  the  lessor  continuing  in  possession  and  taking 
ore  from  a  mine. 

The  president  and  the  secretary  and  treasurer  of  a  corporation  which,  by  an 
instrument  under  seal  had  leased  to  certain  parties  its  iron  mines,  applied, 
prior  to  the  commencement  of  the  term  granted  by  such  lease,  to  one  of  the 
lessees  for  a  loan,  and  upon  the  application  being  denied,  the  secretary  and 
treasurer  said,  **  If  you  don't  make  the  loan  you  can't  have  the  mine,"  to  which 
the  lessee  replied,  *•  Very  well,  we  can  do  without  the  mine." 

HM^  that  the  threat  was  not  such  a  refusal  on  the  part  of  the  corporation  to  give 
possession  of  the  mine  as  would  relieve  the  lessees  from  the  obligation  to  pay 
the  rent  reserved  by  the  lease,  especially  as  there  was  no  proof  that  tbey  had 
made  any  demand  of  possession  after  the  commencement  of  the  term  of  the 
lease,  and  as  it  did  not  appear  that  the  president  and  secretary  and  treasurer, 
at  the  time  of  the  trancaction  in  question,  were  acting  on  behalf  of  the  corpora- 
tion, or  that  they  had  any  authority  to  threaten  to  refuse  to  give  possession 
of  the  demised  premises. 

In  such  a  case,  the  lessor  is  not  required  at  the  commencement  of  the  term  of  the 
lease  to  abandon  the  mine  and  leave  it  vacant  and  uncared  for,  and  the  fact  that 
while  in  possession  of  the  mine  during  the  term  of  the  lease  the  lessor  has 
raised  and  removed  ore  therefrom,  there  being  no  evidence  as  to  whether  such 
operations  resulted  in  a  profit  or  a  loss,  is  not  a  defense  to  an  action  for  the 
rent  accruing  under  the  lease. 

Appeal  by  tl>e  plaintiff.  The  Millie  Iron  Mining  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of   the   defendants, 
App.  Div.— Vol.  XXXIV.        36 
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entered  in  the  office  of  the  clerk  of  the  connty  of  New  York  on 
the  1st  day  of  March,  1898,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court. 

Esek  Cowen^  for  tlie  appellant. 

Frederic  E.  Perham^  for  the  respondents. 

Van  Brunt,  P.  J. : 

On  the  6th  of  August,  1890,  the  plaintiff,  a  Michigan  corpora- 
tion, by  an  instrument  under  seal,  leased  to  the  defendants  its  iron 
mine  iii  the  State  aforesaid  for  the  term  of  two  years  from  the  1st 
of  January,  1891,  the  defendants  agreeing  to  pay  a  certain  royalty 
for  ore  removed  from  the  demised  premises  bj'  them  during  the 
continuance  of  tlie  lease.  They  also  agreed  to  pay  a  royalty  upon 
5,000  tons  of  ore  in  each  year,  whether  any  ore  was  removed  by 
tliem  or  not.  It  was  expressly  covenanted  that  the  royalty  should 
be  treated  as  the  rent  of  the  premises.  The  defendants  also  agreed 
to  pay  the  taxes  upon  tlie  mine  and  ore  during  the  years  1891  and 
1892.  The  defendants  did  not  take  possession  of  the  premises  on 
the  1st  of  January,  1891,  nor  at  any  time  thereafter,  nor  did  they 
demand  possession  thereof;  and  the  plaintiff  remained  in  possession, 
removing  some  ore  in  each  of  these  two  years.  The  plaintiff,  in 
April,  1895,  began  this  action  to  recover  the  rent  agreed  upon  and 
the  taxes,  and  for  breach  of  another  condition  of  the  lease  in  respect 
to  the  taking  out  of  ore.  The  answer  admitted  the  making  of  the 
lease,  and  denied  that  possession  of  the  mine  had  been  taken  by  the 
defendants  or  tendered  to  them  by  tlie  plaintiff,  and  set  up,  amongst 
other  defenses,  that  before  the  1st  of  January,  1891,  the  plaintiff 
refused  to  deliver  the  premises  described  in  the  lease,  and  notified 
the  defendants  that  they  c<  uld  not  have  the  same  or  the  possession 
thereof,  and  that  the  defendants,  although  ready  and  willing  to  take 
the  premises,  were  prevented  by  the  plaintiff  from  doing  so  and 
were  deprived  of  the  possession  of  the  premises  during  the  whole 
term. 

Upon  the  trial  the  defendants  proved  that  during  the  entire  period 
of  the  lease  the  plaintiff  was  in  possession  of  the  mine  and  raised 
and  removed  ore  therefrom  ;  but  there  was  no  evidence  as  to  whether 
Buch  operations  resulted  in  a  profit  or  a  loss.     They  also  proved  that 
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the  plaintiff  had  not  demanded  any  rent  or  royalty  until  March, 
1895,  the,  time  of  the  commencement  of  this  action,  and  that  the 
plaintiff  never  tendered  the  mine  to  the  defendants.  They  further 
proved  that  in  December,  1890,  Mr.  D.  S.  Dessau,  who  was  presi- 
dent of  the  company,  and  Mr.  Simon  Dessau,  who  was  its  secre* 
tary  and  treasurer,  came  to  the  office  of  the  defendants  and  made 
a  demand  upon  the  defendant  Ernst  Thahnann  for  a  loan  of  $15,000, 
which  was  declined ;  that  thereupon  Mr.  Simon  Dessau  said :  *'  If 
yon  don't  make  the  loan  you  can't  have  the  mine,"  whereupon  Mr. 
Thalmann  said :  "  Very  well,  we  can  do  without  the  mine,"  and,  aa 
witness  stated,  "they  left  in  a  huff."  Upon  this  state  of  facts 
the  jury  rendered  a  verdict  by  direction  of  the  court  in  favor  of  the 
defendants,  and  from  the  judgment  thereupon  entered  this  appeal 
is  taken. 

It  is  urged  upon  the  part  of  the  defendants  that  the  transaction 
of  December,  1890,  in  which  the  Dessaus  applied  for  the  loan  of 
$15,000,  was  a  refusal  upon  the  part  of  the  company  to  give  pos- 
session of  the  mine.  It  is  difficult  to  see  how  such  an  interpretation 
can  be  placed  upon  the  transaction.  There  is  no  proof  that  they 
were  acting  on  behalf  of  the  corporation,  and  no  proof  of  any 
authority  conferred  upon  them  to  threaten  to  refuse  possession,  for 
this  is  all  that  they  did.  There  is  no  proof,  moreover,  that  the 
defendants  made  any  demand  of  possession  or  any  request  that  they 
might  be  let  into  possession  of  the  premises  after  the  commence- 
ment of.  the  term  of  the  lease. 

It  is  urged  that  a  demand  of  possession  after  the  conversation  which 
took  place  would  be  entirely  nugatory  as  the  demand  must  be  made 
necessarily  of  the  officere  of  the  company,  who  had  already  threat- 
ened that  they  would  not  give  possession  of  the  mine.  It  is  sufficient 
to  say  that  it  appears  that  this  was  a  conversation  in  which  there  was 
a  great  deal  of  heat  upon  both  sides ;  that  the  term  had  not  com> 
menced,  and  that  it  was  necessary  for  the  defendants,  in  order  to 
be  released  from  their  contract,  to  put  the  plaintiff  in  default  by  a 
refusal  of  possession  upon  due  demand  after  the  term  had  com- 
menced. There  is  no  law  which  requires  a  landlord  to  hunt  up  his 
tenant  and  ask  him  to  go  into  possession  of  the  premises  before  he 
can  claim  the  rent  which  his  tenant  has  agreed  to  pay.  It  is  the 
duty  of  the  tenant  to  demand  possession  of  the  premises  at  the  prem- 
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ises,  and  it  I'eqiiires  something  more  than  heated  or  angry  conver- 
sations in  regard  to  a  collateral  matter  to  excuse  a  teqant  from 
demanding  possession  when  his  term  lias  commenced. 

In  view  of  the  foregoing  facts,  and  because  it  is  urged  that  the 
plaintiff  remained  in  possession  of  and  operated  the  mine,  it  is 
claimed  that  there  was  a  surrender  of  the  lease  by  operation  of  law 
and  an  acceptance  of  such  surrender.  The  plaintiff  was  not  required 
to  abandon  its  mine  and  leave  it  vacant  and  uncared  for.  It  had  a 
right  to  use  it  until  requested  to' give  possession  in  pursuance  of  the 
contract  of  lease,  and,  no  such  demand  having  been  made,  it  was 
entitled  to  remain  in  possession  of,  and  to  care  for  and  to  use  its  prop- 
erty. It  might  as  well  be  said  that  where  a  landlord  rents  his  house 
he  is  bound  to  vacate  it  before  any  demand  of  possession  upon  the 
part  of  the  tenant  or  any  evidence  of  the  latter's  willingness  to  enter 
into  the  premises  and  care  for  the  same  as  he  is  required  to  do. 
We  are  of  opinion,  therefore,  that  the  evidence  failed  to  establish  a 
refusal  to  give  possession  or  that  there  was  any  sui-render  of  the 
lease  by  operation  of  law,  or  otherwise,  upon  the  part  of  the 
defendants,  which  was  accepted  by  the  plaintiff. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Barrett,  Rumsey,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


James  Bradley,  as  Administrator,  etc.,  of  James  Bradley,  Jr., 
Deceased,  Appellant,  v.  Second  Avenue  Railroad  Companf, 
Respondent. 

Negligence  —  a  passenger  on  a  street  car  killed  by  being  throion  over  the  dashboard --a 
change  in  Jiis  testimony  made  by  a  witness  on  a  second  trial,  the  probable  cause  of 
the  accident  and  thefa^t  that  the  deceased  was  standing  on  the  platform ^  aU  praerU 
qvestions  to  be  decided  by  the  jury. 

In  an  action  brouglit  to  recover  damages  arising  out  of  the  death  of  a  passenger 
who,  while  riding  upon  the  front  platform  of  a  street  railroad  car,  was  thrown 
over  the  dashboard,  a  witness  testified  that  the  jerk  was  as  if  the  driver  had 
put  the  brake  on  and  then  let  it  go,  or  as  if  there  was  a  rock  or  something  on 
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the  car  track,  and  this,  being  the  sole  evidence  on  the  question  of  negligence, 
was  held  on  appeal  from  a  judgment  in  favor  of  the  plaintiff  to  be  insufficient 
to  show  negligence  upon  the  part  of  the  defendant.  On  a  second  trial  the 
same  witness  testified  that  he  saw  the  driver  put  on  the  brake  as  quickly 
as  he  could,  and  then  suddenly  let  it  go  again;  and  another  witness,  not 
examined  upon  the  first  trial,  also  testified  that  he  saw  the  driver  put  the 
brake  on  suddenly,  and  that  the  plaintiff's  intestate  was  thrown  over  the 
dashboard. 

Held,  that,  even  if  the  court  were  of  opinion  that  the  first  witness  had  amended 
his  testimony  to  fit  the  opinion  of  the  General  Term  upon  the  previous  appeal, 
that  fact  would  not  authorize  the  court  to  take  the  case  away  from  the  jury,  as 
it  was  simply  a  fact  to  be  considered  by  the  jury  in  weighing  his  evidence; 

That  it  was  also  a  question  for  the  jury  whether  it  was  a  physical  impossibility 
that  the  accident  could  have  happened  if  the  brake  were  suddenly  put  on  and 
as  quickly  let  go; 

That  if  the  driver  had  made  this  sudden  and  unusual  application  of  the  brake, 
by  which  the  deceased  was  thrown  over  the  dashboard  of  the  car,  it  was 
incumbent  upon  the  defendant  to  excuse  this  extraordinary  management  of  the 
car  by  showing  the  existence  of  some  emergency  which  appeared  to  require 
such  prompt  and  decisive  action; 

That  the  fact  that  the  deceased  was  standing  upon  the  front  platform  of  the  car, 
and  that  snow  had  previously  fallen,  rendering  everything  somewhat  slippery 
and  slushy,  did  not,  in  view  of  the  fact  that  he  was  smoking,  and  that  it  was 
the  custom  of  the  defendant  to  allow  smoking  upon  the  front  platform,  consti- 
tute, as  matter  of  law,  conclusive  evidence  of  contributory  negligence,  it 
being  a  question  for  the  jury  to  determine  whether  from  the  evidence  any 
reasonable  excuse  had  been  offered  for  his  being  there. 

Appeal  by  the  plaiiitifiE,  James  Bradley,  as  administrator,  etc.,  of 
James  Bradley,  Jr.,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  28th  day  of  February,  1898, 
upon  the  dismissal  of  his  complaint  by  direction  of  the  court  after 
a  trial  at  the  New  York  Trial  Term. 

Sumner  B,  Stiles^  for  the  appellant. 
Charles  F,  Broxon^  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  was  brought  to  recover  damages  for  the  death  of  the 
appellant's  intestate  through  the  alleged  negligence  of  the  defend- 
ant. This  case  has  been  previously  tried,  resulting  in  a  verdict  and 
judgment  for  the  plaintiff,  which  was  reversed  by  the  General 
Tenii  upon  the  ground  tliat  there  was  not  sufficient  evidence  of  the 


Digitized  by  VjOOQIC 


286      BRADLEY  v.  SECOND  AVENUE  R.  R.  CO. 


First  Depaktment,  November  Term,  1898.  [Vol.  34. 

defendant's  negligence  and  of  the  freedom  of  the  plaintiff's  intestate 
from  contributory  negligence  (90  Ilun,  419).  The  accident  which 
resulted  in  the  death  of  the  plaintiff's  intestate  occurred  on  the  25th 
of  January,  1895.  He  was  a  passenger  upon  one  of  the  defendant's 
horse  care  going  up  town,  boarding  the  car  between  Twenty-sixtii 
and  Twenty-seventh  streets.  He  rode  upon  the  front  platform  of 
the  car,  standing  behind  the  driver  on  the  right  side,  with  his  back 
against  the  window,  and  smoking  a  cigar.  When  the  car  reached  a 
point  between  Sixty-third  and  Sixty-fourth  streets  and  was  going  on 
a  slight  down  grade,  it  gave  a  sudden  jerk  and  the  deceased  was 
tlirown  over  the  dashboard,  under  the  wheels  of  the  car,  and  killed. 
Upon  tlie  previous  trial,  one  James  Carroll  was  a  witness  and  testi- 
fied that  the  jerk  was  as  if  the  driver  had  put  the  brake  on  and  then 
let  it  go,  or  as  if  there  was  a  rock  or  something  on  the  car  track  — 
anything  like  that.  This  was  the  sole  evidence  on  tlie  question  of 
negligence,  and  the  court  held  upon  appeal  that  it  was  insufficient 
to  show  negligence  upon  the  part  of  the  defendant  in  the  manage- 
ment of  its  car.  There  was  no  evidence  whatever  that  the  brake 
had  been  suddenly  put  on,  and  the  testimony  was  entirely  consistent 
with  the  assumption  that  the  accident  had  happened  without  the 
brake  being  put  on  at  all,  and  hence  that  there  was  nothing  from 
which  the  jury  were  authorized  to  impute  negligence  to  the  driver 
of  the  car.  Upon  the  second  trial,  the  witness  Carroll  testified  that 
he  saw  the  driver  put  on  the  brake  as  quickly  as  he  could  and  tlien  all 
of  a  sudden  let  it  go  again.  Another  witness  who  was  not  examined 
upon  the  previous  trial  —  a  Mr.  Allen  —  testified  that  he  also  saw 
the  driver  put  the  brake  on  suddenly  and  that  the  plaintiff's  intes- 
tate was  thrown  over  the  dashboard. 

Even  though  the  court  should  be  of  the  opinion  that  the  witness 
Carroll  had  amended  his  testimony  to  fit  the  opinion  of  the  General 
Term  upon  the  previous  appeal,  that  fact  would  not  authorize  the 
court  in  taking  the  case  away  from  the  jury.  It  was  simply  a  fact 
to  be  considered  by  the  jury  in  weighing  his  evidence.  (  WiUia^ns 
v.  Delaware^  Lackawanna  <&  W,  li.  li.  Co,,  155  N.  Y.  158.)  The 
history  of  the  case  cited  upon  that  subject  is  somewhat  instructive, 
it  having  been  twice  to  the  General  Tenn  and  twice  to  the  Court  of 
Appeals  (39  Hun,  430;  116  N.  Y.  628;  92  Hun,  219;  155  N.  Y. 
158).     In  this  case,  in   addition  to  Carroll's  testimony,  we  have 
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another  witness  sworn,  who  was  not  examined  upon  the  former 
trial,  and  who  testifies  to  tlie  same  fact. 

It  is  urged  upon  the  part  of  the  respondent  tliat  Carroll's  testi- 
mony, taken  as  a  whole,  was  substantially  to  the  same  effect  as 
before,  but  as  the  complaint  was  dismissed,  the  most  favorable  ver- 
sion of  his  testimony  must  be  taken  by  the  court  in  considering  this 
appeal.  It  is  also  urged  upon  the  part  of  the  respondent  that  it  was 
a  physical  impossibility  tliat  the  accident  could  have  happened  if  the 
brake  were  suddenly  put  on  and  as  quickly  let  go.  This  is  a  consid- 
eration to  be  submitted  to  the  jury.  Tliey  are  to  judge  as  to  whether 
there  was  a  sufficient  interval  between  tlie  putting  on  of  the  brake 
and  the  release  of  it  to  throw  the  plaintiff's  intestate  over  the  dash- 
board, which  seems  to  have  occurred.  If  there  was  upon  the  part 
of  the  driver  of  the  defendant  this  sudden  and  unusual  application 
of  the  brake,  by  wliich  the  deceased  was  thrown  over  the  dash- 
board of  the  car,  it  was  incumbent  upon  the  defendant  to  excuse 
this  extraordinary  management  of  the  car  by  showing  the  existence 
of  some  emergency  which  appeared  to  require  such  prompt  and 
decisive  action. 

The  remaining  question  to  be  considered  is  as  to  whether  the 
plaintiff  has  sustained  the  obligation  cast  upon  him  by  the  law,  of 
sliowing  want  of  contributory  negligence  upon  the  part  of  his  intes- 
tate. When  the  case  was  before  the  General  Term,  it  appeared 
that  the  deceased  was  standing  upon  the  front  platform  of  the  car 
without  any  apparent  reason,  and  that  there  were  considerable  accu- 
mulations of  snow  and  ice  upon  the  track  which  had  made  it  diffi- 
cult to  manage  the  car.  Upon  the  second  trial,  however,  the  evi- 
dence tended  to  show  that  it  had  not  been  snowing  much  at  the 
time  of  the  accident,  and  that  sufficient  snow  had  not  fallen  to  cause 
any  unusual  movements  of  the  car,  although  everything  was  some- 
what slippery  and  slushy.  It  further  appeared  that,  at  the  time  of 
the  happening  of  the  accident,  the  deceased  was  smoking,  and  that 
it  was  the  custom  of  the  defendant  to  allow  smoking  upon  the  front 
platform.  It  cannot  be  held  that  the  mere  fact  that  the  deceased 
was  standing  upon  the  front  platform  is,  as  matter  of  law,  conclu- 
sive evidence  of  contributory  negligence.  That  depends  upon  tlie 
circumstances  of  each*individual  case,  and  it  is  a  question  for  the 
jury  to  determine  whether,  from  the  evidence,  any  reasonable  excuse 
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has  been  offered.  In  the  case  at  bar  it  appears  that  it  was  the  cus- 
tom of  the  railroad  company  to  allow  smoking  upon  the  front  plat- ' 
form,  and  that  the  deceased  was  smoking,  and  the  jury  had  a  right 
to  consider  all  these  circumstances,  as  well  as  the  state  of  the  weather 
and  the  condition  of  the  streets,  in  determining  the  question  as  to 
whether  the  deceased  had  been  guilty  of  contributory  negligence. 

Upon  the  whole  case,  therefore,  we  think  that  the  dismissal  of  the 
complaint  was  error,  and  that  the  judgment  appealed  from  should 
be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

Barrett,  Rumsey,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


45  378         George   Keister,   Respondent,   v,  William   Rankin,   Appellant. 


New  tried  on  the  givund  of  newly-discovered  evidence  —  w?iat  evidence  ju9tifie»  it  — 
it  may  be  granted  after  appeal  taken  and  judgment  affirmed — laches. 

The  rule  which  formerly  obtained,  that  where  newly -discovered  evidence  was 
cumulative  a  motion  for  a  new  trial  based  thereon  should  be  denied,  has  been, 
in  furtherance  of  justice,  virtually  abolished. 

The  proper  inquiry  is  whether  the  newly-discovered  evidence,  whether  cumula- 
tive or  not,  is  of  such  a  character  that  it  is  likely  to  produce  a  different  result 
upon  a  new  trial. 

In  an  action  to  recover  on  a  quantum' meruit  five  per  cent  on  the  cost  of  a 
building  for  services  rendered  by  the  plaintiff  as  an  architect,  in  which  the 
plaintiff  recovered  judgment,  the  defendant  testified  that  a  draft  contract 
handed  to  him  by  the  architect  contained  the  words  "two  per  cent,"  and 
produced  on  the  trial  a  carbon  copy  in  which  the  Tvord  '*  two  "was  inserted 
in  a  blank,  directly  from  the  ribbon  of  the  machine.  The  plaintiff  testified  that 
when  he  handed  the  draft  contract  to  the  defendant  the  word  "  two"  was  not 
inserted,  but  that  there  was  a  blank  before  the  words  "  per  cent."  On  a  motion 
subsequently  made  by  the  defendant  for  a  new  trial,  upon  the  ground  of  newly- 
discovered  evidence,  an  aflidavit  of  a  stenographer,  whose  name  and  where- 
abouts were  unknown  to  the  defendant  at  the  time  of  the  trial,  was  produced, 
in  which  she  stated  that,  at  the  plaintift''s  request,  she  filled  in  the  word  "two" 
in  tiie  contract. 

Held,  that  the  motion  should  have  been  granted,  as,  in  view  of  this  statement  of 
the  stenographer,  the  jury  might  come  to  an  entirely  different  conclusion  from 
that  which  they  reached .  when  it  appeared  that  this  insertion  of  the  word 
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"two"  might  have  been,  and  apparently  was,  made  by  the  defendant  after  the 
proposed  contract  was  handed  to  him; 

That  such  statement  of  the  stenographer  was  not  impeaching  evidence  assailing 
the  general  credibility  or  otherwise  weakening  the  force  of  the  plaintiff's  testi- 
mony, as  it  merely  tended  to  establish  a  different  state  of  facts  from  that  testi- 
fied to  by  the  plaintiff,  upon  which  he  founded  his  claim,  and  thus  contradicted, 
but  did  not  impeach,  him; 

That  the  objection  that  the  defendant  had  been  guilty  of  laches ^  in  that  he  did 
not  make  a  motion  to  postpone  the  trial  or  to  withdraw  a  juror  because  of  the 
surprise,  was  not  a  valid  one,  inasmuch  as  the  mere. fact  that  he  was  surprised, 
he  knowing  at  the  time  of  the  trial  nothing  concerning  the  origin  of  this  draft 
contract,  or  the  manner  of  its  production,  or  what  the  stenographer's  statement 
would  be  in  regard  to  it,  afforded  no  ground  whatever  on  which  to  move  for  a 
postponement  thereof;  and  that  the  fact  that  an  appeal  had  been  taken  and  the 
judgment  had  been  affirmed,  afforded  no  reason  why  a  new  trial  should  not  be 
granted  in  the  interests  of  justice. 

Appeal  by  the  defendant,  William  Rankin,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  4th 
day  of  August,  1898,  denying  defendant's  motion  for  a  new  trial 
made  upon  the  ground  of  newly-discovered  evidence. 

The  affidavit  of  Alice  Louise  Fleming,  read  on  behalf  of  the 
defendant  appellant  on  this  motion,  contained,  among  other  things, 
the  following  statement : 

"  Deponent,  after  typewriting  the  said  agreement  and  making  the 
corrections  mentioned,  gave  to  Mr.  Keister  the  said  contract  as  cor- 
rected, but  with  a  blank  in  paragraph  marked  second  on  the  first 
page  before  the  word  *per  cent.,'  reading,  *  for  full  services  per 
cent,  upon  the  actual  cost,'  and  likewise  having  a  blank  in  the  fourth 
line  from  the  end  of  the  first  page  before  the  word  '  dollars '  so  that 
the  contract  read  '  Upon  a  proposed  cost  of  dollars.' 

"  That  on  the  same  day  as  the  completion  of  the  said  contract, 
(Exhibit  I),  or  the  day  succeeding,  Mr.  Keister,  the  plaintiff  herein, 
came  to  the  deponent's  desk  and  requested  her  to  fill  in  the  two 
blanks  aforesaid,  and  at  his  direction  and  while  he  stood  over 
deponent  at  her  desk,  deponent  filled  in  said  blanks. 

"  From  deponent's  examination  of  the  spaces  filled  in  with  the  word 
*two'  and  the  numbers  '350,000,'  deponent  believes  that  there  has 
been  no  erasure  in  the  said  blanks  since  the  said  contract.  Exhibit  I, 
App.  Div.— Yol.  XXXIV.  37 
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was  typewritten,  and  that  the  word  '  two '  and  the  numbers  '  350,000' 
must  have  been  the  word  and  numbers  which  Mr.  Keister  directed 
deponent  at  that  time  to  insert  in  the  aforesaid  blanks." 

Charles  De  Hart  B7'ower^  for  the  appellant. 

Edward  A.  Ilibbard,  for  the  respondent. 

Van  Brunt,  P.  J. : 

This  action  was  commenced  to  recover  for  services  as  architect  in 
superintending  the  erection  of  the  Hotel  Gerard,  and  the  plaintifE 
claimed  on  a  quantum  ineruit  five  per  cent  on  the  cost  of  the 
building.  The  defendant  alleged  an  agreement  to  pay  two  per  cent 
on  the  cost.  The  trial  took  place  in  November,  1897,  and  it 
appeared  that  in  October,  1893,  the  defendant  requested  the  plain- 
tiff to  draw  a  contract  between  them,  and  the  plaintiff  thereupon 
caused  to  be  made  two  type-written  drafts  of  the  contract,  one  of 
which  was  handed  to  the  defendant  and  the  other  to  a  Mr.  Moore. 
The  defendant  testified  that  the  draft  contract  handed  to  him  con- 
tained the  words  "two  per  cent,"  and  produced  on  the  trial  a  carbon 
copy  in  which  the  word  "  two "  was  inserted  in  a  blank  directly 
from  the  ribbon  of  the  machine.  The  plaintiff  testified  that  when 
he  handed  the  draft  contract  to  the  defendant  the  word  "  two  "  was 
not  inserted,  but  that  there  was  a  blank  before  the  words  "  per 
cent."  Although  it  was  admitted  that  no  contract  was  actually 
signed  between  these  parties,  yet  it  is  claimed  upon  the  part  of  the 
defendant  that  the  plaintiff  having  drawn  up  the  contract  in  accord- 
ance with  the  terms  of  their  agreement,  as  stated  by  him,  it  neces- 
sarily discredited  his  claim  that  he  was  entitled  to  a  different  com- 
])ensation  from  that  which  he  himself  had  inserted  in  his  own  draft 
of  tlie  contract.  The  plaintiff  testified  that  the  draft  was  dictated 
by  him  to  a  stenographer,  a  Miss  Fleming,  of  whose  name  he  was 
not  then  certain  and  whose  whereabouts  he  did  not  know,  although 
he  had  made  some  efforts  to  find  her.  The  trial  resulted  in  a  ver- 
dict for  the  plaintiff,  and  from  the  judgment  thereupon  entered 
the  appellant  appealed  to  the  Appellate  Division,  where  the  judg- 
ment was  modified,  and  as  modified  afiirmed. 

Immediately  after  the  trial  the  defendant  made  efforts  to  find  the 
Miss  Fleming  who  had  copied  the  contract.     Up  to  the  Ist  of  July, 
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1898,  he  could  find  no  trace  of  her,  but  shortly  thereafter  he  learned 
that  she  resided  in  New  York  and  that  her  name  was  Alice  Louise 
Fleming,  and  on  the  twelfth  of  July  he  procured  from  her  the  affidavit 
forming  the  basis  of  his  motion  for  a  new  trial,  which  motion  was 
made  and  denied  on  the  twenty-sixth  of  July.  Thereupon  this 
appeal  was  taken. 

It  is  urged  that  the  motion  was  properly  denied  because  the  evi* 
dence  was  cumulative ;  that  it  was  merely  an  attempt  to  impeach 
the  testimony  of  the  plaintiff,  and  also  upon  the  ground  of  laches. 

The  rule  which  formerly  obtained  (for  what  reason  has  never  been 
explained),  that  where  newly-discovered  evidence  was  cumulative  a 
motion  for  new  trial  based  thereon  should  be  denied,  has  been  in 
furtherance  of  justice  virtually  abolished.  It  seems  to  be  apparent 
that  newly-discovered  evidence  may  be  of  as  much  importance  upon 
an  issue  as  to  which  evidence  has  been  already  given,  as  though  no 
evidence  upon  that  point  had  been  adduced  upon  the  trial.  The 
rule  to  be  applied  to  such  newly-discovered  evidence,  whether  cumu- 
lative or  not,  is :  Is  it  of  such  a  character  that  it  is  likely  to  produce 
a  different  result  upon  a  new  trial  ?  In  the  case  at  bar  the  evidence 
is  of  the  highest  importance ;  as,  if  the  jury  found  that  this  pro- 
posed contract  was  drawn  by  the  plaintiff  with  the  two  per  cent 
inserted  therein  when  he  handed  it  to  the  defendant,  it  would  cer- 
tainly tend  to  show  that  the  facts  were  not  as  testified  to  by  him  in 
respect  to  compensation ;  and  it  might  very  well  be  that,  in  view  of 
this  evidence,  the  jury  would  come  to  an  entirely  different  conclu- 
sion from  that  which  they  reached  when  it  appeared  that  this  inser- 
tion of  the  word  "two"  might  have  been  made  and  apparently  was 
made  by  the  defendant  after  the  proposed  contract  had  been  handed 
to  him. 

It  is  further  urged  that  the  motion  should  be  denied  because  the 
evidence  simply  seeks  to  impeach  the  testimony  of  the  plaintiff. 
But  the  evidence  in  question  is  not  impeaching  evidence  within  the 
meaning  of  the  rule.  Evidence  impeaches  a  witness  when  it  assails 
his  general  credibility  or  otherwise  weakens  the  force  of  his  testi- 
mony and  detracts  from  the  weight  to  be  given  to  it,  without  hav- 
ing of  itself  probative  value  as  original  evidence  upon  the  matter  at 
issue.  Where,  as  here,  it  merely  tends  to  show  a  different  state  of 
facts  from  that  testified  to  by  the  plaintiff  and  upon  which  he 
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founds  his  claim,  it  contradicts,  but  does  not  impeach  him.  If  the 
rule  claimed  by  the  plaintiff  should  prevail,  then  no  newly-discovered 
evidence  could  ever  be  introduced,  because  it  must  necessarily,  if  of 
any  consequence,  contradict,  and  thus  in  the  respondent's  view 
impeach,  some  witness  who  has  sworn  to  the  contrary. 

The  next  question  to  be  considered  is  the  objection  as  to  lacftes. 
It  is  urged  that  after  the  plaintiff  gave  testimony  in  regard  to  the 
condition  of  this  contract,  it  was  the  duty  of  the  defendant  to  make 
a  motion  to  postpone  the  trial  or  to  withdraw  a  juror  for  surprise. 
It  is  difficult  to  see  upon  what  ground  a  defendant  can  withdraw  a 
juror.  Nor  was  there  any  ground  for  the  postponement  of  the  trial. 
The  mere  fact  that  a  party  is  surprised  by  the  evidence  of  his 
adversary  affords  no  ground  for  a  postponement  unless  he  is  able  to 
show  that  he  can  produce  contrary  testimony,  which  from  the  nature 
of  the  case  he  was-  not  bound  to  have  present  at  the  trial.  In  the 
case  at  bar  the  defendant  knew  nothing  as  to  the  origin  of  this  draft 
contract,  or  the  manner  of  its  production,  until  it  was  sworn  to  by 
the  plaintiff  at  the  trial  that  Miss  Fleming  had  copied  the  contract. 
He  did  not  know  what  Miss  Fleming's  statement  would  be  in  regard 
to  it,  and  consequently  had  no  ground  whatever  to  move  for  a  post- 
ponement of  the  trial. 

It  is  urged  that  it  is  too  late  to  make  such  a  motion  after  an  appeal 
and  the  affirmance  of  a  judgment.  It  is  never  too  late  to  do  justice ; 
and  where  the  ends  of  justice  require  that  a  new  trial  should  be 
granted  the  Supreme  Court  may  act,  although  the  case  may  have 
been  in  the  Court  of  Appeals  and  disposed  of  there. 

We  think,  therefore,  that  the  court  below  should  have  granted  the 
motion  for  a  new  trial.  The  order  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  motion  granted 
upon  payment  by  the  defendant  of  the  taxable  costs  in  the  action, 
except  extra  allowance. 

Barrett,  Rumsey,  In  graham  and  McLaughlin,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  upon  payment  by  the  defendant  of  the  taxable  costs 
in  the  action,  except  extra  allowance. 
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Matilda  E.  Stakbuck,  as  Executrix,  and  the  Farmers'  Loan  and         *iLi?l 
Trust  Company,  as  Executor,  of  the  Last  Will  and  Testament  of 
William  H.  Starbuok,  Deceased,  Respondents,  v.  The  Phenix 
Insurance  Company  of  Brooklyn,  N.  Y.,  Appellant. 

Marine  insurance  —  unseaworthiness  of  the  vessel  at  the  commencement  of  the  wyage 
—  it  does  not  preclude  a  recover^/  on  a  time  policy. 

Although  in  the  case  of  a  time  marine  policy  of  insurance  the  mere  fact  that  the 
vessel  was  unseaworthy  at  the  commencement  of  the  voyage  does  not  neces- 
sarily preclude  a  recovery,  yet,  in  an  action  brought  to  enforce  the  policy,  the 
defendant  is  entitled  to  have  the  jury  charged  *'  that,  if  it  appears  that  a  ves- 
sel shortly  after  sailing  becomes  leaky  and  unfit  to  perform  her  voyage  and 
sinks  without  encountering  any  peril  or  storm,  this  is  presumptive  evidence  of 
unseaworthiness  of  the  vessel  at  the  beginning  of  the  voyage." 

Appeal  by  the  defendant,  The  Phenix  Insurance  Company  of 
Brooklyn,  N.  Y.,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiffs,  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
New  York  on  the  7th  day  of  February,  1898,  upon  the  verdict  of 
a  jury,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
28th  day  of  January,  1898,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Robert  D.  Benedict,  for  the  appellant. 

George  II.  Adams,  for  the  respondents. 

Van  Brunt,  P.  J. : 

This  case  has  been  twice  before  the  Appellate  Division  (10  App. 
Div.  198 ;  19  id.  139)  upon  substantially  similar  evidence,  and  it  ia 
not,  therefore,  necessary  to  rehearse  again  the  facts  as  they  were 
disclosed  upon  the  trial.  The  learned  court  upon  the  last  trial  of 
the  case  in  its  charge  laid  down  some  general  rules  of  law  and  stated 
some  contentions  upon  the  part  of  the  defendant,  but  seems  to  have 
failed  to  instruct  the  jury  as  to  the  application  of  these  general 
rules  of  law  to  the  case  at  bar,  and  also  to  have  omitted  to  inform 
the  jury  as  to  what  should  be  the  result  should  they  find  any  or  all 
of  the  contentions  of  the  defendant  as  to  the  facts  to  be  well  founded. 

The  learned  counsel  for  the  defendant  made  various  requests  to 
charge,  but  in  most  of  them  he  failed  to  recognize  the  distinction 
existing  between  voyage  and  time  policies.  The  7th  request,  how- 
ever, it  would  seem  that  the  defendant  was  entitled  to  have  pre- 
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seated  to  the  jury  in  the  language  in  which  it  was  couched.  That 
request  was  as  follows:  "7th.  That,  if  it  appears  that  a  vessel 
sliortly  after  sailing  becomes  leaky  and  unfit  to  perform  her  voyage, 
and  sinks  without  encountering  any  peril  or  storm,  this  is  presump- 
tive evidence  of  unseaworthiness  of  the  vessel  at  the  beginning  of 
the  voyage."  That  this  is  a  correct  rule  of  law  seems  to  be  estab- 
lished by  the  case  of  Van  Wickle  v.  Mechanics^  etc.,  Ltsurance  Com- 
pa/ny  (97  N.  T.  354),  and  although  the  policy  sued  upon  was  a 
time  policy,  the  mere  fact  that  the  vessel  was  unseaworthy  at  the  com- 
mencement of  the  voyage  does  not  necessarily  preclude  a  recovery. 
As  in  the  case  of  a  voyage  policy,  the  obligation  is  thrown  upon  the 
plaintiff  of  showing  that  by  reason  of  active  diligence  in  reference 
to  repairs  she  is  still  entitled  to  recover.  By  the  refusal  to  charge 
this  request  the  defendant  was  depi-ived  of  a  presumption  which  tlie 
jury  were  bound  to  consider.  This  was  an  error  prejudicial  to  the 
defendant,  and  there  must,  consequently,  be  a  new  trial. 

The  judgment  and  order  appealed  from  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  tlie  appellant  to  abide  event. 

Patterson,  O'Brien,  Ingraham  and  McLaughlin,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


The  American  Boiler  Company,  Respondent,  v.  Charles  F.  Fon- 

THAM,  Appellant. 

An  order  wJiich  was  not  an  accepted  Mil  of  exchange — dtfenees  between  maker  and 
acceptor  available  to  the  acceptor  against  the  payee — proof  that  ths  acceptor  had 
set  tip,  in  another  action  by  the  maket\  tlie  ajcceptance  of  the  order,  does  not  estab- 
lish an  estoppel. 

An  instrument  in  the  following  form: 

'*  New  York,  July  20,  1895. 
*'  Charles  F.  Fontham, 

"  105  West  95tli  St.,  City: 

"Dear  Sir.— Please  pay  to  the  American  Boiler  Company,  No.  94  Center  street, 

city,  the  sum  of  One  hundred  eighty -seven  and  15/100  ($187.15)  dollars,  and 

charge  the  same  to  my  account  on  heating  contract  at  64  West  99th  street,  and 

oblige,  ' '  Yours  respectfully, 

"H.  J.  APGAR. 

**  Accepted,  and  I  agree  to  pay  the  sum  specified  herein  within  sixty  da3's  from 

date.  ' '  CHARLES  F.  FONTHAM, 

*' 105  West  96th." 
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is  a  mere  order  on  a  fund  and  is  not  an  accepted  bill  of  exchange,  and  in  an 
action  brought  thereon  by  the  payee  against  the  acceptor,  the  latter  has  the 
right  to  show  that  there  was  nothing  due  under  the  heating  contract  to  the 
drawer  of  the  order. 
The  fact  that,  in  an  action  upon  the  heating  contract,  brought  by  the  drawer  of 
the  order  against  Foulham,  for  moneys  alleged  to  be  due  thereunder,  Fontham 
set  up  the  acceptance  of  this  order  as  a  payment  is  not  sufficient  to  establish  a 
right  on  the  part  of  the  American  Boiler  Company  to  recover  upon  such 
instrument,  unless  it  is  made  to  appear  that  in  that  action  this  sum  had  actu- 
ally been  charged  as  a  payment  on  account  of  a  sum  which  had  been  found 
due  to  the  drawer  of  the  order  under  the  heating  contract. 

Appeal  by  the  defendant,  Charles  F.  Fontham,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  16th  day  of  March, 
1898,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court, 
and  also  from  an  order  bearing  date  the  16tli  day  of  March,  1898, 
and  entered  in  said  clerk's  office,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

The  action  was  brought  to  recover  upon  the  following  instrument : 

"New  York,  July  20,  1895. 
"  Charles  F.  Fontham, 

''  105  West  95th  St.,  City : 

"  Dear  Sir. —  Please  pay  to  the  American  Boiler  Company,  No. 

94  Center  Street,  city,  the  sum  of  One  hundred  eighty-seven  and 

15/100  ($187.15)  dollars,  and  charge  the  same  to  my  account  on 

heating  contract  at  64  West  99th  street,  and  oblige, 

"Yours  respectfully, 

"H.  J.  APGAR. 

"  Accepted,  and  I  agree  to  pay  the  sum  specified  herein  within 

sixty  days  from  date.  CHARLES  F.  FONTHAM, 

"  105  West  95tli." 

Thomas  Stevenson^  for  the  appellant. 

Franklin  Pierce^  for  the  respondent. 

Van  Brunt,  P.  J. : 

We  think  that  the  learned  court  below  erred  in  treating  the  paper 
referred  to  in  the  complaint  as  an  accepted  bill  of  exchange.  It  had 
none  of  the  elements  of  a  bill  of  exchange,  and  showed  upon  its 
face  that  it  was  a  mere  order  to  pay  money  out  of  the  sums  which 
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might  become  due  to  the  drawer  of  the  order  on  a -heating  contract 
wliich  he  had  with  the  acceptor  of  the  order.  This  evidently  was 
the  theory  upon  wliich  the  action  was  brought,  the  plaintiff  having 
alleged  that  moneys  had  become  due  under  the  contract,  and  that 
the  order  was  drawn  against  the  same  and  accepted  by  the  defend- 
ant, there  being  no  other  consideration  for  the  defendant's  promise. 
This  being  the  case,  the  defendant  clearly  had  the  right  to  show  that 
there  was  nothing  due  under  the  contract  to  the  person  who  had 
drawn  the  order.  All  the  defenses  which  existed  between  the 
drawer  of  the  order  and  the  defendant  were  available  upon  an  action 
to  enforce  what  is  simply  an  assignment  of  a  portion  of  the  moneys 
which  might  become  due  under  the  contract. 

The  allegation  in  the  complaint,  that  in  an  action  brought  by  the 
drawer  of  the  order  against  the  defendant  upon  the  contract  for 
moneys  alleged  to  be  due  thereunder,  the  defendant  set  up  the 
acceptance  of  this  order  as  a  payment,  was  incomplete  unless  it  was 
made  to  appear  that  in  that  action  this  sum  had  actually  been 
charged  as  a  payment  on  account  of  a  sum  which  had  been  found 
due  to  the  drawer  of  the  order  under  the  contract. 

The  cases  of  Gibson  v.  Lenane  (94  N.  Y.  183)  and  McCorlde  v. 
Hm^rman  (117  id.  297)  in  no  way  conflict  with  this  view.  All  that 
they  hold  is  that  an  order  of  this  kind  must,  as  between  the  parties 
to  the  contract,  be  treated  as  a  payment  on  account  of  what  is  found 
to  be  due  under  the  contract.  Of  course  if  there  is  nothing  due 
upon  the  contract,  then  there  is  no  fund  against  which  the  order 
can  be  charged.  The  defendant  in  this  case  had  a  right  to  prove 
that  the  drawer  of  the  order  had  failed  to  perform  his  agreement 
and  that  nothing  had  become  due  to  him  under  the  contract. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  event. 

Patterson,  O'Brien,  Ingraham  and  McLaughlin,  J  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 
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Alexander  Keegan,  Respondent,  v.  The  Third  Avenue  Railroad        aJS^^I 
Company  and  John  Hunt,  Appellants.  ,34  207 

'        ^^       .  f68    570 


84  297 
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Negligence  —  passenger  injured  in  a  collision  in  which  a  street  railroad  car  is  run 

into  hy  a  wagon  —  liaMlity  of  the  railroad  company  —  when  it  is  the  duty  of  a  

railroad  company  to  use  the  higJiest  degree  of  care  —  olfjection  to  testimony  compe^  ^  gg         520 

tent  as  to  one  of  several  defendants.  =^^          =^^' 

A  street  railroad  company  is  not  necessarily  freed  from  liability  to  a  passenger 
injured  in  a  collision  between  one  of  its  cars  and  a  wagon,  because  the  wagon 
struck  the  car  instead  of  the  car  striking  the  wagon. 

The  question  whether  a  street  railroad  company  is  called  upon  to  ezerciae 
''great  care  and  vigilance,  all  that  human  foresight  might  suggest,"  depends 
upon  the  conditions  existing  at  the  time. 

Where  an  action  is  brought  against  two  defendants  having  conflicting  interests, 
an  objection  to  a  question  tending  to  elicit  a  fact  material  as  against  one  of 
them  is  not  well  taken.  If  the  answer  is  incompetent  and  prejudicial  to  the 
other  defendant,  a  motion  to  strike  it  out  should  be  made  and  an  exception 
taken  to  the  denial  thereof. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  defendants,  The  Third  Avenue  Railroad  Com- 
pany and  another,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  14th  day  of  February,  1898,  upon  the  verdict  of 
a  jury  for  $3,000,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  7th  day  of  March,  1898,  denying  the  defendants', 
motion  for  a  new  trial  made  upon  the  minutes. 

Eugene  Treadwell^  for  the  Third  Avenue  Railroad  Company, 
appellant. 

WiUmm  C,  Beecher^  for  the  respondent. 

Barrett,  J. : 

The  action  is  for  negligence.  The  plahitiff  was  injured  on  August 
30, 1894,  while  riding  on  one  of  the  defendant  company's  open  cars, 
south  bound.  He  was  sitting  on  the  easterly  side  of  the  car  near  the 
rear.  Some  little  distance  south  of  Fifty-eighth  street  this  car  met 
a  wagon  belonging  to  the  defendant  Hunt,  which  was  coming  north 
on  the  easterly  track.  Behind  the  wagon  was  a  north-bound  car, 
App.  Div.— Vol.  XXXIV.        38 
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In  attempting  to  get  out  of  its  way  the  wagon  crossed  to  the  west, 
and,  as  the  great  preponderence  of  evidence  shows,  collided  with 
the  rear  of  the  south-bound  car,  striking  and  injuring  the  plaintiff. 

We  think  the  issues  of  negligence  and  freedom  from  contributory 
negligence  were  for  the  jury.  The  undisputed  evidence  shows  that 
the  gripman  of  the  south-bound  car  ran  across  Fifty-eighth  street  at 
the  full  speed  of  the  cable,  and  the  driver  of  the  wagon  was  plainly 
negligent  in  attempting  to  cross  in  front  of  it.  There  is  also  abun- 
dant evidence  to  show  that  the  driver  first  started  to  cross  while  the 
car  was  still  about  seventy-five  feet  away.  If  the  gripman  had  been 
keeping  a  proper  lookout,  he  would  have  observed  this  attempt  and 
slackened  his  speed.  He  was  not  absolved  from  blame  because  the 
wagon  struck  the  car  instead  of  the  car  striking  the  wagon.  A 
heavy  wagon  like  the  one  in  question  could  not  stop  at  once,  and 
there  was  evident  danger  in  its  movement  toward  the  west  track, 
even  though  it  did  not  get  over  soon  enough  to  receive  the  dii*eet 
blow  of  the  car.  A  defendant  company  has  often  been  held  liable, 
although  its  own  car  was  the  one  struck  in  the  collision.  {Ilnrley 
V.  N.  T.  cfe  BrooTdyn  Brewing  Co.^  13  App.  Div.  167;  Loudoun 
V.  Eighth  Avenue  E,  R.  Co.^  16  id.  152.)  We  need  not  dwell  further 
upon  the  facts,  or  upon  the  questions  of  law  connected  therewith. 

Apart  from  their  consideration,  the  main  question  of  law  pre- 
sented upon  this  appeal  is  as  to  the  correctness  of  the  learned  trial 
judge's  charge  in  a  single  particular.  After  adverting  to  the  fact 
that  the  plaintiff  was  a  passenger  upon  the  defendant  company's  car 
at  the  time  of  the  accident,  he  stated  the  rule  of  law  by  wliich  the 
jury  should  be  governed  in  the  following  words : 

'*  Now  there  is  perhaps  some  difference  in  the  obligation  which 
rested  upon  the  servants  of  the  two  defendants  immediately  j)^*! or 
to  the  happening  of  this  accident.  The  plaintiff  was  a  passenger 
upon  the  car  of  the  defendant,  the  railroad  company.  In  such  cases 
the  law  says  that  wliile  the  company  is  not  to  be  considered  as  an 
insurer  of  its  passengers'  safety  against  all  possible  injuries,  yet  that 
it  is  bound  to  use  a  high  degree  of  skill  and  vigilance  to  guard 
against  accidents  from  which  its  passengers  may  suffer  injuries,  and 
that  it  has  not  fulfilled  this  duty  unless  it  has  used  the  utmost  care 
and  diligence  which  human  skill  and  foresight  will  suggest." 

This  was  subsequently  accentuated  when  the  learned  judge  specifi- 
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cally  charged  the  two  following  propositions  as  requested  by  the 
plaintiff : 

"  That  the  responsibility  of  a  common  carrier  of  passengers  is 
such  as  to  require  a  high  degree  of  care  for  tlieir  safety,  and  the  dis- 
charge of  this  duty  requires  of  such  a  carrier  the  exercise  of  all  the 
care  and  vigilance  that  human  foresight  may  suggest  to  secure  the 
safety  of  its  passengers.     *    *     * 

"  If  it  was  possible  by  the  exercise  of  great  care  and  vigilance,  all 
that  human  foresight  might  suggest,  for  the  gripman  to  have  avoided 
the  collision  and  consequent  injury  to  plaintiff,  and  he  failed  to  use 
such  care  and  vigilance,  then  he  was  negligent,  and  the  railroad  was 
responsible  for  the  consequence  to  plaintiff." 

To  the  charge  as  thus  made  the  defendants  duly  excepted. 

We  think  this  charge  was  correct,  and  that  the  defendants'  excep- 
tions thereto  were  not  well  taken.  Indeed  we  would  have  had  no 
doubt  upon  the  subject  but  for  the  view  which  the  learned  counsel 
for  the  appellants  takes  of  the  decision  of  the  Court  of  Appeals  in 
the  late  case  of  Stierle  v.  Union-  Railway  Company  (156  N.  Y.  70). 
The  trial  judge's  charge  was  in  accordance  with  what  we  understand 
to  be  the  settled  rule  of  law  in  this  State  applicable  to  the  facts  here 
presented  to  the  jury.  (Boioen  v.  N.  Y,  C.  li.  B.  Co,,  18  N.  Y. 
408;  Brown  Y.N.  Y,  C.  B,  B.  Co,,  34  id.  4^0^-,  Maverick  y.  Eighth 
Ave.  B.  B.  Co.,  36  id.  375 ;  Barrett  v.  Third  Ave,  B.  B.  Co,,  45 
id.  628 ;  Taier  v.  B,,  L,  &  W,  B,  B.  Co.,  71  id.  489 ;  Coddington 
V.  BrooMyn  CroHstown  B,  B.  Co,,  102  id.  66.)  It  is  claimed  that 
the  rule  in  question  is  not  applicable  to  street  cars  drawn  by  horses 
or  propelled  by  a  cable ;  and  Unger  v.  Forty-second  Street  B.  B, 
Co,  (51  N.  Y.  497)  is  cited  in  support  of  this  contention.  It  will 
appear,  however,  from  an  examination  of  that  case  that  tiie  plaintiff 
there  was  not  a  passenger  upon  the  defendant's  road.  She  was 
simply  a  pedestrian  who  was  injured  by  the  defendant's  horses, 
which  had  broken  loose  from  the  car,  and  were  running  away. 
Judge  Earl's  observations  upon  the  degree  of  care  which  the  defend- 
ants were  there  called  upon  to  exercise  had  relation  to  these  facts  and 
to  these  only.  That  he  did  not  intend  to  modify  the  general  rule 
with  regard  to  the  degree  of  care  required  in  the  protection  of  pas- 
sengers is  apparent  from  what  follows  his  discussion  of  the  rule 
applicable  to  the  pedestrian  plaintiff.     "But  whatever  degree  of 
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care,"  he  says  (p.  502),  "  may  be  required  of  street  railway  com- 
panies, as  to  the  pa88e?t^e7*s  which  they  carry y  their  cars  are  no  more 
dangerous  to  pedestrians  m  the  street  than  carriages,  omnibuses  or 
any  other  vehicles  drawn  by  horses."  We  may  assume,  therefore, 
that  no  special  exemption  from  the  wholesome  general  rule  which 
has  for  many  years  continuously  prevailed  in  this  State  was  intended 
to  be  granted  to  any  particular  class  of  carriers  of  passengers. 

We  have  also  carefully  examined  the  Stierle  Case  {supra\  and 
we  find  nothing  in  Judge  Gray's  opinion  to  justify  the  claim  of  the 
present  appellant.  What  we  understand  to  have  been  decided  in 
that  case  is  simply  that  the  general  rule  to  which  we  have  adverted 
was  not  applicable  to  its  particular  facts.  The  accident  there  occur- 
red while  the  driver  of  the  defendant's  car -was  changing  his  car 
from  one  track  to  another  over  a  switch,  in  order  to  cross  a  bridge. 
This  presented  no  situation  of  danger,  and  called  for  no  special  exer- 
cise of  extreme  vigilance.  No  accident  could  have  been  appre- 
hended from  such  an  act.  It  was  almost  routine  work.  It  called, 
of  course,  for  reasonable  care.  Every  act  of  the  driver  of  a  car, 
however  simple  and  ordinary,  calls  for  that.  Where,  however,  there 
is  nothing  whatever  in  the  surroundings  to  evoke  the  slightest  sense 
of  danger,  the  degree  of  care  required  is  shnply  that  which  is 
commensurate  to  the  existing  conditions.  A  rule  which  called  upon 
every  driver  or  motorman,  at  all  times  and  under  all  circumstances, 
to  keep  himself  keyed  up  to  the  highest  pitch  of  vigilance  would  be 
senseless.  He  should  never,  it  is  true,  be  heedless  or  forgetful  of 
his  duty.  He  should,  in  fact,  at  all  times  be  watchful  and  prepared 
for  emergencies.  When,  however,  the  law  imposes  upon  him  a  still 
higher  degree  of  care,  namely,  the  exercise  of  all  the  vigilance  that 
human  foresight  can  suggest,  it  naturally  refers  to  conditions  calling 
for  that  extreme  degree  of  vigilance.  It  is  not  so  unreasonable, j5>ar 
example^  as  to  demand  constantly  strained  eyes  from  the  lookout 
over  a  perfectly  clear  horizon. 

In  the  original  opinion  in  the  Stierle  case  the  court,  in  its  general 
language,  apparently  limited  the  obligation  of  carriers  of  passengers 
to  exercise  the  highest  degree  of  care  which  human  prudence  and 
foresight  can  suggest  to  unsafe  appliances.  That,  however,  it  was 
not  intended  to  thus  limit  the  rule  was  clearly  and  emphatically 
stated  in  the  opinion  on  the  motion  for  a  reargument.     (156  N.  Y. 
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684.)  Indeed,  it  was  there  said  that  the  strict  rule  "  would  be 
proper  in  a  case  where  the  accident  resulted  from  a  situation  from 
which  grave  injury  might  be  expected  and  which,  therefore,  imposed 
upon  the  carrier's  servants  the  duty  to  exercise  the  utmost  skill  and 
foresight  to  avoid  it."  Judge  Gray  referred,  with  approval,  to  the 
Maverick  and  the  Coddington  Cases  {supra),  and  said  that  the  appli- 
cation of  the  strict  rule  of  duty  in  the  former  case  was  warranted 
by  the  situation.  The  situation  in  the  present  case  was  just  as 
obviously  a  dangerous  one  as  was  that  in  the  Ma/verick  case. 

It  should  be  observed,  too,  that  in  his  general  charge  the  learned 
trial  judge  explicitly  confined  the  propositions  above  quoted  to  the 
particular  situation  "  immediately  prior  to  the  happening  of  this 
accident."  He  also  observed,  when  speaking  of  the  gripman's  duty, 
that  it  commenced  at  the  time  Hunt's  driver  began  to  swing  his  cart 
across  the  westerly  track.  It  seems  quite  clear,  therefore,  that, 
taking  the  charge  in  its  entirety,  the  strict  rule  was  laid  down  solely 
with  regard  to  the  conditions  existing  at  the  moment  when  the 
danger  became  obvious,  and  that  the  jury  could  not  possibly  have 
been  misled  into  applying  it  to  other  and  less  grave  conditions.  The 
charge,  as  a  whole,  was  thus  within  the  principle  stated  in  the  Stierle 
case  as  explained  in  the  opinion  upon  the  motion  for  a  reargument. 

There  is  only  one  other  exception  which  calls  for  special  con- 
sideration. The  plaintiff,  upon  his  redirect  examination,  testified  to 
admissions  made  to  him  by  the  defendant  Hunt  with  respect  to  the 
latter's  ownership  of  the  wagon  and  as  to  the  driver's  agency. 
Thereupon  Hunt's  counsel  cross-examined  the  plaintiff  with  regard 
to  the  conversation  in  which  Hunt  was  said  to  have  made  the  admis- 
sions. The  plaintiff  replied  to  Hunt's  counsel  that  he  did  not 
exactly  remember  what  Hunt  had  said.  The  cross-examination  then 
proceeded  as  follows :  "  Q.  How  did  you  come  to  state  to  your  own 
counsel  what  he  said  and  you  can't  recall  it  when  1  ask  you  the 
question  ?  A.  I  remember  what  he  said  to  another  person ;  I  don't 
know  what  other  person  was  there.  Q.  What  did  he  say  to  this 
other  person  ?  A,  He  was  describing  the  accident.  Mr.  Lauter- 
bach :  That  is  objected  to  as  irrelevant,  incompetent  and  immaterial 
and  not  evidence  against  the  defendant,  the  Third  Avenue  Railroad 
Company.  The  Court :  I  am  obliged  to  take  it  as  against  the  other 
defendant.     [Exception  taken  by  counsel  for  the  Third  Avenue 
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Railroad  Company.]  Q.  What  did  he  say  to  this  other  person  ? 
A.  To  the  best  of  my  knowledge  he  said  that  his  cart  was  going 
uptown  and  the  car  struck  him  and  knocked  the  horse  down  and  the 
shaft  broke  in  two  and  hit  me  in  the  head.     That  is,  Hunt  said  that." 

The  question  here  put  to  the  plaintiff  by  Himt's  counsel  was 
proper,  and  the  objection  of  the  defendant  company  was  not  well 
taken.  The  plain  object  of  the  question  was  to  weaken  or  neutral- 
ize Hunt's  admissions  as  testified  to  by  the  plaintiff  on  his  redirect 
examination.  It  was  perfectly  competent  as  against  Hunt.  As  put, 
it  apparently  had  no  bearing  whatever  upon  the  defendant  company. 
The  answer  as  given,  however,  was  plainly  prejudicial  to  the  latter. 
That,  then,  was  the  time  when  the  defendant  company  should  have 
objected.  If  it  had  asked  to  strike  out  the  answer,  we  cannot  doubt 
that  its  application  would  have  been  granted.  Instead  of  that  it 
relied  upon  its  untenable  exception  to  a  question  which  was  proper 
as  against  Hunt,  and  which  called  for  no  such  answer  against  it  as 
was  given. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

RuMSEY,  Ingraham  and  McLaughlin,  JJ.,  concurred;  Van 
Brunt,  P.  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  Severin  Wars- 
OHAUER,  Appellant,  v.  William  Dalton,  as  Commissioner  of 
Water  Supply  of  the  City  of  New  York,  Respondent. 

City  of  Nexo  York  —  an  inspector  of  water  supply  to  shipping  is  not  a  "regular 
clerk  *'  —  application,  by  such  inspector,  for  reinstatement  —  conclusion  in  his  appli- 
cation tlutt  h^  is  only  subject  to  removal  for  cause. 

An  inspector  of  water  supply  to  shipping  in  the  department  of  public  works  of 
the  city  of  New  York  appointed  in  September,  1895,  is  not  a  "  regular  clerk," 
and  may  be  removed  without  a  trial,  hearing  or  an  opportunity  for  an 
explanation. 

Where,  in  an  application  by  such  inspector  to  be  reinstated,  his  duties  are  not 
disclosed,  a  conclusion,  following  the  statement  of  the  relator's  office,  that  "said 
office  or  position  was  and  is  that  of  a  regular  clerk,  and  was  and  is  in  the  class!- 
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fled  civil  service,  *  *  *  and  the  which  said  olflce  or  position  petitioner  was 
and  is  entitled  to  continue  to  hold,  subject  only  to  removal  for  cause,  or  to 
abolish  unnecessary  positions,"  cannot  be  sustained. 

Appeal  by  the  relator,  Severin  Warschauer,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  7th  day 
of  October,  1898,  denying  his  motion  for  a  peremptory  writ  of  man- 
damus directing  William  Dalton,  as  commissioner  of  water  supply 
of  the  city  of  New  York,  to  reinstate  the  relator  in  his  position  as 
inspector  of  water  supply  to  shipping  in  the  department  of  water 
supply ;  or,  in  the  alternative,  for  a  writ  of  certiorari  to  review  the 
determination  of  the  said  William  Dalton,  as  commissioner  of  water 
supply  of  the  city  of  New  York,  in  regard  to  the  removal  of  the 
relator  from  his  position  in  said  department. 

W,  jR,  Spooner,  for  the  appellant. 
Terence  Farley^  for  the  respondent. 

Barrett,  J. : 

The  relator  was  appointed  an  inspector  of  water  supply  to  ship- 
ping in  the  department  of  public  works  in  September,  1895.  He 
was  assigned  to  the  same  position  in  the  department  of  water  sup- 
ply under  the  new  charter,  and  was  removed  by  the  respondent  in 
June,  1898,  without  trial,  hearing  or  an  opportunity  for  explanation. 
He  contends  that  he  was  subject  only  to  removal  for  cause. 

It  was  held  in  People  ex  reL  Bowers  v.  Dalton^  affirmed  by  this 
court  (31  App.  Div.  630),  upon  the  opinion  of  Mr.  Justice  Freed- 
MAN  at  Special  Term  (23  Misc.  Rep.  294),  that  a  "foreman  of 
repairs,"  transferred  as  was  this  relator,  could  be  removed  by  the 
respondent  at  pleasure.  In  his  opinion  in  that  case,  Mr.  Jus- 
tice Freed\ian  reviews  the  Constitution,  the  civil  service  rules 
and  the  provisions  of  the  new  charter,  and  holds  that  no  right  to 
trial  or  hearing  is  given.  We  think  the  present  case  is  governed  by 
this  decision.  The  only  difference  between  the  cases  is  that  here 
the  relator  claims  for  the  position  of  "  Inspector  of  Water  Supply 
to  Shipping  in  the  Department  of  Water  Supply"  the  attributes 
of  a  clerkship.  He  does  not,  however,  state  the  facts  upon  which 
his  conclusion  rests  —  for,  plainly,  his  assertion  on  that  head  is  of  a 
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conclusion  and  not  of  a  fact.  This  is  apparent  from  the  language 
of  his  petition.  After  there  alleging  the  real  facts  as  to  his  original 
appointment  under  the  charter  of  the  former  city  of  New  York, 
and  his  subsequent  assignment  to  a  similar  position  under  the  new 
charter  of  the  present  city,  he  concludes  as  follows :  "  Whereby  and 
by  reason  whereof  petitioner,  on  the  1st  day  of  January,  1898, 
became  and  thereafter  continued  to  be,  and  notwithstanding  the 
determination  hereinafter  complained  of,  still  lawfully  is.  Inspector 
of  Water  Supply  to  Shipping  in  the  Department  of  Water  Supply, 
the  which  said  office  or  position  was  and  is  that  of  a  regular  clerk, 
and  was  and  is  in  the  classified  civil  service  *  *  *  and  the  which 
said  oflSce  or  position  petitioner  was  and  is  entitled  to  continue  to 
hold,  subject  only  to  removal  for  cause,  or  to  abolish  unnecessary 
positions."  The  characterization  here  of  the  inspectorship  is  but  a 
part  of  the  petitioner's  general  conclusion  from  the  preceding  facts. 
It  is  in  no  just  sense  a  statement  of  an  independent  fact.  Whether 
the  relator  is  or  is  not  a  regular  clerk  depends  upon  the  nature  of 
his  duties.  These  duties  are  not  here  disclosed,  and  in  the  absence 
of  a  distinct  statement  on  that  head  the  relator's  conclusion  that  the 
duties  of  an  inspector  of  water  supply  to  shipping  are  those  of  a 
regular  clerk  cannot  well  be  sustained. 

It  was  held  in.  People  ex  reL  Sims  v.  Mre  Commissioners  (73 
N.  Y.  437)  that  the  terra  "  regular  clerk,"  in  the  section  of  the 
former  charter,  upon  which  that  under  consideration  is  founded, 
was  used  in  the  popular  sense;  that  is,  as  applicable  to  persons 
employed  in  one  of  the  departments  to  keep  the  records  or  accounts, 
and  that  it  does  not  apply  to  subordinate  ministerial  officers,  although 
in  the  performance  of  their  duties,  or  as  an  incident  thereto,  they 
may  render  some  service  which  might  have  been  performed  by  a 
clerk.  This  rule  was  subsequently  followed,  and  held  to  be  appli- 
cable to  a  suj^erintendent  of  telegraph  appointed  by  the  fire  commis- 
sioners (P^<?j?Z<?  exrel,  Einerick  v.  Board  of  Fire  Commissioners,  86 
N.  Y.  149) ;  to  a  roundsman  in  the  department  of  docks  (JPeopU  ex 
reL  2fcCullough  v.  Cram,  72  N.  Y.  St.  Repr.  266),  and  to  a  sani- 
tary inspector  of  the  board  of  health  {People  ex  rel.  Archbold  v. 
Health  Department,  24  Wkly.  Dig.  197).  There  can  be  no  doubt 
that  it  equally  applies  to  an  inspector  of  water  supply  to  shipping. 

It  is  also  claimed  that  the  respondent  did  not  enter  the  true 
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grounds  for  the  relator's  discharge  upon  the  records  of  his  depart- 
meiitj  nor  tile  therein  a  statement  showing  the  reasons  therefor,  nor 
transmit  notice  thereof  to  the  Oity  Record  for  publication  therein. 
It  was  held  in  People  ex  rel.  Woltman  v.  Myers  (10  N.  Y.  Supp. 
815)  that  the  failure  of  a  head  of  department  to  accurately  comply 
with  the  statute  in  one  of  the  latter  particulars  did  not  vitiate  a 
removal  which  was  made  for  cause  after  an  opportunity  for  expla- 
nation. It  certainly  does  not  vitiate  a  removal  "  at  pleasure." 
The  order  appealed  from  should  be  afBmied,  with  costs. 

Van  Brunt,  P.  J.,  Rumsey,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Order  affirmed,  with  costs. 


WiNTHROP  A.  Chanler,  Respondent,  v.  The  New  York  Elevated 
Railroad  Company  and  The  Manhattan  Railway  Company, 
Appellants. 

WiU — an  dbiolute  power  of  sale  is  not  limitsd  by  tlie  suggestion  of  a  time  for  its 
exercise  —  effect  of  the  time  of  its  exercise  not  being  limited  by  lives  —  its  exercise 
postponed  for  the  convenience  of  the  estate — legacies  vested,  although  not  bequeathed 
by  direct  gift — equitable  relief  to  an  abutting  owner  who  has  conveyed  and  after- 
wards regains  the  title. 

Where  an  absolute  power  of  sale  is  conferred  upon  an  executor,  the  addition  of 
words  suggesting  a  time  for  its  exercise  or  indicating  the  testator's  desire  in 
that  regard  do  not  restrain  or  limit  the  action  of  the  executor. 

The  fact  than  an  executor  may  require,  id  order  to  make  a  sale  under  such  a 
power,  a  period  of  time  not  measured  by  lives  in  being,  does  not  suspend  the 
power  of  alienation;  and,  in  such  a  case,  a  trust  to  receive  the  rents  and  profits 
pending  the  sale  for  the  benefit  of  beneficiaries  is  not  illegal. 

Where  the  postponement  of  the  distribution  of  an  estate  is  for  the  convenience 
of  the  estate  to  enable  the  executoi's  advantageously  to  convert  the  property, 
and  the  rents,  income  and  profits  accruing  between  the  time  of  the  testator's 
death  and  the  time  of  distribution  are  given  to  the  several  legatees,  to  be  paid 
semi  annually,  in  proportion  to  their  interests  in  the  corpus  of  the  fund,  the 
presumption  against  the  vesting  of  the  legacies  arising  from  the  fact  that  there 
is  no  direct  gift,  but  only  a  direction  to  pay  over  at  a  future  time,  is  rebutted. 

Under  the  provisions  of  a  will  by  which  separate  funds  are  created  out  of  the 
proceeds  of  sale  of  the  real  estate  left  by  the  testator  and  are  directed  to  be  set 
apart  and  held  for  the  benefit  of  certain  persons  who  are  respectively  to  receive 
the  income  from  the  respective  funds  until  the  time  of  actual  distribution,  the 
title  to  the  fund  set  apart  for  any  beneficiary  vests  at  once. 
Arp.  Div.— Vol.  XXXIV.         39 
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An  owner  of  property,  abutting  upon  a  street  upon  which  an  elevated  railroad 
has  been  constructed,  who  conveys  it,  loses  his  right  to  equitable  relief,  and  the 
railroad  company,  defendant  in  an  action  brought  by  such  owner  for  an  injunc- 
tion and  damages  because  of  the  construction  of  the  railroad,  is  entitled  to  a 
jury  trial  of  the  question  of  past  damages,  but  when  the  owner  regains  his 
title  to  the  property  he  regains  also  his  right  to  have  all  the  questions  presented 
by  such  action  settled  by  a  court  of  equity. 

A  cause  of  action  which  equity  will  enforce  as  an  incident  to  equitable  relief 
need  not  necessarily  be  one  which  has  been  such  an  incident  throughout. 

The  proof,  as  to  the  actual  rents  received  from  such  property,  which  is  sufficient 
to  justify  a  recovery,  considered;  and  here  held  to  be  insufficient. 

Appeal  by  the  defendants,  The  New  York  Elevated  Railroad 
Company  and  another,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  11th  day  of  February,  1898,  upon  the  decision 
of  the  court  rendered  after  a  trial  at  the  New  York  Special  Term. 

William  H,  Godden^  for  the  appellants. 

Cha/rles  IL  Strong^  for  the  respondent. 

Barrett,  J. : 

This  is  the  usual  action  for  an  injunction  and  damages,  the  prop- 
erties affected  being  Nos.  358, 419  and  428  Third  avenue.  The  first 
point  raised  by  the  defendants  is,  that  the  plaintiff  did  not  prove  a 
good  title  to  No.  358.  Maria  Adams  died  seized  of  this  property  in 
1881,  and  her  executor  conveyed  it  to  the  plaintiff  in  1885.  By  the 
5th  clause  of  her  will  the  testatrix  devised  and  bequeathed  her 
residuary  estate,  which  included  this  property,  to  her  executor  in 
trust  to  collect  the  rents  and  profits  until  a  sale,  and  distribute  them 
among  five  individuals  named.  The  will  then  reads,  "  And  upon 
the  further  trust  to  sell  and  dispose  of  said  real  estate  as  soon  as  he 
can  sell  and  dispose  of  the  same  to  advantage  and  best  interest  of 
my  estate,  but  it  is  my  desire  that  the  real  estate  remain  unsold 
until  the  expiration  of  five  years  after  my  decease  unless  in  the 
opinion  of  my  executor  hereinafter  named  my  estate  will  be  bene- 
fited by  an  earlier  sale,  and  in  trust  further  upon  the  sale  of  said 
real  estate  to  pay  one-fifth  part  of  the  net  proceeds  to  Mary  E. 
Adams,  in  case  I  shall  continue  to  live  with  her  and  be  taken  care 
of  by  her  until  my  decease,  one-fifth  part  to  Aaron  Adams,  in 
trust  further  to  invest  the  other  three-fifths  of  the  net  proceeds  in 
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lawful  securities,  one  of  said  tliree-iifths  for  the  benefit  of  ray  said 
son,  another  of  said  tliree-fifths  for  the  benefit  of  my  said  daughter, 
and  the  other  of  said  three-fifths  for  the  benefit  of  my  said  grand- 
daughter. The  principal  so  invested  for  my  son  and  daughter  is  to 
be  paid  to  them  in  ten  equal  annual  installments,  together  with  the 
net  income  thereon  or  the  unpaid  installments  thereof  as  often  as 
annually.  The  principal  of  the  share  of  my  granddaughter  is  to 
be  paid  to  her  wdien  she  is  twenty-one.  The  income  thereof  at  that 
time  is  to  be  paid  to  her  or  her  mother  for  her  as  often  as  annually," 
etc.  The  recipients  of  the  proceeds  were  the  same  persons  to  whom 
the  income  was  to  be  paid  pending  sales.  It  is  said  that  these  pro- 
visions illegally  suspend  the  power  of  alienation. 

It  is  well  settled  that  where  an  absolute  power  of  sale  is  conferred 
upon  an  executor,  the  addition  of  words  suggesting  a  time  for  its 
exercise,  or  indicating  the  testator's  desire  in  that  regard,  do  not 
restrain  or  limit  the  action  of  the  executor.  (JDeegcm  v.  Wade^  144 
N.  Y.  573  ;  Robert  v.  Corning^  89  id.  225 ;  Henderson  v.  Ilend^r- 
souy  113  id.  1.)  This  rule  has  been  applied  to  words  much  more 
peremptory  than  those  in  the  case  at  bar.  {Deegan  v.  Wade^ 
supra,)  The  fact  that  an  executor  may  require,  in  order  to  make  a 
sale,  a  period  of  time  not  measured  by  lives  in  being,  does  not  sus- 
pend the  power  of  alienation ;  and  in  such  a  case  a  trust  to  receive 
the  rents  and  profits  pending  sale  for  the  benefit  of  beneficiaries  is 
not  illegal.     {liohirt  v.  Corning^  supra,) 

But  it  is  said  that  the  disposition  of  part,  at  least,  of  the  proceeds 
of  sale  was  illegal,  and  invalidated  the  power  conferred  upon  the 
executor.  Without  considering  the  latter  question,  we  think  it 
clear  that  the  disposition  of  the  proceeds  was  valid.  The  facts  as 
to  the  first  two-fifths  are  precisely  like  those  in  Robert  v.  Corning^ 
where  it  was  said :  "  The  postponement  of  the  distribution,  which 
was  contemplated,  was  for  the  convenience  of  the  estate  to  enable 
the  executors  advantageously  to  convert  the  property,  and  the  rents, 
income  and  profits  which  might  accrue  between  the  time  of  the  tes- 
tator's death  and  the  time  of  distribution  were  given  to  the  several 
legatees  to  be  paid  semi-annually,  in  proportion  to  their  interests  in 
the  corpus  of  the  fund.  These  circumstances  are  regarded  as  rebut- 
ting the  presumption  against  the  vesting  of  legacies,  arising  from 
the  fact  that  there  is  no  direct  gift,  but  only  a  direction  to  pay  over 
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at  a  future  time.  The  postponement  of  the  payment,  where  it  is 
made  for  the  convenience  of  tlie  estate,  is  consistent  with  the  vest- 
ing of  the  legacies,  and  tlie  gift  of  the  intermediate  income  indicates 
an  intention  to  vest  the  corpus  from  which  the  income  is  to  be 
derived."    (89  N.  Y.  240,  241.) 

Aaron  and  Mary  Adams  tlius  obtained  vested  interests.  We 
think  the  same  is  true  of  the  testator's  son,  daughter  and  grand-, 
daughter.  In  this  case,  as  in  tlie  other,  the  intention  to  convey  a 
vested  interest  is  shown  by  the  gift  of  the  income.  The  actual  pay- 
ment is  postponed  for  a  longer  period,  and  this  postponement  is  not 
for  convenience  of  distribution.  But  three  separate  funds  are  cre- 
ated out  of  the  proceeds  of  sale,  which  are  to  be  set  apart  and  held 
for  the  benefit  of  these  three  persons,  and  of  which  they  are  to 
receive  the  income  until  the  actual  distribution.  Where  a  fund  is 
thus  created  and  devoted  to  the  use  of  the  beneficiary  his  title  vests 
at  once.  (  Warner  v.  Durante  76  N.  Y.  133.)  The  rules  cited 
show,  in  conjunction,  that  the  beneficiaries  obtained  a  vested  inter- 
est from  the  date  of  the  death  of  the  testatrix. 

It  is  next  said  that  the  defendants  were  entitled  to  a  jury  trial  of 
the  question  of  the  rental  damage  sustained  by  No.  419  Third  avenue 
prior  to  March  12,  1891.  It  appears  that  on  this  date,  which  was 
subsequent  to  the  bringing  of  the  suit,  the  plaintiff  conveyed  the 
premises  to  one  Simonson,  who  placed  a  mortgage  thereon  and  on 
the  same  day  reconveyed  them  to  the  plaintiff,  who  has  ever  since 
been  the  owner  thereof.  It  is  evident  that  the  transfer  was  merely 
nominal  and  without  consideration  and  that  the  reconveyance  was 
practically  simultaneous,  but  we  shall  treat  the  case  as  though  the 
sale  were  a  honajide  one  and  the  vendee  had  been  in  possession  for  an 
appreciable  period.  It  has  been  held  that  where  the  owner  of  prop- 
erty conveys  it,  he  loses  his  right  to  equitable  relie'f  and  the  defend- 
ant becomes  entitled  to  a  jury  trial  of  the  question  of  past  damage. 
{Saxton  V.  N,  Y,  Elevated  It,  R.  Co.,  12  App.  Div.  263 ;  Hut- 
ton  V.  Met.  Elevated  E,  Co.,  19  id.  243.)  But  it  has  never  been 
held  that  the  original  owner  does  not  regain  his  right  to  have  the 
whole  question  settled  by  a  court  of  equity  when  he  regains  his 
title  to  the  property.  It  is  said  that  the  right  to  equitable  relief 
once  lost  can  never  be  regained,  but  neither  reason  nor  authority  is 
given  in  support  of  sucli  a  view.     It  has  often  been  held  that  equity 
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adapts  its  relief  to  the  state  of  facts  appearing  upon  the  trial,  and  we 
see  no  reason  for  refusing  to  apply  that  rule  to  a  case  like  the  present. 

It  is  said  that  the  cause  of  action  which  equity  will  enforce  as  an 
incident  to  equitable  reHef  must  be  one  which  has  been  sucli  an 
incident  throughout.  But  tliis  is  not  so.  In  the  case  of  Hunter  v. 
M,  R,  Co,  (141  N.  Y.  281)  the  plaintiff  was  originally  a  tenant  in 
common  of  the  land,  but  before  bringing  suit  she  bought  tlie  interests 
of  her  co-tenants  and  obtained  an  assignment  of  their  claims  for  past 
damages.  She  was  permitted  to  recover  in  full  in  equity.  The  court 
said  :  "  When  the  plaintiff  brought  her  action  she  represented  in  her 
person  every  interest  in  the  property,  and  if  she  were  found  and 
should  be  adjudged  to  be  entitled  to  the  equitable  relief  she 
demanded,  in  the  exercise  of  the  jurisdiction  which  it  had  acquired 
over  the  action,  the  court  would  have  the  right  to  assess  the  dam- 
ages down  to  the  time  of  trial.  *  *  *  If  they,  as  matter  of 
fact  and  of  law,  then  belonged  to  the  plaintiff,  of  what  consequence 
is  it  that  they  were  not,  during  all  the  time  for  which  they  were 
awarded,  hers  to  recover  ? "  Plainly  the  causes  of  action  for  past 
damages  there  assigned  to  the  plaintiff  were  never  an  incident  to  her 
title,  for  at  the  time  they  accrued  she  did  not  own  the  whole  prop- 
erty and  they  did  not  vest  in  her  by  virtue  of  her  subsequent  pur- 
chase. If  equity  will  enforce  a  cause  of  action  for  rental  damage 
which  was  never  incident  to  the  right  of  ownership,  certainly  it  may 
enforce  one  which  was  originally  thus  incident,  but  which  ceased  to 
be  so  temporarily  by  reason  of  the  conveyance  of  the  property. 
We  think  the  true  rule  is  that,  where  the  plaintiff  is  the  full  owner, 
equity  will  enforce  any  cause  of  action  in  the  premises,  legal  or 
equitable,  which  was  vested  in  him  when  he  brought  his  suit. 

We  have  carefully  examined  the  evidence  on  which  the  awards 
are  based.  Most  of  them  are  amply  sustained.  We  do  not,  how- 
ever, find  sufficient  evidence  of  rental  damage  to  Ko.  419.  There 
is  no  evidence  in  the  case  from  which  it  can  be  determined  what 
rent  was  received  for  the  property  in  any  year  prior  to  1894.  The 
only  witness  on  the  subject  is  Mrs.  Carroll.  She  and  her  husband 
moved  into  the  premises  in  July,  1877,  when  the  building  was  just 
completed.  She  testifies  that  tenants  followed  rapidly,  and  gives 
the  amounts  received  for  certain  of  the  rooms.  She  makes  no 
attempt,  however,  to  tell  how  much  of  the  building  was  occupied. 
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She  testifies  that  the  rent  was  "  reduced  some "  when  she  left  in 
1885,  and  says:  "I  guess  it  was  about  $17  for  the  apartments 
adjoining  mine,  the  front ;  it  was  as  much  as  that  anyway.  It  was 
one  dollar  less  as  you  went  up  to  the  top."  She  adds  that  she  can- 
not tell  tlie  time  of  the  reduction.  It  is  quite  impossible  to  ascer- 
tain from  this  evidence  how  much  was  received  from  the  building  in 
1877  or  any  subsequent  year,  or  what  the  gross  reduction  was,  or 
when  tliat  reduction  was  made.  It  may  have  been  long  after  the 
building  of  the  road  ;  and,  in  fact,  the  testimony  seems  to  show  that 
it  was  at  least  two  years  thereafter.  From  the  time  Mrs.  Carroll 
left  there  is  no  evidence  at  all  as  to  the  rents  received  down  to 

1894.  We  are  informed  what  the  two  stores  brought  in  1894  and 

1895,  and  that  the  whole  premises  rented  for  $2,500  in  1897.  But 
there  is  nothing  with  which  to  compare  these  figures.  We  know  of 
no  case  where  an  award  has  been  allowed  to  stand  upon  such  proof. 
The  plaintiff  must  show  a  loss  of  rents  due  to  the  presence  of  the 
road  or  a  failure  to  realize  as  great  a  sum  as  he  would  have  but  for 
this  cause.  But  here  the  evidence  does  not  either  show  a  loss  or 
negative  a  proper  gain.  The  fundamental  basis  of  the  claim  is 
unproven.  The  defect  is  not  supplied  by  the  opinion  of  the  plain- 
tiff's expert  that  the  rental  value  of  the  stores  was  $900  a  year  in 
1877.  This  opinion  cannot  take  the  place  of  the  actual  fact  as  to 
what  the  rent  was.  This  fact  was  simple  and  capable  of  direct 
proof,  and  opinion  evidence  as  to  what  should  have  been  realized 
cannot  be  taken  as  a  substitute. 

The  evidence  of  diminution  of  the  fee  value  of  No.  419  is  not 
very  satisfactory,  but  on  the  whole  we  think  it  was  sufficient  to  sup- 
port the  award. 

The  judgment  should  be  modified  by  deducting  the  sum  of 
$3,379.42,  the  amount  awarded  as  rental  damage*  to  No.  419  Third 
avenue,  and  as  thus  modified  affirmed,  without  costs  of  this  appeal 
to  either  party. 

Van  Brunt,  P.  J.,  Rumsey,  Inoraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  modified  by  deducting  therefrom  $3,379.42,  amount 
awarded  as  rental  damage  to  No.  419  Third  avenue,  and  as  thus 
modified  affirmed,  without  costs. 
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Thomas  Kennedy,  Appellant,  v.  The  Mayor,  Aldermen  and  Com- 
monalty OF  THE  City  of  New  York,  Respondent. 

City  of  New  York — failure  to  fie  with  the  corporation  counsel  notice  of  an  intention 
to  bring  an  action  against  th£  dty  —  what  does  not  excuse  or  waixe  such  failure. 

The  failure  of  the  plaintiff,  in  an  action  against  the  city  of  New  York  to  recover 
for  personal  injuries  caused  by  the  defendant's  alleged  negligence,  to  allege  in 
his  complaint  the  filing  with  the  corporation  counsel  of  a  notice  of  intention 
to  bring  the  action,  as  required  by  chapter  572  of  the  Laws  of  1886,  is  not 
excused  by  proof  that,  after  the  expiration  of  the  statutory  period  and  when 
the  plaintiffs  right  to  bring  an  action  was  foreclosed,  a  stipulation  was  entered 
into  between  his  attorneys  and  the  corporation  counsel,  whereby  it  was  agreed 
that  the  service  of  his  summons  and  complaint  might  be  made  before  his 
examination  on  behalf  of  the  city  comptroller,  and  that  the  city  would  not 
object  to  the  bringing  of  the  suit  prior  to  such  examination.  Such  conduct 
was  not  a  waiver  by  the  city  of  its  right  to  notice. 

Qiicsre,  as  to  the  right  of  the  corporation  counsel  to  waive  the  filing  in  his  office 
of  the  statutory  notice. 

Appeal  by  the  plaintiff,  Thomas  Kennedy,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  2d  day  of  Novem- 
ber, 1896,  upon  the  dismissal  of  his  complaint  by  direction  of  the 
court  after  a  trial  at  the  New  York  Trial  Term»;  also  from  an  order 
made  at  the  New  York  Trial  Term  and  entered  in  said  clerk's  office 
on  the  28th  day  of  October,  1896,  denying  the  plaintiff's  motion  for 
a  rehearing  of  the  defendant's  motion  at  Trial  Term  which  resulted 
in  the  dismissal  of  the  plaintiff's  complaint,  and  for  leave  to  amend 
the  complaint. 

Robert  C.  Taylor^  for  the  appellant. 

Theodore  Connoly^  for  the  respondent. 

Barrett,  J. : 

The  action  was  for  personal  injuries  claimed  to  have  been  caused 
by  the  defendant's  negligence.  The  plaintiff  failed  to  allege  in  his 
complaint  the  filing  with  the  corporation  counsel  of  a  notice  of  inten- 
tion to  bring  the  action,  specifying  the  time  when  and  place  where 
the  injuries  were  received,  as  required  by  chapter  572  of  the  Laws  of 
1886.     Because  of  the  faihire  to  so  allege,  the  complaint  was  dis- 
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missed  at  the  trial  upon  motion  of  the  defendant's  coimsel.  The 
dismissal  was  right,  and  the  judgment  must  be  affirmed  upon  the 
authority  of  Bdbcock  v.  The  Mayor  (56  Hun,  196),  Missano  v. 
Mayor  (17  App.  Div.  536),  and  Sheehy  v.  City  of  New  York  (51  N. 
Y.  Supp.  519).  The  appellant  concedes  that  the  Missano  case  is 
adverse  to  his  main  contention,  but  he  insists  that  the  provisions  of 
the  statute  in  question  were  substantially  complied  with ;  that  the 
corporation  counsel  waived  all  irregularities  as  to  the  form  of  the 
notice ;  and  that  his  motion  for  a  rehearing  and  for  leave  to  amend 
should  have  been  granted.  We  think,  however,  that  the  denial  of 
this  motion  was  also  right.  The  non-compliance  with  the  statute 
was  substantial  and  radical.  There  was  no  attempt  either  in  form 
or  substance  to  satisfy  its  requirements.  No  notice  of  any  kind 
was  filed  wnth  the  corporation  counsel.  No  intention  to  commence 
an  action  against  the  city  was  even  expressed  in  the  notice  filed  with 
the  comptroller  —  though  we  do  not  mean  to  intimate  that  that  would 
have  sufficed.  In  the  correspondence  between  the  plaintiff's  attor- 
ney and  the  assistant  corporation  counsel  with  respect  to  the  plain- 
tiff's examination  as  required  by  the  comptroller,  there  are  expres- 
sions suggestive  of  an  impending  action  against  the  city,  and  from 
which  it  might  be  inferred  that  the  plaintiff  was  about  to  bring 
such  an  action.  Bi^  this  clearly  is  not  the  kind  of  notice  which  the 
statute  requires.  It  further  appears  that,  after  the  expiration  of 
the  statutory  period  and  when  the  plaintiff's  right  to  bring  an  action 
was  foreclosed,  a  stipulation  was  entered  into  between  his  attorneys 
and  the  corporation  counsel  whereby  it  was  agreed  that  the  service 
of  his  summons  and  complaint  might  be  made  before  his  examina- 
tion on  behalf  of  the  comptroller,  and  that  the  city  would  not  object 
to  the  bringing  of  the  suit  prior  to  such  examination.  This  stipu- 
lation neither  added  to  nor  took  from  the  rights  of  the  parties  as 
they  tlien  existed  under  the  law.  It  certainly  did  not  waive  the 
notice  required  by  the  statute.  It  was  said  in  the  Sheehy  case  that 
the  law  did  not  give  the  corporation  counsel  the  right  to  waive  the 
filing  in  his  office  of  the  statutory  notice.  But  even  if  it  did  give 
that  right,  it  was  not  here  exercised.  The  plaintiff,  undoubtedly, 
acted  throughout  as  though  he  intended  to  commence  suit.  The 
trouble  is  that  he  did  not  express  this  intention  as  required  by  the 
statute.     The  filing  of  this  statutory  notice  with  the  corporation 
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counsel  was  a  condition  precedent  to  the  bringing  of  the  action. 
The  plaintiff  failed  to  fulfill  that  condition,  and  consequently  the 
granting  of  his  motion  for  a  rehearing,  or  for  leave  to  amend,  could 
have  done  him  no  possible  good. 

The  judgment  and  order  appealed  from  should,  therefore,  be 
affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Rumsey,  Inqraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  William  H.  Cun- 
LiFFE,  Appellant,  v,  J.  Sergeant  Cram  and  Others,  Commis- 
sioners of  Docks  of  the  City  of  New  York,  Respondents. 

Diicharge  of  a  veteran,  an  inttpeetor  of  the  dock  department  of  the  city  of  New  York 

—  when  unauthoHzed. 

An  honorably  discharged  Union  soldier  who,  in  October,  1874,  entered  the 
employment  of  the  dock  department  of  the  city  of  New  York  as  an  expert 
painter,  and  in  October,  1875,  was  appointed  an  inspector  of  painting  and  gen- 
eral repairs,  and  continued  to  be  such  up  to  October,  1894,  when  he  was  dis- 
charged by  a  resolution  of  the  dock  commissioners,  who  knew  that  he  was  an 
honorably  discharged  Union  soldier,  he  being  at  the  time  actually  employed  in 
supervising  a  particular  piece  of  work,  then  uncompleted,  and  there  being  other 
work  to  be  performed  by  the  department  of  the  character  of  that  upon  which 
he  had  previously  been  engaged,  which,  since  his  discharge,  had  actually  been 
perff>rmed  by  employees  of  the  department  who  were  not  honorably  discharged 
Union  soldiers,  is  entitled  to  be  reinstated  under  the  provisions  of  chapter  716 
of  the  Laws  of  1894. 

The  effect  of  the  act  of  1894  was  not  merely  to  bring  veterans,  when  engaged  in 
State  work  done  in  cities,  within  the  purview  of  the  general  statute;  it  covers 
all  public  works  of  the  cities  of  the  State,  whether  municipal  or  governmental, 
and  was  intended  to  extend  the  protection  afforded  to  veteran  appointees  by 
chapter  577  of  the  Laws  of  1892,  relating  to  cities,  to  all  employees,  whether  in 
receipt  of  a  definite  salary,  or  compensated  for  their  labor  by  daily  wages. 

Chapter  716  of  the  Laws  of  1894  and  chapter  577  of  the  Laws  of  1892  are  in  pari 
materia  and  should  be  construed  together. 

The  act  of  1892  limited  the  power  of  removal  of  salaried  appointees  to  cause 
shown  after  a  hearing  had,  while  the  act  of  1894  limited  such  "cause"  to 
incompetency  and  conduct  inconsistent  with  the  position. 
App.  Div.— Vol.  XXXIV.        40 
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Appeal  by  the  relator,  William  H.  CunliflEe,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  oflSce 
of  the  clerk  of  the  county  of  New  York  on  the  25th  day  of  March, 
1898,  upon  the  dismissal  of  an  alternative  writ  of  mandamus  by 
direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term, 
and  also  from  an  order  entered  in  said  clerk's  oflSce  on  the  23d  day 
of  March,  1898,  upon  which  said  judgment  was  entered. 

Robert  B,  lloneyman^  for  the  appellant. 
Theodore  Connoly^  for  the  respondents. 

Barrett,  J. : 

The  writ  was  dismissed  at  the  trial  upon  the  relator's  opening,  the 
learned  trial  judge  holding  that  the  allegations  of  the  writ  were 
insufficient  to  constitute  any  cause  of  grievance  against  the  respond- 
ents. The  relator  alleges  that  he  is  an  honorably  discharged  Union 
soldier;  that  on  or  about  the  30th  day  of  October,  1874,  he  entered 
the  employ  of  the  dock  department  as  an  expert  painter ;  that  on 
October  18,  1875,  he  was  appointed  also  as  an  inspector  of  painting 
and  general  repairs,  and  that  he  continued  in  the  employ  of  tlie 
department  up  to  the  31st  day  of  October,  1894,  when  he  was  dis- 
charged by  a  resolution  in  the  following  words : 

"  Resolved,  That  William  H.  Cunliffe,  William  C.  Rogers  and 
George  N.  Baker,  painters,  be  and  hereby  are  honorably  discharged 
from  the  service  of  this  department,  to  ^ake  eflEect  November  1st, 
1894,  pursuant  to  the  provisions  of  the  Saxton  Bill." 

The  relator  also  alleges  that  during  the  entire  period  of  his 
employment  he  was  continuously  occupied  as  such  employee,  and  at 
all  times  performed  his  work  to  the  entire  satisfaction  of  the  depart- 
ment. The  details  of  his  continuous  service  are  fully  set  forth. 
He  also  alleges  that  at  the  time  of  his  discharge  he  was  actually 
employed  in  supervising  a  particular  piece  of  work,  which  would 
have  required  for  its  completion  about  two  weeks  more  time ;  that 
there  was,  down  to  the  date  of  the  writ,  work  to  be  performed  by 
the  department  of  the  character  upon  which  he  had  previously  been 
engaged  ;  that  since  his  discharge  such  work  had  actually  been  per- 
formed by  the  department,  and  that  otiier  men  who  were  not  honor- 
ably discharged  Union  soldiers  had  been  employed  to  perform  such 
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work.  He  finally  alleges  that  the  respondents,  when  they  removed 
him,  knew  that  he  was  an  honorably  discharged  Union  soldier,  and 
that  he  personally  appeared  before  the  board  and  demanded  rein- 
statement or  re-employment,  which  was  refused. 

The  facts  here  averred  brought  the  relator's  case  within  the  pro- 
visions of  chapter  716  of  the  Laws  of  1894.  This  act,  which  was 
in  force  at  the  time  when  the  relator  was  discharged,  in  terms 
embraces  all  the  cities,  towns  and  villages  of  the  State.  It  provides 
that  in  all  cases  the  person  having  the  power  of  employment  or 
appointment,  imless  the  statute  provides  for  a  definite  term,  shall 
have  the  power  of  removal  only  for  incompetency  and  conduct 
inconsistent  with  the  position  held  by  the  employee  or  appointee. 
The  claim  is  made  that,  because,  at  the  time  of  the  passage  of  this 
act,  chapter  577  of  the  Laws  of  1892  was  in  full  force  and  effect, 
and  this  latter  chapter  in  some  degree  protected  veterans  holding 
positions  by  appointment  in  cities,  it  was  not  intended  by  the  act  of 
1894  to  make  further  provision  for  their  protection  when  employed 
in  strictly  corporate  work,  but  only  to  bring  them,  when  engaged  in 
State  xoorh  done  in  cities^  within  the  purview  of  the  general  statute. 
We  see  no  reason  for  thus  limiting  the  operation  of  the  general  act 
of  1894.  It  is  broad  enough  to  cover  all  public  works  of  the  cities 
of  the  State,  whether  municipal  or  governmental.  It  is  apparent 
from  the  reading  of  the  two  acts  that  the  intention  was  to  extend 
the  protection  afforded  to  veteran  appointees  by  the  act  of  1892, 
relating  to  cities,  to  all  employees,  whether  in  the  receipt  of  a  defi- 
nite salary,  or  compensated  for  their  labor  by  daily  wages.  AVe 
quite  agree  with  the  respondents  that  the  two  acts  are  in  pari  mate- 
ria and  should  be  construed  together.  But  what  then  ?  The  act 
of  1892  merely  provides  that  no  person  holding  a  position  by 
appointment,  or  who  may  hereafter  be  appointed,  in  any  city  or 
county  of  the  State,  receiving  a  salary  from  such  city,  who  is  an 
honorably  discharged  soldier,  shall  be  removed  from  such  position 
except  for  cause  shown  after  a  hearing  had.  This  did  not  give  the 
veteran  any  right  to  preferential  appointment  or  employment.  In 
securing  an  appointment  or  employment  he  was  still  upon  equal 
terms  witli  all  other  citizens.  It  was  only  after  he  had  secured 
appointment,  with  a  fixed  salary,  that  the  act  shielded  him.  The 
act  of  1894,  however,  grants  to  the  veteran  the  full  measure  of  the 
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people's  favor.  Its  protection  is  not  limited  to  a  mere  shield  against 
removal.  It  distinctly  and  broadly  provides  for  preferential  appoint- 
ment and  employment.  It  also  defines  the  cause  for  which  alone 
the  veteran,  after  securing  his  preferential  appointment  or  employ- 
ment, can  be  removed.  The  act  of  1892  limited  the  power  of 
removal  of  salaried  appointees  to  cause  shown  after  a  hearing  had. 
The  act  of  1894  went  further  and  limited  such  *' cause"  to  incom- 
petency and  conduct  inconsistent  with  the  position  held.  Under 
the  act  of  1888  (Chap.  119),  which  was  amended  by  the  act  of  1892, 
it  was  held  that  an  ordinary  employee  upon  daily  wages  was  not  a 
person  holding  a  position  by  appointment  receiving  a  salary. 
(Meyers  v.  The  Mayor ^  69  Hun,  291.)  It  was  undoubtedly  in  part  to 
cover  such  cases,  and  to  extend  to  all  veteran  employees  the  protec- 
tion there  questioned,  that  the  act  of  1894  was  passed.  In  our  judg- 
ment the  latter  act  covers  the  whole  field  of  State  and  municipal 
service,  guaranteeing  preferential  appointment  and  employment, 
together  with  security  of  tenure,  during  competency  and  good 
behavior.  It  thus  supplements  and  completes  the  protection 
afforded  by  the  anterior  city  acts,  and  it  embraces  every  form  of 
employment. 

It  follows  that  the  relator's  allegation  of  employment  was  suffi- 
cient ;  that  no  allegation  of  appointment  with  a  salary  was  requisite, 
and  that,  as  the  relator  was  removed  for  reasons  other  than  those 
authorized  by  the  act  of  1894,  the  removal  was  unlawful.  The 
respondents  could  only  remove  him  for  incompetency  and  conduct 
inconsistent  with  the  position  held,  and  the  burden  of  alleging  and 
proving  that  incompetency  and  inconsistent  conduct  was  upor 
them. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Rumsey,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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34         3171 
Harry  H.  Kutner,  Appellant,  v,  James  C.  Fargo,  as  President  of        40  Mis*  15| 

The  American  Express  Company,  Respondent. 

Malicious  proMcution  —  the  plaintiff  mttst  prove  want  of  probable  cauee  in  addition 

to  hie  innocence. 

In  an  action  to  recover  damages  for  malicious  prosecution  the  plaintiff  must 
prove,  in  addition  to  bis  innocence,  the  want  of  probable  cause  on  the  part  of 
the  defendant,  although  there  may  be  cases  where,  the  plaintiff  knowing  noth- 
ing of  the  facts  and  circumstances  under  which  the  arrest  was  procured,  the 
bald  fact  of  his  arrest,  coupled  with  the  circumstances  attending  it,  may  suf- 
fice, prima  facie ^  to  show  a  want  of  probable  cause. 

The  facts  in  this  case  considered  and  held  insufficient  to  constitute  proof  of  want 
of  probable  cause. 

Appeal  by  the  plaintiflF,  Harry  H.  Kntner,  from  an  order  of  the 
Supreme  Court,  made  at  tlie  New  York  Trial  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  6th  day 
of  April,  1897,  as  resettled  by  an  order  entered  in  said  clerk's  office 
on  the  29th  day  of  April,  1897,  setting  aside  a  verdict  in  the  plain- 
tifiTs  favor  and  granting  the  defendant's  motion  for  anew  trial  made 
upon  the  minutes. 

Xeo  G,  Rosenblattj  for  the  appellant. 

Lewis  Cass  Ledyard^  for  the  respondent. 

Barrett,  J. : 

This  is  an  action  for  malicious  prosecution.  The  defendant  is  the 
president  of  a  voluntary  unincorporated  association  organized  under 
the  statute  with  regard  to  associations  consisting  of  seven  or  more 
persons.  The  plaintiflE  had  a  verdict  for  substantial  damages  which 
the  learned  trial  judge  set  aside.  The  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial  was  made  upon  the  trial  judge's  minutes. 
The  plaintiff,  in  appealing  from  the  order,  contends  that  the  motion 
for  a  new  trial  was  definitely  passed  upon,  adversely  to  the  defend- 
ant, at  the  trial,  and  consequently  that  the  trial  judge  was  without 
jurisdiction  to  grant,  as  he  did,  a  frfl'ther  hearing  ujDon  the  motion 
after  the  close  of  the  term.  The  defendant,  upon  the  other  hand, 
contends  that  the  motion  for  a  new  trial  was  not  finally  passed  upon 
at  the  trial.     There  seems  to  have  been  a  dispute  below  as  to  what 
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actually  transpired  upon  the  rendition  of  tlie  verdict.  The  plaintiff 
insisted  that  the  trial  judge  denied  the  defendant's  motion  for  a  new 
trial,  reserving  leave  only  to  move  to  dismiss  the  complaint.  The 
defendant  insisted  that  leave  generally  to  renew  the  motion  for  a 
new  trial  was  reserved.  The  dispute  was  solved  in  the  defendant's 
favor  by  the  learned  trial  judge,  and  the  record  as  made  up  on  this 
appeal  sustains  him.  The  record  contains  the  following  direction 
made  at  the  close  of  the  trial :  "  The  Court :  I  will  let  the  motions 
to  set  aside  the  verdict  and  for  a  new  trial  and  the  motion  to  dis- 
miss stand  undetermined  and  change  my  ruling  accordingly,  and 
when  you  present  your  case  I  will  consider  them.  I  think  I  will 
deny  them  again.  I  will  let  the  motions  stand  as  made  and  with- 
hold decision  in  respect  to  the  matter." 

It  is  true  that  this  conflicts  with  the  affidavit  of  a  clerk  in  the 
office  of  the  plaintiff's  attorneys,  who  gives  an  excerpt  from  the 
stenographer's  minutes,  in  which  this  direction  does  not  appear. 
We  must,  however,  abide  by  the  record,  especially  as  the  learned 
trial  judge,  from  his  own  recollection,  states  that  the  stenographer's 
minutes  were  incomplete  in  the  particular  mentioned.  The  follow- 
ing recital  in  the  order  appealed  from  is  also  quite  conclusive: 
*^  And  the  court  having  decided  that  it  had  entertained  the  motion 
to  set  aside  the  verdict  and  for  a  new  trial  at  the  trial,  and  bad  with- 
held its  decision  thereon  until  further  argument  after  the  minutes 
had  been  procured." 

This  brings  us  to  the  merits  of  the  appeal.  The  defendant's 
motion  was  granted  because  of  "  substantial  error  at  the  trial."  It 
will  not  be  necessary  to  consider  the  particular  assignments  of  error 
contained  in  the  memorandum  filed  by  the  learned  trial  judge. 
We  think  the  motion  was  properly  granted  for  reasons  of  a  far 
more  radical  character  than  those  discussed  in  his  opinion.  In  our 
judgment  the  complaint  should  have  been  dismissed  when  the  plain- 
tiff rested ;  and  upon  the  close  of  the  case  a  verdict  for  the  defend- 
ant should  have  been  directed.  The  burden  was  upon  the  plaintiff 
to  prove  a  want  of  probable  cause.  He  entirely  failed  to  do  so. 
He  contented  himself  with  testifying  to  his  arrest  upon  the 
charge  of  stealing  a  package  addressed  to  one  McAllister  at 
White  Plains,  and  asserting  his  innocence  in  the  premises.  He 
denied   having   seen   or   handled   the   package    in   question.     He 
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testitied,  too,  that  prior  to  his  arrest  no  one  had  asked  him  to 
explain  anything  connected  with  the  suspected  larceny ;  that 
upon  the  occasion  when  the  defendant  claimed  that  the  larceny  was 
consummated,  lie  was  permitted  to  leave  the  package  room  without 
interrogation,  and  that  upon  his  arrest  he  declared  Iiis  innocence, 
which  thereafter  he  constantly  asserted  in  the  face  of  persistent 
efforts  to  induce  him  to  confess  guilt.  The  rule,  however,  is  that 
the  plaintiff  in  this  class  of  actions  must  prove  something  more  than 
his  innocence.  He  is  bound  affirmatively  to  show  a  want  of  prob- 
able cause.  There  may  doubtless  be  cases  where  the  plaintiff  knows 
nothing  of  the  facts  and  circumstances  upon  which  the  arrest  was 
procured.  There  may  even  be  cases  where  he  can  ascertain  nothing 
upon  that  head,  and  where  the  bald  fact  of  his  arrest,  coupled  with 
the  circumstances  attending  it,  may  suffice,  prima  facie^  to  show  a 
want  of  probable  cause.  But  that  is  not  this  case.  The  facts  and 
circumstances  upon  which  the  defendant  here  acted  were  well  known 
and  entirely  accessible  to  the  plaintiff.  He  was  arrested  upon  the 
affidavits  of  an  agent  and  clerk  of  the  company.  He  was  then  taken 
before  a  police  magistrate  and  committed,  having  waived  an  exami- 
nation. Subsequently  he  was  indicted,  tried  and  acquitted.  He  put 
in  evidence  the  indictment  and  accompanyhig  papers.  The  latter 
contained  the  affidavits  made  by  the  defendant's  agent  and  clerk 
before  the  police  justice,  also  that  magistrate's  commitment  in  which 
he  recited  that  it  appeared  to  him  by  the  depositions  that  the  crime 
had  been  committed,  and  that  there  was  sufficient  cause  to  believe 
the  defendant  guilty.  These  proofs  certainly  showed  no  want  of 
probable  cause.  They  tended  rather  to  show  probable  cause  at  least 
prima  facie.  Then,  too,  the  plaintiff  was  cognizant  of  tlie  evidence 
which  was  presented  against  him  upon  the  trial  of  the  indictment. 
It  is  indeed  apparent  that  throughout  he  was  aware  of  every  fact 
and  circumstance  upon  which  the  defendant  had  proceeded.  In 
placing  his  case  before  the  court  and  jury,  these  facts  and  circum- 
stances were  entirely  ignored  and  were  left  to  be  put  in  by  the 
defendant.  Thus,  the  plaintiff  sought  to  shift  the  burden  which  the 
law  cast  upon  him.  Had  the  defendant  failed  to  take  it  up  or  to 
put  in  any  evidence  upon  the  subject,  it  would  have  been  impossible 
to  say  whether  the  company  had  or  had  not  probable  cause  for  the 
accusation,  and  the  jury,  with  light  upon  the  subject  at  hand  and 
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entirely  at  the  plaintiff's  command,  would  have  been  left  wholly  in 
the  dark. 

The  defendant,  however,  upon  the  denial  of  his  motion  to  dismiss, 
placed  before  the  court  and  jury  all  the  evidence  upon  which  the 
company  acted,  and  we  feel  bound  to  say  that  a  clear  case  of  prob- 
able cause  was  thereby  made  out.  This  evidence  was  undisputed  — 
we  mean  with  respect  to  its  presentation  to  the  defendant  in  good 
faith  and  without  malice.  The  plaintiff,  as  we  have  seen,  denied 
the  handling  of  the  package,  and  denied,  also,  the  suspicious  circum- 
stances testified  to  by  the  defendant's  witnesses.  But  the  conflict  at 
this  point  did  not  present  a  material  question  of  fact  for  the  jury. 
Whether  the  company  here  had  probable  cause  or  not  depended 
upon  the  information  wliich  it  had  at  the  time  the  charge  was  made. 
{Foshay  v.  Ferguson^  2  Den.  61 7;  Miller  v.  Milligan^  48  Barb. 
30 ;  Delegal  v.  Highley^  3  Bing.  [N.  C]  950 ;  Seihet^t  v.  Price,  5 
Watts  &  Serg.  438.)  There  was  no  conflict  as  to  the  information 
which  was  actually  furnished  to  the  defendant.  The  informants 
reported  to  the  general  superintendent  and  manager  of  the  company 
what  they  had  observed.  They  were  fellow-employees  of  the  plain- 
tiff, uninfluenced  by  unkind  feeling,  much  less  malice.  They 
intended  to,  and,  so  far  as  they  were  aware,  did,  report  what  they 
saw  accurately,  and  there  was  nothing  whatever  in  any  of  their 
reports  to  suggest  the  slightest  doubt  of  its  truth  or  fairness.  The 
higher  oflicials  of  the  company  themselves  acted  upon  these  i-eports, 
not  only  in  perfect  good  faith,  but  with  extreme  caution.  The 
question,  then,  is :  Were  the  facts  thus  brought  to  the  defendant's 
attention  —  facts  to  which  the  informants  were  prepared  to  and  did 
testify  —  facts  of  the  truth  of  which  the  defendant  had  every  reason- 
able assurance  —  sufficiently  strong  in  themselves  to  warrant  a  cau- 
tious man  in  his  belief  that  the  person  accused  was  guilty  of  the 
offense  charged?  {Carl  v.  Ayers,  53  X.  Y.  17;  Fagnan  v.  Knox, 
m  id.  528;  Anderson  v.  Uoxo,  116  id.  343.)  The  facts  thus  pre- 
sented being  undisputed,  the  question  is  one  of  law.  These  facts 
do  not  admit  of  two  inferences.  They  were  either  sufficient  to  con- 
stitute probable  cause,  or  insufficient.  Without  reflecting  upon  the 
plaintiff  in  the  slightest  degree,  and  without  questioning  the  justice 
of  the  verdict  of  acquittal,  we  cannot  doubt  that  the  appearances 
were  greatly  against  him,  and  that  the  circumstances  were  such  as 
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to  furuish  any  discreet  and  prudent  man  with  reasonable  grounds 
for  the  accusation.  The  material  facts  were  substantially  these: 
The  plaintiff  was  a  way-bill  clerk  in  the  package  I'oom  of  the  express 
company  at  Forty-eighth  street  in  this  city.  He  was  a  man  of  excel- 
lent reputation,  and  the  defendant  had  no  cause  to  complain  of  or 
oppress  him.  A  number  of  valuable  packages  had  disappeared  in 
the  room  where  he  was  employed,  and  the  defendant's  local  agent, 
Mr.  Sherman,  determined,  if  possible,  to  find  the  guilty  person.  He 
accordingly  instructed  two  trusted  employees  of  the  defendant  to 
watch  what  was  going  on  and  report  to  him.  Upon  the  afternoon 
of  July  12,  1892,  a  clerk  named  Kinsley  reported  to  Mr.  Sherman 
that  he  had  seen  the  plaintiff  handling  a  package  addressed  to  R. 
McAllister,  White  Plains ;  that  the  plaintiff  had  gone  to  a  bin  on 
the  side  of  the  office  where  only  way-billed  packages  belonged,  and 
had  taken  certain  packages  from  the  bin  and  thrown  them  into  a 
wheel  basket  used  for  taking  packages  to  the  train  for  forwarding ; 
that  while  doing  this  he  retained  in  his  hand  one  package  which  he 
carried  to  his  desk ;  that  another  employee,  Enright,  also  saw 
this ;  that  after  the  plaintiff  had  gone  to  his  desk  with  this  pack- 
age he  looked  up  and  caught  Kinsley's  eye ;  that  he  then  turned 
away  and  brushed  the  package  off  his  desk  to  the  floor,  and 
shortly  thereafter  left  the  room;  that  Enright  then  went  to  the 
plaintiff's  desk,  picked  up  the  package,  brought  it  over  to  Kinsley, 
made  a  note  of  the  address,  and  then  took  it  back  and  replaced  it 
upon  the  floor.  That  evening  Enright  reported  the  sequel  to  Sher- 
man. He  had  seen  the  plaintiff  upon  his  return  to  the  package  room 
move  the  package  round  in  front  of  his  desk,  pick  it  up  and  drop  it 
in  one  of  the  drawers.  Later  Enright  reported  that  the  plaintiff  in 
leaving  the  place  for  the  day  carried  away  a  package  of  his  own, 
said  to  be  a  straw  hat,  which  he  had  purchased  in  the  interim 
between  bis  leaving  the  room  and  his  return,  inside  of  which  Enright 
had  observed  the  impression  of  another  package  corresponding  in 
shape  and  size  with  the  McAllister  package.  It  further  appeared 
that  the  McAllister  package  never  reached  its  destination.  There 
was,  in  fact,  no  record  of  its  having  been  way-billed,  and  it  has 
never  been  seen  since  it  was  dropped,  according  to  these  witnesses, 
into  the  drawer  of  the  plaintiff's  desk.  There  was  also  a  later  report 
App.  Div.— Vol.  XXXIV.        41 
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from  another  employee  of  tlie  company  that  on  the  evening  of  the 
same  day  the  plaintiff  obtained  from  him  some  tissue  paper,  and 
then  went  to  his  desk  and,  kneeling  down  in  front  of  it,  wrapped 
something  up  there.  There  were  also  suspicious  circumstances  with 
regard  to  other  packages  occurring  both  before  and  after  the  disap- 
pearance of  the  McAllister  package  which  need  not  be  detailed. 
The  arrest  was  for  the  larceny  of  the  McAllister  package.  Before 
the  arrest  the  defendant  placed  the  whole  matter  in  the  hands  of 
the  police,  and  finally  the  facts  were  laid  before  a  police  justice, 
who  advised  the  warrant.  Upon  the  plaintiff's  arrest,  he  accounted 
for  money  and  property  found  in  his  possession  in  part  by  the 
statement  that  he  had  lately  won  money  betting  upon  horee  races. 
It  is  clear  that  the  facts  in  their  entirety  as  presented  to  the  defend- 
ant were  amply  sufficient  to  justify  the  company's  managers  in  act- 
ing as  they  did.  They  did  not,  as  the  plaintiff  claims,  so  act  upon 
mere  guess  or  conjecture,  but  upon  actual  and  substantial  facts  of 
which  they  were  credibly  informed  pointing  to  the  plaintiff's  guilt. 
The  delay  which  ensued  between  the  information  of  these  facts  and 
circumstances  and  the  arrest  is  fully  accounted  for.  It  resulted,  not, 
as  claimed,  from  doubt,  but  caution,  and  also  from  the  tardiness  of 
the  police  agents. 

The  point  is  made  that,  if  the  defendant  knew,  or  ought  to  have 
known,  or  could  with  reasonable  diligence  and  caution  have  ascer- 
tained, facts  exculpating  the  plaintiff,  he  cannot  successfully  urge 
that  there  was  probable  cause.  Assuming  the  correctness  of  this 
proposition  precisely  as  put,  the  answer  is,  that  there  were  no  such 
facts.  The  pJaintiff  has  never  suggested  the  existence  of  any  excul- 
patory fact.  He  has  relied  upon  his  denials.  The  defendant  was 
certainly  not  bound  to  inform  him  of  the  company's  suspicions  and 
give  him  an  opportunity  to  escape.  Had  the  company  done  so,  the 
plaintiff  upon  his  own  showing  could  simply  have  given  its  inform- 
ants the  lie.  There  were  other  clerks,  it  is  true,  in  the  package 
room  besides  those  who  reported  upon  tlie  plaintiffs  acts.  But  the 
defendant  could  have  had  no  reason  to  believe  that  these  other  clerks 
had  observed  any  of  the  facts  in  question.  The  persons  who  liad 
observed  these  facts  were  specially  assigned  to  the  duty  of  observa- 
tion. But  for  that  they  too  would  probably  have  remained  unob- 
servant, and  the  disappearances  of  property  might  have  proceeded 
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indefinitely.  Nor  was  there  need  of  special  cross-examination  of 
the  reporting  witnesses.  Each  one  told  the  defendant's  officials 
his  story  fairly  and  squarely,  and  told  it  without  color  or  suspicious 
manner.  There  was  no  actual  malice  —  no  motive  whatever  for 
ruining  the  plaintiffs  reputation.  All  parties  performed  a  duty 
which  they  owed  to  the  company,  and  the  plaintiflF  was  simply  the 
victim  of  unfortunate  circumstances  which  he  has  repudiated,  but 
has  never  attempted  to  explain. 

We  think,  therefore,  that  the  order  appealed  from  was  right  and 
should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Kumsey,  Ingbaham  and  McLaughlin,  JJ., 
concurred. 

Order  affirmed,  with  costs. 


James  E.  Lyon,  Appellant,  v,  Mary  Brown,  Respondent. 

Trifil  —  a  jury,  after  sealing  a  verdict  and  eeparating,  may  he  directed  to  record 
sider  its  form  —  they  need  not  retire  widle  doing  eo —  tranefer  by  a  client  to  her 
attorney  —  a  court  refusing  to  allow  further  evidence  upon  tlie  question  of  consid- 
eration should  not  submit  the  question  of  consideration  to  the  jury. 

The  fact  that  a  jury  have  signed  and  sealed  their  verdict  and  have  separated  before 
the  opening  of  the  court  does  not  deprive  the  court  of  the  right  to  send  the 
jury  back,  when  the  verdict  has  been  opened,  to  reconsider  it;  and  where  a  ver- 
dict has  been  rendered  for  the  plaintiff  for  a  definite  sum  the  court  may  direct 
the  jury  to  alter  it  so  as  to  be  in  form  for  the  plaintiff  on  the  first  cause  of 
action  alleged  in  the  complaint  and  for  the  defendant  on  the  second  cause  of 
action,  provided  the  jury  finally  agree  to  the  verdict  as  thus  altered. 

It  is  not  necessary  for  the  jury  to  retire  for  the  purpose  of  considering  the  form 
of  the  verdict. 

Where,  in  an  action  growing  out  of  a  transfer  by  a  client  to  her  attorney,  the 
plaintiff,  who  claims  under  the  attorney,  is  refused  permission  to  give  all  the 
testimony  he  has  at  hand  to  show  what  the  actual  consideration  was,  the  court 
stating  that  there  was  then  sufi^cient  in  the  testimony  to  entitle  the  plaintiff  to 
claim  that  his  cause  of  action  must  not  fall  for  want  of  a  consideration,  it  is 
improper  for  the  court  to  charge  the  jury  that  it  was  necessary  for  the  plain- 
tiff to  establish  that  there  was  a  sufficient  consideration  and  that  they  must  be 
able  to  discover  and  say  what  that  consideration  was. 

Appeal  bj  the  plaintiff,  James  E.  Lyon,  from  a  judgment  of  the 
Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county  of 
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New  York  on  the  22d  day  of  November,  1897,  upon  the  verdict  of 
a  jury  (except  that  part  which  adjudges  that  the  plaintiflE  recover 
the  sum  of  $2,440),  and  especially  from  that  portion  of  said  judg- 
ment which  makes  a  deduction  of  $170.92,  and  that  portion  which 
adjudges  that  the  defendant  recover  judgment  against  the  plaintiff 
on  the  second  cause  of  action ;  and  also  from  so  much  of  two  orders 
entered  in  said  clerk's  office  on  the  27th  day  of  October,  1897,  and 
the  15th  day  of  November,  1897,  respectively,  as  denies  the  plain- 
tiflPs  motion  for  a  new  trial  made  upon  the  minutes,  with  notice  of 
an  intention  to  bring  up  for  review  upon  such  appeal  an  order  entered 
in  said  clerk's  office  on  the  6th  day  of  April,  1898,  amending  the 
judgment 

A.  O.  N,  Vertnilyay  for  the  appellant. 
Norman  J,  Marshy  for  the  respondent. 

RUMSEY,  J. : 

The  complaint  contains  two  causes  of  action,  both  of  which  were 
put  in  issue  at  the  trial.  The  plaintiflE  recovered  a  verdict  upon  the 
first  cause  of  action  and  the  defendant  succeeded  on  the  second. 
Each  party  entered  a  judgment  upon  that  portion  of  the  verdict 
which  was  in  his  favor,  and  the  plaintiflE  has  appealed  from  the 
judgment  which  was  entered  against  him  by  the  defendant  upon 
the  verdict  in  her  favor  on  the  second  cause  of  action.  The  plain- 
tiflE in  the  first  place  objects  to  the  regularity  of  the  verdict  because 
he  says  that  it  was  not  the  one  rendered  by  the  jury.  The  facts 
are  that  while  the  jury  were  out  considering  their  verdict  the  court 
adjourned  for  the  day,  and  the  jury  were  directed  to  render  a  sealed 
verdict  on  the  next  day.  At  the  opening  of  the  court  in  the  morn- 
ing the  jury  came  in  with  a.  sealed  verdict  for  the  plaintiflE  for  the 
sum  of  $2,440.  This  verdict,  however,  was  not  satisfactory  to  the 
court,  who  directed  that  it  should  be  altered  so  as  to  be  in  form  for 
the  plaintiflE  on  the  first  cause  of  action,  and  for  the  defendant  on 
the  second  cause  of  action.  This  seems  to  have  been  agreed  to  by 
the  jury,  and  the  verdict  was  thereupon  entered  in  that  way,  and  it 
appears  in  the  record  that  the  verdict  as  recorded  was  for  the  plain- 
tiflE for  the  sum  of  $2,440  on  the  first  cause  of  action,  and  for  the 
defendant  on  the  second  cause  of  action,  and  judgment  was  entered 
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ID  pursuance  of  the  verdict  rendered  in  that  way.  We  see  no  objec- 
tion to  the  proceedings  which  were  taken  on  the  coming  in  of  the 
verdict.  The  fact  that  the  jury  had  signed  and  sealed  their  verdict 
and  separated  before  the  opening  of  the  court  in  the  morning  did 
not  deprive  the  court  of  the  right  to  send  them  back  when  tlie  ver- 
dict had  been  opened  to  reconsider  their  verdict,  if  it  was  thought 
advisable  or  necessary  for  any  reason  to  do  so.  {Rogan  v.  Mxillins^ 
22  App.  Div.  117,  and  cases  cited.)  It  was  not  necessary  that  the 
jury  should  retire  for  the  purpose  of  considering  the  form  of  their 
verdict.  There  was  no  reason  why  it  should  not  have  been  put  into 
proper  form  in  presence  of  the  court,  as  was  done  in  this  case.  If 
the  jury  finally  agreed  to  the  verdict  as  it  was  rendered,  and  it  was 
entered  as  agreed  upon,  there  was  no  irregularity,  and  there  seems 
to  be  no  doubt  that  this  was  what  was  done. 

During  the  trial  a  large  number  of  exceptions  were  taken  by  the 
plaintiff,  many  of  wliich  we  have  not  found  necessary  to  consider, 
because,  in  our  judgment,  tliere  must  be  a  new  trial  for  certain  errors 
in  the  charge,  which  occurred  in  the  following  way : 

It  was  alleged  for  a  second  cause  of  action  that  the  defendant 
had  been  the  owner  of  a  judgment  for  a  deficiency  recovered  in  an 
action  for  foreclosure,  in  which  she  was  plaintiff,  and  that  she  had 
assigned  that  judgment  to  one  Peter  B. Vermilya  for  the  joint  benefit 
of  herself,  Allen  G.  N.  Vermilya  and  Peter  B.  Vermilya,  and  that 
afterwards  the  judgment  was  reassigned  by  Peter  B.  Vermilya  to 
the  defendant,  upon  the  agreement  that  two-thirds  of  it  belonged 
to  the  two  Vermilyas,  and  the  defendant  should  pay  over  to  them, 
or  to  their  assigns,  two-thirds  of  all  she  received  upon  it.  The 
complaint  further  alleged  that  the  defendant  received  the  amount 
of  the  deficiency  judgment  and  delivered  a  satisfaction  of  it.  The 
interest  of  the  two  Vermilyas  in  the  judgment  liad  been  assigned 
to  the  plaintiff  who  sought  to  recover  in  this  action  the  two-thirds 
to  which  he  claimed  they  were  entitled.  The  defense  was  that  the 
judgment  was  assigned  to  Peter  B.  Vermilya  to  be  used  as  collateral 
to  a  promissory  note  made  by  the  defendant,  which  he  was  to  nego- 
tiate for  her  benefit,  and  that  it  was  taken  for  that  purpose  and  for 
no  other.  Upon  the  trial  the  plaintiff  sought  to  prove  that  Ver- 
milya advanced  moneys  to  defendant  at  various  times  and  gave  her 
notes  to  be  discounted  for  her  benefit  shortly  before  the  deficiency 
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judgment  had  been  assigned,  and  in  various  other  ways  he  attempted 
to  prove  the  relations  of  the  Vermilyas  with  the  defendant  concern- 
ing the  deficiency  judgment  by  way  of  showing  that  there  was  a  suffi- 
cient consideration  passing  from  the  Vermilyas  to  Mrs.  Brown  to  sup- 
port the  assignment  of  the  deficiency  judgment  by  her  to  them.  This 
evidence  was  all  excluded,  the  court  finally  saying  that  there  was 
sufficient  in  the  testimony  to  entitle  the  plaintiff  to  claim  that  his 
cause  of  action  must  not  fall  for  want  of  a  consideration ;  that  there 
was  no  serious  trouble,  in  his  judgment,  on  that  point.  He  said, 
further,  that  the  only  object  of  the  inquiry  was  to  show  that  there 
was  a  consideration  for  the  agreement,  and  it  had  already  been  tes- 
tified that  there  were  previous  agreements  and  that  this  agreement 
for  a  portion  of  the  deficiency  judgment  was  made  by  reason  of  the 
previous  arrangements.  For  that  reason  the  court  sustained  the 
objection  to  evidence  as  to  the  consideration  for  this  judgment.  It 
appeared  in  the  testimony  that  Allen  G.  N.  Vermilya  and  Peter  B. 
Vermilya  were  attorneys  and  that  l*eter  B.  Vermilya  was  counsel 
for  Mrs.  Brown  at  the  time  when  these  transactions  took  place. 
The  court  was  requested  to  charge  and  did  charge  that  transactions 
between  an  attorney  and  a  client,  to  the  benefit  of  the  attorney  and 
to  the  disadvantage  of  the  client,  are  presumably  invalid,  and  that 
it  was  for  the  attorney  to  show  that  they  were  just  and  fair.  He 
charged  also  that  an  attorney  who  seeks  to  avail  himself  of  a  contract 
made  with  his  client  must  establish  affirmatively  that  it  was  made  by 
the  client  with  full  knowledge  of  all  the  material  circumstances  known 
to  the  attorney,  and  tliat  such  contract  is  in  every  respect  free  from 
fraud  on  his  part  or  misconception  on  the  part  of  the  client,  and  that 
a  reasonable  use  was  made  by  the  attorney  of  the  confidence  reposed 
in  him.  He  also  charged  that  before  the  plaintiff  could  recover 
upon  the  second  cause  of  action  the  jury,  even  if  they  found  that 
there  was  some  understanding  with  reference  to  the  deficiency  judg- 
ment, must  find  that  the  same  was  founded  upon  a  consideration, 
and  that  the  jury  themselves  must  be  able  to  discover  and  say  what 
such  consideration  was. 

The  plaintiff  objected  to  the  charge  so  far  as  these  three  proposi- 
tions were  concerned  and  took  an  exception  separately  to  each  one 
of  these  three  propositions.  It  is  not  disputed  that  these  proposi- 
tions, abstractly,  stated  as  propositions  of  law,  are  correct,  and  it  may 
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well  be  that  it  was  proper  to  charge  each  one  of  them  in  this  action  ; 
but  yet,  in  view  of  the  course  which  was  taken  in  the  admission  of 
testimony,  we  are  of  the  impression  that  the  charge  thus  made 
operated  seriously  to  the  disadvantage  of  the  plaintiflF. 

Peter  B.  Vermilya,  through  whom  plaintiff  derived  his  title,  was 
counsel  for  the  defendant  when  this  transaction  was  had.  The 
transaction  itself  consisted  in  the  assignment  by  the  client  to  her 
attorneys  of  a  judgment  for  a  large  amount,  and  there  can  be  no 
doubt  that,  to  enable  the  plaintiff  to  recover  upon  that  assignment,  he 
was  bound  to  show  that  the  transaction  was  a  proper  one  and  just 
and  fair  in  all  its  parts  as  between  the  defendant  and  her  counsel, 
who  were  the  recipients  of  this  large  judgment.  In  showing  that, 
the  question  of  consideration  was  exceedingly  important.  Unless 
there  was  a  consideration,  and  that  consideration  was  full  and  ample, 
the  jury  might  well  say  that  the  plaintiff  had  not  complied  with  the 
requirements  of  the  law  as  stated  in  the  three  propositions  which 
were  charged,  and,  therefore,  had  failed  to  make  out  his  cause  of 
action.  But  the  defendant  insisted  that  there  was  no  consideration 
for  this  transfer.  According  to  her  story,  the  judgment  was  trans- 
ferred to  Vermilya  solely  for  the  purpose  of  enabhng  him  to  use  it  as 
collateral  security  for  her  benefit.  The  plaintiff,  therefore,  in  estab- 
lishing his  case  was  called  upon  to  prove  an  actual  consideration 
which  was  denied  by  the  defendant.  He  was  at  hberty,  there- 
fore, to  introduce  all  the  testimony  which  he  had  as  bearing  upon 
that  question.  The  case  of  Crossman  y.  Lurnum  (33  App.  Div. 
422)  is  ample  authority  for  that  proposition,  if  authority  were 
needed.  But  tliis  he  was  not  permitted  to  do.  The  judge  excluded 
testimony  which  he  offered  tending  to  show  that  there  was  a  con- 
sideration for  this  judgment,  for  the  express  reason,  as  he  stated, 
that  sufficient  evidence  of  the  fact  had  been  given  to  establish  the 
cause  of  action.  After  that  ruling  had  been  made,  the  plaintiff 
surely  had  the  right  to  believe  that  no  question  of  consideration 
would  be  submitted  to  the  jury.  He  was  entitled  to  a  ruling  that 
he  had  shown  a  sufficient  consideration  to  sustain  the  assignment,  or 
he  should  have  been  allowed  to  give  all  the  testimony  he  had  upon 
the  subject  of  consideration.  It  was  clearly  unjust,  after  his  evi- 
dence of  consideration  had  been  excluded,  for  the  jury  to  be  told 
that  it  was  necessary  for  the  plaintiff  to  establish  to  their  satisfao- 
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tion  that  the  transfer  was  founded  upon  a  consideration,  and  that 
they  must  be  able  to  discover  and  say  what  that  consideration  was. 

The  jury  were  told  that  as  the  plaintiflE  derived  his  title  to  this 
judgment  from  the  attorneys  and  counsel  for  the  defendant,  he  was 
bound  to  show  that  the  agreement  between  them  which  resulted  in 
this  transfer  was  just  and  fair  in  all  its  parts.  That  also  necessarily 
involved  the  fact  that  there  was  a  consideration  for  the  transfer,  but 
this  fact  was  disputed.  Therefore,  when  the  court  had  refused  to 
permit  the  plaintiff  to  give  all  the  testimony  he  had  at  hand  to  show 
what  the  actual  consideration  for  this  transfer  was,  it  was  clearly 
improper  for  him  to  put  upon  the  plaintiff  the  duty  of  establishing 
that  there  was  a  sufficient  consideration,  in  the  face  of  the  contra- 
diction of  that  fact  by  the  defendant. 

For  these  reasons  the  charge  worked  an  injustice  to  the  plaintiff, 
and  a  new  trial  should  be  granted. 

It  is  unnecessary  to  consider  the  various  other  exceptions  which 
were  taken,  as  it  is  not  certain  that  any  of  them  will  be  presented 
upon  another  trial,  but  for  the  error  indicated  the  judgment  and 
order  should  be  reversed  and  a  new  trial  granted,  with  costs  to'  the 
appellant  to  abide  the  event  of  the  action. 

Van  Brunt,  P.  J.,  Barrett,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


James  R.  O'Beirne,  Respondent,  v,  Charles  S.  Gary  and  Nicholas 
V.  V.  Franchot,  Appellants. 

Trial  —  effect  of  both  parties  moving  for  tJie  direction  of  a  verdict  —  undertaking  on 
api)eal  given  to  stay  proceedings  on  a  portion  only  of  the  Judgment  appealed 
from  —  objection  tJiat  it  was  ineffectual,  and,  therefore,  without  consideration, 
loh^n  untenable. 

Where  both  parties  move  for  the  direction  of  a  verdict  all  questions  of  fact  are 
remitted  to  the  court  to  determine,  and  the  Judgment  rendered  must  stand 
unless  there  is  no  proof  of  some  essential  fact. 

A  judgment  entered  in  an  action  directed  the  payment  of  the  costs  of  the  action  to 
the  plaintiff  and,  also,  the  payment  of  a  sum  of  money  to  a  trust  company,  a 
party  defendant,  for  the  equal  pro  rata  benefit  of  the  plaintiff  and  all  other 
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holders  of  certain  mortgage  bonds  for  whom  the  trust  company  was  the  trus- 
tee. On  appeal  therefrom  an  undertaking  was  given  to  the  plaintiff  by  which 
the  sureties,  incase  of  the  affirmance  of  the  judgment  or  the  dismissal  of  the 
appeal,  agreed  to  pay  all  costs  and  disbursements  that  might  be  awarded 
against  the  appellants  and  also  the  amount  directed  by  the  judgment  to  be  paid 
to  the  plaintiff,  but  such  undertaking  contained  no  agreement  to  pay  the 
amount  of  money  adjudged  to  be  paid  to  the  trust  company.  In  proceedings 
subsequently  instituted  by  an  order  to  show  cause  why  the  trust  company 
should  not  be  restrained  from  issuing  execution  under  such  judgment,  an 
undertaking  was  given  to  secure  the  payment  of  such  amount  directed  to  be 
paid  to  the  trust  company,  upon  the  giving  of  which  all  proceedings  of  the 
trust  company  in  enforcement  of  the  judgment  were  stayed  until  the  hearing 
and  determination  of  the  appeal. 

In  an  action  upon  the  undertaking  given  to  the  plaintiff, 

JIdd,  that  that  undertaking  operated,  so  far  as  the  plaintiff  was  concerned,  to 
stay  proceedings  upon  that  portion  of  the  judgment  which  awarded  the  costs 
to  him;  that  the  sureties  thereon  could  not  resist  the  enforcement  thereof  upon 
the  ground  that  it  was  not  effectual  to  stay  proceedings  upon  the  judgment, 
and  that  there  was,  therefore,  no  consideration  for  it. 

Appeal  by  the  defendants,  Charles  S.  Gary  and  another,  from  a   . 
judgment  of  the  Supreme  Court  in  favor  of  the  plain tiflf,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  18th  day 
of  April,  1898,  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court- 

Adelhert  Moot^  for  the  appellants. 
Frank  Sullivan  Smith,  for  the  respondent 

KUMSEY,  J. : 

This  action  is  brought  upon  an  undertaking  given  by  the  defend- 
ants upon  an  appeal  from  a  judgment.  At  the  trial  there  was  no 
disputed  question  of  fact,  but  at  the  close  of  the  evidence  the  court . 
ordered  a  verdict  for  the  plaintiff,  to  which  the  defendants  excepted, 
and  from  the  judgment  entered  upon  that  verdict  this  appeal  is 
taken. 

As  each  party  moved  for  a  verdict,  and  neither  requested  to  go 
to  the  jury  on  a  question  of  fact,  all  questions  of  fact  were  remitted 
to  the  court  to  determine,  and  its  determination  must  stand  unless, 
to  sustain  this  judgment,  it  is  necessary  that  some  fact  should  exist 
of  which  there  is  no  proof.  {Provost  v.  McEncroe^  102  N.  Y.  650; 
App.  Div.— Vol.  XXXIV.        42 
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McGuire  v.  Hartford  Fire  Ins.  Co.y  7  App.  Div.  575,  577.)  If 
there  is  evidence  to  warrant  the  finding  of  all  facts  which  are  neces- 
sary to  sustain  the  judgment,  it  must  be  assumed  that  such  facts 
were  found  by  the  court. 

In  the  year  1895  James  R.  O'Beirne,  the  plaintiff  in  this  action, 
had  recovered  a  judgment  against  Bullis  and  Barse  in  an  action 
brought  in  behalf  of  himself  and  all  other  bondholders  of  the  Alle- 
gheny and  Kinzua  Railroad  Company.  The  Central  Trust  Company 
was  also  a  defendant  in  the  action,  not  for  the  purpose  of  a  recovery 
against  it,  but  because  it  was  the  trustee  for  the  bondholders,  and 
O'Beirne  asked  that  any  recovery  that  was  had  in  the  action 
be  paid  to  that  company  to  be  distributed  to  the  bondholders  aa 
their  interests  might  appear.  The  action  resulted  in  a  judgment 
by  which  Bullis  and  Barse  were  adjudged  to  pay  to  the  Central 
Trust  Company  $341,746.65,  for  the  equal  pro  rata  benefit  of  the 
plaintiff  and  all  other  holders  of  the  first  mortgage  bonds  of  the 
Allegheny  and  Kinzua  Railroad  Company.  That  judgment  con- 
tained no  further  recovery  against  the  defendants,  except  that  by  a 
separate  clause  it  was  adjudged  that  the  plaintiff  recover  of  the 
defendants  Bullis  and  Barse  his  costs  of  the  action,  which  amounted 
to  $3,586.40.  These  two  provisions  of  the  judgment  requiring  the 
payment  of  money  by  Bullis  and  Barse  were,  as  will  be  seen,  entirely 
independent  of  each  other.  This  judgment  was  entered  on  the  29th 
of  June,  1895.  On  the  third  day  of  July  executions  were  issued  to 
the  sheriffs  of  several  counties  in  the  State,  requiring  the  collection 
of  this  judgment.  On  the  fourteenth  of  July  the  undertaking  in 
suit  was  made  by  the  defendants  in  this  action.  That  undertaking 
recited  the  recovery  of  the  judgment  of  the  29th  of  June,  1895,  and 
that  Bullis  and  Barse  intended  to  appeal,  and  then  contained  an 
agreement  on  the  part  of  Cary  and  Franchot  that  the  appellants 
would  pay  all  costs  and  disbursements  that  might  be  awarded  against 
the  appellants,  if  such  judgment  should  be  affirmed  or  the  appeal 
be  dismissed,  not  exceeding  $500,  and  also  undertook  that  if  the 
judgment  appealed  from  or  any  part  thereof  was  affirmed,  or  the 
appeal  w^as  dismissed,  the  appellants  would  pay  the  said  sum  of 
$3,586.40,  directed  to  be  paid  by  the  judgment,  to  the  respondent, 
together  with  all  accrued  interest  thereon.  The  imdertaking  con- 
tained no  agreement  to  pay  the  amount  of  money  adjudged  to  be 
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paid  to  the  Central  Trust  Company.  It  apparently  was  insisted  by 
the  appellants  that  that  undertaking  was  sufficient  to  stay  all  pro- 
ceedings upon  the  execution,  but  it  does  not  seem  to  have  been  so 
regarded  by  the  Central  Trust  Company,  and  the  papers  which  were 
introduced  in  evidence  by  the  defendant  show  that  on  the  fifteenth 
of  July  an  order  to  show  cause  was  granted  why  the  Central  Trust 
Company  should  not  be  restrained  from  issuing  or  enforcing  any 
execution  whatever  under  the  said  judgment.  The  papers  upon 
which  that  order  was  granted,  and  which  are  referred  to  in  it,  alleged 
the  giving  of  the  undertaking  in  suit  in  this  action,  and  then 
stated  that  notwithstanding  the  filing  of  that  undertaking  the 
sheriff  proposed  to  enforce  that  portion  of  the  judgment  which 
directs  the  defendants  Bullis  and  Barse  to  pay  to  the  Central 
Trust  Company  the  sum  of  $341,745.65.  There  is  no  charge  in 
those  papers  that  the  plaintiff  insisted,  after  the  giving  of  that 
undertaking,  upon  enforcing  that  portion  of  the  judgment  which 
directed  the  payment  of  costs  to  him. 

The  order  to  show  cause  came  on  to  be  heard  before  a  judge 
ottrer  than  the  one  by  whom  the  case  was  decided,  and  an  order  was 
made  staying  the  proceedings  of  the  Central  Trust  Company  until 
the  return  of  the  justice  before  whom  the  original  case  was  tried, 
and  upon  the  giving  by  the  appellants  of  a  bond  for  $100,000, 
which  bond  was  given.  At  a  later  date  the  motion  which  had  been 
postponed  came  on  to  be  heard  before  the  justice  before  whom  the 
case  had  been  tried,  and  an  order  was  made  by  him  reciting  the 
original  order  to  show  cause  why  the  Central  Trust  Company  of 
New  York  should  not  be  restrained  from  issuing  or  enforcing  any 
executions  under  the  judgment  entered  June  29,  1895,  and  all  pro- 
ceedings which  had  been  had  under  that  order ;  and  then  ordering 
that  upon  the  giving  of  an  undertaking  by  the  defendants  Bullis 
and  Barse,  in  the  sum  of  $100,000,  all  proceedings  upon  the  judg- 
ment or  upon  the  executions  issued  should  be  stayed  pending  the 
appeal  to  the  General  Term.  The  order  further  directed  that  tlie 
former  bond  for  $100,000,  given  as  a  temporary  stay  until  the  hear- 
ing before  this  justice,  should  be  vacated  and  required  it  to  be  can- 
celed. After  the  giving  of  this  undertaking,  all  proceedings  upon 
the  executions  were  stayed  until  the  hearing  and  determination  of 
the  appeal,  which  resulted  in  the  affirmance  of  all  parts  of  the  judg- 
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meut.  Thereupon  the  Central  Trnet  Company  brought  an  action 
upon  the  undertaking  for  $100,000,  making  the  obligors  in  that 
undertaking  and  James  R.  O'Beirne  defendants.  O'Beirne,  how- 
ever, was  made  a  defendant  simply  for  the  purpose  of  obtaining  an 
adjudication  that  he,  as  plaintiff  in  the  original  action,  had  no 
interest  in  the  money  to  be  recovered  upon  the  undertaking  for 
$100,000.  Judgment  waa  rendered  in  that  action  in  accordance 
with  the  prayer  of  the  complaint,  by  the  terms  of  which  the  Cen- 
tral Trust  Company  recovered  from  the  obligors  in  that  undertaking 
the  sum  of  $100,000,  with  interest  and  costs,  and  that  judgment 
contained  a  further  provision  that  James  R.  O'Beirne  had  no  interest 
in  any  recovery  in  that  action  except  so  far  as  he  might  be  entitled 
to  share  pro  rata  as  a  bondholder  of  the  Allegheny  and  Kinzua 
Railroad  Company.  After  the  entry  of  that  judgment  O'Beirne 
brought  this  action  upon  the  undertaking  which  had  been  given  to 
secure  the  costs  of  the  original  judgment.  The  defendants  resist 
this  recovery  solely  upon  the  ground  that  the  undertaking  given  by 
them  was  not  eflfectual  to  stay  proceedings  npon  the  judgment ;  that 
there  was  no  consideration  for  it,  and,  therefore,  that  it  cannot  be 
enforced. 

It  cannot  be  denied  that  an  undertaking  upon  appeal  has  no  force 
at  common  law,  and  that  it  cannot  be  enforced  unless  it  has  been 
effectual  to  accomplish  the  purpose  intended,  and  that  is  to  stay  the 
proceedings  upon  the  judgment  appealed  from.  {Hemminigway  v. 
Poucher^  98  N.  Y.  281.)  But  it  is  quite  clear,  we  think,  from  the 
statement  of  facts  made  above,  that  this  undertaking  was  effectual 
to  accomplish  the  purpose  for  which  it  was  intended,  and  that  it  was 
not  superseded  by  the  undertaking  for  $100,000  in  pursuance  of  the 
order.  The  judgment  which  was  appealed  from  contained  two 
separate  recoveries,  upon  each  one  of  which  an  execution  might 
have  been  issued,  and  each  one  of  which  entitled  the  successful 
party  mentioned  in  it  to  recover  from  the  defendants  a  sum  of 
money.  These  two  portions  of  this  judgment  were  entirely  inde- 
pendent of  one  another  so  far  as  the  right  to  enforce  them  was  con- 
cerned. If,  instead  of  issuing  one  execution  directing  the  recovery 
of  the  whole  judgment,  each  person  who  had  a  recovery  had  seen 
fit  to  issue  an  execution  for  his  own  part,  there  was  no  reason  why 
he  should  not  have  done  so.     The  fact  that  only  one  execution  was 
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issued  is  not  necessarily  conclusive  to  show  that  the  second  under- 
taking was  alone  depended  upon  to  stay  the  proceedings.  Indeed, 
the  papers  put  in  evidence  by  the  defendants  themselves  show  that 
this  is  not  the  fact.  The  aflBdavit  upon  which  the  order  to  show 
cause  was  granted  states  that  the  sheriflE  insisted,  in  spite  of  the 
undertaking  sued  upon  here,  in  enforcing  that  portion  of  the  judg- 
ment directing  the  payment  of  a  large  sum  of  money  to  the  Cen- 
tral Trust  Company,  and  there  is  no  suggestion  anywhere  in  the 
papers  that  the  plaintiff,  after  the  giving  of  that  undertaking,  claimed  . 
that  the  proceedings  on  tlie  judgment  were  not  stayed  so  far  as  his 
right  to  collect  costs  was  concerned.  The  final  order  made  upon 
that  motion  recites  that  the  application  was  why  the  Central  Trust 
Company  should  not  be  restrained  from  issuing  and  enforcing  any 
execution  upon  the  judgment,  and  there  is  no  suggestion  anywhere 
in  that  order  that  it  was  intended  to  restrain  the  plaintiff  from  col- 
lecting his  costs  or  that  an  order  was  necessary  to  accomplish  that 
result. 

It  appears,  therefore,  that  this  order  which  finally  determined  the 
amount  of  the  security  to  be  given,  was  granted  for  the  purpose  of 
restraining  the  Central  Trust  Company  only ;  that  it  appeared  by 
the  papers  upon  which  it  was  granted  that  a  separate  undertaking 
had  been  given  to  restrain  the  collection  of  costs,  and  the  order 
requiring  the  giving  of  the  undertaking  for  $100,000  makes  no 
mention  of  the  undertaking  ^ued  upon  here,  but  expressly  vacates 
the  first  undertaking  for  $100,000  which  was  given  for  a  temporary 
purpose. 

It  is  quite  clear,  as  we  think,  from  all  these  facts,  that  the  learned 
justice  upon  the  trial  was  correct  in  his  conclusion  that  this  under- 
taking was  still  existent,  notwithstanding  the  giving  of  a  subsequent 
one  for  $100,000 ;  that  it  operated,  so  far  as  the  plaintiff  was  con- 
cerned, to  stay  proceedings  upon  that  portion  of  the  judgment 
which  awarded  the  costs  to  him,  and,  therefore,  that  there  was  a 
sufiicient  consideration  for  it. 

The  judgment,  therefore,  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Barrett,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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Alfred  J.  Tyrrell,  Appellant,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Respondent. 

2iew  York  city  —  the  commimoner  of  street  cleaning  may  call  out  employees  on  Sun- 
day—  extra  pay  for  work  on  Sundays  for  all  such  employees  — punctuation  in  the 
construction  of  statutes. 

The  words  "  and  extra  pay  for  work  on  Sundays  "  in  section  1  of  chapter  368  of 
the  Laws  of  1894,  authorizing  the  board  of  estimate  and  apportionment  of  the 
city  of  New  Y^ork  to  fix,  within  certain  limits,  the  compensation  of  employees 
in  the  department  of  street  cleaning  in  the  city  of  New  York,  are  not  limited 
in  their  application  to  "  hostlers"  employed  in  that  department,  but  authorize 
the  board  of  estimate  and  apportionment,  in  its  discretion,  to  provide  for  extra 
pay  for  work  on  Sundays  for  every  man  in  the  employ  of  the  street  cleaning 
department,  including  section  foremen. 

SembUy  that,  under  the  provisions  of  said  section,  that  '*the  members  of  the 
department  of  street  cleaning  shall  be  employed  at  all  such  times  and  during 
such  hours  and  upon  such  duties  as  the  commissioner  of  street  cleaning  shall 
direct,  for  the  purpose  of  an  effective  performance  of  the  work  devolving  upon 
said  department,"  the  commissioner  of  street  gleaning  is  authorized  to  call  out 
the  employees  of  the  department  for  work  on  Sundays  if,  in  his  judgment,  it 
is  necessary. 

The  fact  that  the  board  of  estimate  and  apportionment  in  taking  action  under 
the  statute  passed  a  resolution  which  provided  that  the  salaries  "  shall  be  and 
are  hereby  fixed  at  the  amounts  stated  in  the  statute,"  and  that,  aft^r  the  pre- 
sentation to  the  board  of  estimate  and  apportionment  of  statements  of  the 
necessary  expense  of  extra  pay  for  Sunday  w^ork,  that  board,  by  resolution, 
fixed  the  amount  to  be  apportioned  to  that  department  at  a  specified  sum,  fol- 
lowing it  with  a  statement  that  the  above  appropriution  included  all  necessary 
expenses  for  Sunday  work,  is  conclusive  as  to  the  intention  to  allow  compensa- 
tion for  such  work  pursuant  to  the  provisions  of  the  statute,  and  raises  a  fair 
inference  that  it  was  intended  to  allow  it  to  the  persons  to  whom  it  might  be 
apportioned  in  the  estimate  of  the  commissioner  of  street  cleaning. 

An  appropriation  having  been  made  for  extra  pay  for  Sunday  work,  it  is  not 
important  that  the  amount  to  be  paid  to  each  person  who  is  called  upon  to  per- 
form such  work  is  not  fixed,  as  he  is  entitled  to  recover,  in  an  action  for  such 
Sunday  work,  either  what  his  work  is  actually  worth,  or  at  the  same  rate  as 
his  daily  week  day  pay. 

The  punctuation  of  a  statute  is  entitled  to  slight  weight  in  determining  its  con- 
struction, which  depends  upon  what  appears  to  be  the  intent  of  the  language, 
taken* as  a  whole,  in  view  of  the  circumstances  surrounding  the  passage  of  the 
act,  and  the  evil  which  it  was  intended  to  remedy. 

Inoraham  and  McLaughlin,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  Alfred  J.  Tyrrell,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
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of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of  Febniary, 
1898,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Trial  Term  before  the  court  without  a  jury. 

John  W.   Weed,  for  the  appellant. 
Theodore  Connoly,  for  the  respondent. 

RUMSEY,  J. : 

The  plain tiflE  was  for  some  years  section  foreman  in  the  employ  of 
the  department  of  street  cleaning  in  the  city  of  New  York.  In 
that  capacity  he  was  called  upon  very  frequently  to  work  on  Sun- 
day. For  that  \^ork  he  was  not  paid,  and  he  brings  this  action  to 
recover  its  value.  After  a  trial  before  the  court,  without  a  jury, 
his  complaint  was  dismissed  and  from  the  judgment  entered  upon 
the  decision  of  the  court  he  takes  this  appeal. 

On  the  26lh  of  April,  1894,  by  chapter  368  of  the  laws  of  that 
year,  the  salaries  and  compensation  to  be  paid  to  employees  in  the 
department  of  street  cleaning  were  changed.  Before  that  time 
the  pay  of  each  employee  had  been  lixed  by  an  act  of  the  Legisla- 
ture,* but  by  the  statute  mentioned  above,  authority  was  given  to  the 
board  of  estimate  and  apportionment  to  fix  the  salaries  at  amounts 
not  to  exceed  the  amounts  stated  in  the  statute,  which  reads  as  fol- 
lows :  "  The  annual  salaries  and  compensations  of  the  members  of 
the  uniformed  force  of  the  department  of  street  cleaning  shall  be 
fixed  by  the  board  of  estimate  and  apportionment,  and  shall  not 
exceed  the  following."  Then  follows  the  enumeration  of  the  dif- 
ferent officials  employed  in  that  department,  commencing  with  the 
general  superintendent  and  ending  with  the  hostlers,  having  after 
the  name  of  each  official  the  maximum  amount  which  might  be 
allowed  to  him.  At  the  end  of  this  enumeration  occurs  the  follow- 
ing, '•  and  extra  pay  for  work  on  Sundays."  The  plaintiff  claims  that 
these  words  apply  to  each  person,  the  amount  of  whose  salary  is 
stated  in  the  act ;  whereas,  the  defendant  claims  that  these  words 
apply  simply  to  the  hostlers,  whose  salary  is  the  last  one  fixed  by  the 
words  of  the  act.  In  the  construction  of  statutes  there  is  to  be 
considered  the  condition  of  affairs  existing  at  the  time  when  the 
statute  was  passed  ;  the  evil  which  was  sought  to  be  remedied  by  the 
passage  of  it ;  the  circumstances  surrounding  the  subject  to  which 
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the  statute  is  applicable,  and  the  condition  of  the  law  previous  to  its 
passage.  (1  Kent  Coram.  460, 465  ;  Donaldson  v.  Wood^  22  Wend. 
395 ;  People  exrel.  Wood  v.  Ldcomhe^  99  N.  Y.  49.)  From  the  time 
of  the  organization  of  the  State  the  policy  of  the  law  has  been  to  for- 
bid all  unnecessary  work  on  Sundays.  This  prohibition  was  included 
in  one  of  the  earliest  statutes  passed  by  the  Legislature,  and  it  was 
continued  in  the  several  revisions  down  to  the  time  of  the  Peual 
Code.  By  these  various  revisions  before  the  passage  of  this  act  all 
secular  work  and  labor  on  Sunday  was  forbidden,  except  under  cer- 
tain circumstances,  which  were  particularly  specified  in  the  statute, 
but  when  the  Penal  Code  was  passed,  those  provisions,  which  were 
originally  incorporated  in  it,  attracted  the  attention^of  that  portion 
of  the  community  which  desired  a  freer  Sunday,  and  the  result  was 
that  the  stringency  of  the  former  act  was  somewhat  abated,  and  the 
Penal  Code,  while  prohibiting  all  labor  on  Sunday,  excepting  works 
of  necessity  and  charity,  broadened  the  definition  of  work  wliich  was 
permitted  by  providing  that  in  works  of  necessity  and  charity  is 
included  whatever  is  needful  during  the  day  for  the  good  order, 
health  or  comfort  of  the  community.  (Penal  Code,  §  263.)  Ordi- 
narily one  who  is  employed,  whether  upon  a  salary  or  upon  wages,  to 
work  for  another,  is  not  expected  to  work  on  Sunday  unless  the  nature 
of  his  employment  is  such  as  necessarily  to  require  it.  For  instance,  if 
one  is  hired  for  domestic  service  or  for  farm  labor,  that  necessarily 
may  include  the  doing  of  some  things  which  have  to  l>e  attended  to  on 
Sunday  as  well  as  on  week  days,  such  as  ordinary  domestic  work,  and 
the  care  of  animals  and  things  of  that  kind.  But  except  where  Sunday 
work  is  included  in  a  particular  employment  by  virtue  of  its  very 
nature,  the  employee  cannot  be  compelled  to  work  on  Sunday,  and  the 
refusal  to  work  is  not  a  sufficient  ground  for  discharging  him  from 
his  employment.  {Kamer  v.  Smithy  8  Conn.  14 ;  Berry  v.  WaUacSj 
Wright  [Ohio],  657.)  If  an  employed  person  sees  fit  to  work  on 
Sunday  he  cannot  recover  compensation  for  the  services  performed 
on  that  day.  {Palmer  v.  The  Mayor^  etc,,  of  N,  Y.,  2  Sandf.  318 ; 
Watts  V.  Va7i  JHfess,  1  Hill,  76.)  The  plaintiff  when  he  was  employed 
took  his  employment  subject  to  these  rules.  It  may  be  that  if  he 
had  refused  to  work  on  Sunday  he  would  have  been  discharged  from 
his  employment,  but  although  his  employer  had  the  power  thus  to 
punish  his  refusal  to  do  what  the  law  did  not  compel  him  to  do, 
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nevertheless,  the  working  on  Sunday  was  not  within  his  contract- 
It  appears  from  the  evidence  in  the  case,  liowever,  that  before  the 
passage  of  the  law  of  1894,  referred  to,  the  men  in  the  employ  of 
the  street  cleaning  department  had  been  expected  to  work  on  Sunday 
whenever  'jhey  were  called  upon  to  do  so,  and  they  did  work  a  very 
considerable  portion  of  those  days  during  the  year.  The  law  is  set- 
tled that  for  such  work  they  were  not  entitled  to  additional  compen- 
sation (Palme?*  v.  The  Mayor ,  etc,  of  N,  Z.,  2  Sandf.  318),  and  so 
it  appeared  that  these  men,  although  they  were  not  by  statute  com- 
pelled to  work  on  Sunday,  nevertheless  were  called  upon  to  do  so,  and 
did  do  so,  and  were  not  at  liberty  to  receive  any  compensation  for  it. 
This  was  the  condition  of  the  law  at  the  time  of  the  passage  of  the 
act  of  1894.  By  that  act,  as  has  been  already  shown,  in  addition 
to  a  maximum  rate  of  pay  given  to  each  man  in  the  street  cleaning 
department,  the  board  of  estimate  and  apportionment  were  at  lib- 
erty to  give  extra  pay  for  work  on  Sundays  to  some  of  the  employees 
at  least.  The  statute,  after  raakii^g  that  provision,  continued  as 
follows :  "  The  members  of  the  department  of  street  cleaning  shall 
be  employed  at  all  such  times  and  during  such  hours  and  upon  such 
duties  as  the  commissioner  of  street  cleaning  shall  direct,  for  the 
purpose  of  an  effective  performance  of  the  work  devolving  upon  said 
department."  This  provision  of  the  statute  clearly  authorized  the 
commissioner  to  call  out  the  employees  of  the  department  for  work 
on  Sundays,  if  in  his  judgment  it  was  necessary,  as  well  as  on  any 
other  days,  which  he  had  not  by  statute  the  authority  to  do  before. 
This  law,  therefore,  differed  in  two  respects  from  the  statute  as  it  had 
existed  before.  In  the  lirst  place  it  provided  for  extra  pay  on  Sun- 
days to  somebody.  In  the  second  place  it  gave  to  the  commissioner 
of  street  cleaning  explicit  authority  to  call  the  men  out  for  work  on 
that  day  if  it  was  necessary  to  do  so.  The  power  to  call  out  the 
force  of  the  department  for  work  applied  to  every  man  in  it.  Each 
one  of  them  was  at  the  disposal  of  the  commissioner  if  he  saw  lit 
to  require  him  to  appear,  and  it  necessarily  follows  that  except  for 
those  whose  duties  were  such  that  a  portion  of  them  had  to  be  per- 
formed on  Sunday,  no  man  was  compelled  to  come  out  for  work 
unless  he  was  called  upon  for  that  purpose.  So  the  evidence 
shows.  It  appears  from  the  testimony  of  the  superintendent  that 
App.  Div.— Vol.  XXXIY.        43 
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the  men  were  called  upon  to  work  on  Sunday  as  might  be  necessary, 
and  unless  they  were  called  upon  they  were  not  expected  to  do  so. 
This,  however,  did  not  apply  to  the  stable  foreman,  the  assistant 
stable  foremen  or  the  hostlers,  because  it  appears  from  the  testimony 
of  the  superintendent  of  the  stables  that  these  men  were  compelled  to 
keep  their  horses  and  stock  in  shape,  and  were  compelled  to  have 
the  hostlers  there  to  groom  and  feed  and  water  the  horses  on  Sun- 
day, as  might  be  expected.  Sunday  work  being  necessary  for  the 
hostlers  by  virtue  of  the  nature  of  their  employment,  it  would  be 
fair  to  assume  that  their  salaries  would  be  fixed  with  reference  to 
the  fact  that  they  were  always  expected  to  work  on  Sundays,  and 
there  would  be  no  reason  that  they  should  have  any  extra  pay  for 
that  sort  of  work,  which  they  were  always  to  do  as  a  portion  of  the 
regular  employment.  And  so  of  the  assistant  foremen  of  the  stables ; 
it  was  their  duty  to  superintend  the  care  of  the  horses,  and  it  was 
just  as  important  that  they  should  be  present  on  Sunday  to  see  that 
the  work  was  properly  done,  as  it  was  that  the  hostlers  should  be 
present  to  do  it,  and  so  it  might  be  assumed  that  their  salary  would 
be  fixed  with  reference  to  the  necessity  that  existed  that  a  portion 
at  least  of  their  work  should  always  have  to  be  done  on  Sunday. 
But  with  reference  to  the  other  employees  of  the  department,  includ- 
ing the  superintendent,  it  was  entirely  different.  Whether  they 
worked  on  Sunday  or  not,  depended  upon  the  order  of  the  commis- 
sioner. If  they  were  called  out  they  were  obliged  to  work,  other- 
wise not.  It  was  not  easy,  therefore,  to  fix  their  compensation  in 
view  of  the  work  on  Sunday,  because  they  might  or  might  not  be 
called  upon  to  do  it,  and  if  they  were  not  called  upon  they  would  be 
overpaid,  if  pay  for  that  work  was  allowed  as  part  of  their  salaries. 
The  only  just  way,  therefore,  was  to  do  precisely  what  was  done  by 
the  statute :  provide  that  they  might  have  extra  pay  if  they  were 
called  upon  to  do  work  on  Sundays,  and  this,  in  my  judgment,  is  the 
plain  meaning  of  that  statute. 

The  defendant  seeks  to  confine  the  words  "  and  extra  pay  for 
work  on  Sundays  "  to  the  hostlers,  because  he  says  that  in  tlie  nature 
of  things  the  hostlers  were  expected  to  work  on  that  day,  and  for 
that  reason  it  was  proper  to  give  them  extra  pay.  But  it  appears 
from  the  testimony  of  Wallace,  who  was  superintendent  of  stables, 
that  when  he  was  a  foreman  at  the  stables  he  was  expected  to  be  on 
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duty  on  every  Sunday,  and  there  is  no  reason  why  the  words  "  and 
extra  pay  for  work  on  Sundays  "  should  not  apply  to  the  stable  fore- 
man who  was  expected  to  do  work  on  Sundays  as  well  as  to  the 
hostlers.  But  the  construction  contended  for  by  the  respondent 
forbids  such  an  allowance  to  be  made,  or  an  allowance  to  the 
stable  foremen,  but  confines  it  solely  to  the  hostlers,  who  were  only 
a  portion  of  those  who  were  always  called  upon  to  do  work  on  that 
day.  This  construction  is  sought  to  be  defended  by  the  punctuation. 
In  the  statute  each  official  is  mentioned,  with  the  maximum  salary 
to  be  allowed  to  him,  and  this  is  followed  by  a  semi-colon,  and  that 
is  the  punctuation  down  to  the  words  *'of  the  assistant  stable 
foremen,  nine  hundred  dollars  each."  These  words  are  followed 
by  a  semi-colon  ;  then  occur  the  words  "  of  the  hostlers,  seven  hun- 
dred and  twenty  dollars  each,"  with  a  comma,  and  then  the 
words  "  and  extra  pay  for  work  on  Sundays."  Relying  upon  this 
punctuation,  the  defendant  insists  that  the  words  "  and  extra  pay  for 
work  on  Sundays  "  can  only  be  made  to  apply  to  the  hostlers.  But  the 
punctuation  of  a  statute  is  of  very  slight  importance  in  its  construc- 
tion. This  clearly  appears  from  the  well-known  method  of  proced- 
ure while  the  statute  is  pending  in  the  Legislature.  It  is  introduced  ; 
ordered  printed ;  referred  to  a  committee ;  it  is  then  printed ;  it 
is  reported  by  the  committee,  with  the  amendments;  it  is  then 
printed  again  and  put  upon  its  final  passage,  and  after  it  has  been 
passed  it  is  engrossed  with  more  or  less  accuracy,  and  the  engrossed 
bill  is  the  one  which  contains  the  authoritative  words  of  the  act. 
The  duty  of  punctuation  is  not  imposed  upon  anybody,  and  no  satis- 
factory inference  can  be  drawn  as  to  the  construction  of  the  act 
from  the  fact  that  it  contains  this  or  that  punctuation.  The  courts 
do  not  leave  to  punctuation  much  if  any  force,  but  rest  the  con- 
struction of  a  statute  upon  what  appears  to  be  the  intent  of  the  lan- 
guage taken  as  a  whole,  in  view  of  the  circumstances  surrounding 
its  passage,  and  the  evil  which  it  was  intended  to  remedy.  (Suth. 
Stat.  Const.  §  232  ;  Morrill  v.  T/ie  State,  38  Wis.  428 ;  Ilarnmock 
V,  Zoan  (&  Trust  Co,,  105  IT.  S.  77.)  Such  a  construction  as  the 
defendant  contends  for  would  give  Sunday  pay  to  the  hostler  only ; 
and  take  away  the  power  to  give  it  to  other  employees  who  were  at 
work  in  the  stables.  This  construction  should  not  be  adopted  unless 
it  is  required,  and  the  mere  fact  that  the  law  is  punctuated  iu  a 
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particular  manner  does  not  aflEord  a  sufficient  reason  for  it.  Upon 
a  careful  consideration  of  the  statute  there  can  be  no  question,  as  it 
seems  to  me,  that  it  authorized  the  board  of  estimate  and  apportion- 
ment, in  its  discretion,  to  provide  for  extra  pay  for  work  on  Sun- 
days, for  every  man  in  the  employ  of  the  street  cleaning  department. 
But  it  is  said  by  the  defendant  that  the  board  has  not 
allowed  such  compensation,  nor  lixed  the  amount.  This,  as  it 
seems  to  me,  is  clearly  erroneous.  The  board  took  action  under  this 
statute  on  the  31st  of  July,  1894.  It  passed  a  resolution  reciting 
the  statute  in  luscverha  and  then  fixed  the  annual  compensations  and 
salaries  at  the  amounts  stated  in  the  statute  as  quoted  in  the  recital 
of  the  resolution.  The  effect  of  this  depended  of  course  upon  the 
construction  of  the  statute,  and  if,  by  fair  construction,  the  statute 
provided  that  the  board  of  estimate  and  apportionment  might  give 
extra  pay  for  work  on  Sundays  to  each  employee  of  the  department, 
the  resolution  was  clearly  sufficient  to  do  it.  That  it  was  done 
appears  quite  clear  by  the  subsequent  action  of  the  board  of  estimate 
and  apportionment.  In  1893  the  final  estimate  for  the  department 
of  street  cleaning  said  nothing  about  work  on  Sundays.  In  1894 
there  was  presented  to  the  board  of  estimate  and  apportionment  the 
statements  of  the  necessary  expenses  of  extra  pay  for  Sunday  work, 
and  that,  four  days  afterwards,  was  followed  by  a  resolution  of  the 
board  by  which  the  final  estimate  of  the  amount  to  be  apportioned 
to  the  department  was  fixed  at  $2,396,000,  and  that  was  followed 
by  a  statement  that  the  above  appropriation  includes  all  necessary 
expenses  for  Sunday  work.  In  view  of  the  fact  that  the  estimate  of 
the  commissioner  had  included  an  amount  to  be  apportioned  for  extra 
pay  for  Sunday  work,  the  fact  that  this  final  estimate  states  that  the 
necessary  amount  for  that  purpose  is  included  in  it,  is  conclusive  that 
it  was  intended  to  allow  it  pursuant  to  the  provisions  of  the  statute, 
and  it  raises  a  fair  inference  that  it  was  intended  to  allow  it  to  the 
persons  to  whom  it  was  apportioned  in  the  estimate  of  the  commis- 
sioner of  street  cleaning.  If  an  appropriation  was  made  for  extra 
pay  for  Sunday  work  it  is  a  matter  of  no  importance  that  the 
amount  to  be  paid  to  each  person  who  was  called  upon  was  not 
fixed.  He  had  the  right  to  have  either  what  his  work  was  actually 
worth  or  to  be  paid  for  Sundays  at  the  same  rate  of  daily  pay  diat  he 
received  for  other  days.     It  appears  in  this  case  that  the  daily  pay 
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of  the  plaintiff  was  $3.19,  and  there  is  testimony  to  the  effect  that 
that  was  a  reasonable  compensation  for  his  services.  In  either  case, 
therefore,  he  would  be  warranted  to  recover  that  sura  if  he  was 
entitled  to  recover  anything  for  the  Sunday  work.  By  fair  infer- 
ence from  the  statute  he  was  so  entitled,  and,  therefore,  it  was  error 
to  dismiss  his  complaint,  and  the  judgment  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  and  Barrett,  J.,  concurred ;  Inoraham  and 
McLaughlin,  JJ.,  dissented. 

Ingraham,  J.  (dissenting) : 

The  plaintiff  was  a  section  foreman  in  the  street  cleaning  depart- 
ment of  the  city  of  New  York;  from  the  26th  day  of  April, 
1894,  to  the  22d  day  of  March,  1895,  he  worked  a  portion  of 
forty-seven  Sundays,  and  sues  to  recover  for  the  services  per- 
formed on  such  Sundays  in  addition  to  the  salary  paid  to  him  by 
the  city.  He  concedes  that  he  has  been  paid  his  salary,  but  alleges 
that  by  the  provisions  of  the  law  under  which  he  was  appointed  he 
is  entitled  to  extra  pay  for  work  done  on  Sundays.  The  salaries  of 
employees  of  the  street  cleaning  department  were  provided  for  by 
section  1  of  chapter  368  of  the  Laws  of  1894.  It  is  there  provided 
that  the  annual  salaries  and  compensation  of  the  members  of  the 
uniformed  force  of  the  department  of  street  cleaning  shall  be 
jBxed  by  the  board  of  estimate  and  apportionment  and  shall  not 
"  exceed  the  following."  There  then  follows  an  enumeration  of  the 
employees  of  the  department  and  a  sum  of  money  is  specified 
following  each  position  enumerated.  After  the  office  of  general 
superintendent  the  amount  specified  is  $3,000,  and  of  the  assistant 
superintendent,  $2,500 ;  then  an  enumeration  of  the  other  officers 
which  includes  that  of  the  section  foreman  ;  the  amount  named  after 
specifying  this  office  is  $1,000.  Other  employees  of  the  depart- 
ment are  enumerated ;  and  after  specifying  each  officer  a  sum  of 
money  is  named.  The  last  employees  named  are  the  hostlers  and 
there  follows,  "  seven  hundred  and  twenty  dollars  each,  and  extra  pay 
for  work  on  Sundays."  The  section  then  continues :  "  The  members 
of  the  department  of  street  cleaning  shall  be  employed  at  all  such 
times  and  during  such  hours  and  upon  such  duties  as  the  commis- 
sioner of  street  cleaning  shall  direct  for  the  purpose  of  an  effective 
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performance  of  the  work  devolving  upon  said  department."  It 
will  be  noticed  that  this  statute  does  not  of  itself  fix  the  salaries 
and  compensation  of  the  employees  of  the  department.  It  provides 
that  such  compensation  shall  be  fixed  by  the  board  of  estimate  and 
apportionment,  but  shall  not  exceed  the  sums  mentioned.  Thus, 
the  board  of  estimate  and  apportionment  had  the  power  to  fix  the 
salary  of  the  oflicers  and  employees  specified,  at  any  sum  not 
exceeding  the  limit  fixed  by  the  statute.  Until  that  board  acted, 
the  compensation  to  b'e  paid  to  these  officers  had  not  been  fixed. 
The  plaintiflE  testified  that  he  was  appointed  on  the  street  cleaning 
force  in  1889  and  continued  an  assistant  foreman  until  January, 
1890 ;  that  at  a  later  period  he  was  designated  a  section  foreman 
and  continued  as  such  until  March  22,  1895.  From  1890,  when  he 
was  appointed,  down  to  his  discharge,  he  was  paid  at  the  rate  of 
$1,000  per  year  for  his  services.  He  testified  that  he  was  required 
to  work  on  Sundays;  that  he  protested  against  doing  so  to  the 
general  superintendent  and  also  to  the  district  superintendent ;  that 
the  superintendent  of  the  department  responded  to  his  protest  that 
if  he  did  not  work  he  would  lose  his  position.  It  seems  from  bis 
testimony  that  all  of  the  uniformed  force  was  required  to  do  more 
or  less  work  on  Sundays  as  well  as  on  week  days.  It  was  further 
proved  that  at  a  meeting  of  the  board  of  estimate  and  apportion- 
ment, on  July  31,  1894,  a  resolution  was  adopted  which  recited 
what  purported  to  be  section  1  of  chapter  368  of  the  Laws  of  1894, 
and  then  resolved  that  the  annual  salaries  and  compensation  of 
members  of  the  uniformed  force  of  the  department  of  street  cleaning 
"  shall  be  and  are  hereby  fixed  at  the  amounts  stated  in  the  statute 
as  quoted  in  the  foregoing  preamble,  to  take  effect  from  and  after 
January  twenty-sixth,  the  date  of  the  passage  of  chapter  368  of  the 
Laws  of  1894."  By  this  resolution  there  was  no  special  action  of 
the  board  of  estimate  and  apportionment  fixing  as  any  part  of  the 
salary  of  the  plaintiff  any  sum  of  money  for  extra  work  on  Sundays. 
His  salary  was  fixed  at  the  amount  stated  in  the  statute.  Now,  the 
amoimt  stated  in  the  statute,  as  recited  in  the  preamble  as  the  salary 
of  the  section  foremen,  was  $1,000  each  ;  and  that  seems  to  me  to  be 
the  amount  which  the  board  of  estimate  and  apportionment  fixed  as 
the  salary  of  such  section  foremen.  Assuming  that  the  board  of 
estimate  and  apportionment  had  power  to  fix  an  amount  which  would 
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be  payable  to  each  of  these  officers  recited  in  the  preamble  as  extra 
pay  for  work  on  Sundays,  it  seems  to  me  that  to  entitle  them  to 
such  extra  compensation  some  specific  sum  must  be  fixed  by  the 
board  of  estimate  and  apportionment  for  Sunday  work  for  each 
employee.  That  the  board  did  not  do.  They  fixed  the  salaries  of 
these  employees  at  the  amount  stated  in  the  statute  as  quoted  in  the 
the  preamble.  The  .amount  stated  in  the  statute  as  so  quoted  as  the 
salary  of  the  section  foremen  was  $1,000  per  year  each,  and  as  that 
was  the  amount  of  salary  fixed  by  the  board  of  estimate  and  appor- 
tionment that  salary  was  all  that  the  plaintiff  was  entitled  to. 

But  I  think  it  also  clear  that  it  was  the  meaning  of  the  statute  that 
the  salary  of  the  section  foremen  should  not  exceed  $1,000  per  year. 
The  section  in  question  fixed  the  compensation  of  all  of  the  uni- 
formed force  of  the  department.  After  fixing  an  annual  compensa- 
tion for  each  officer  there  followed  a  semi-colon,  thus  separating  each 
officer  from  those  that  preceded  and  those  that  followed  ;  and  at  the 
end  of  this  enumeration  is  the  provision,  "  of  the  hostlers,  seven  hun- 
dred and  twenty  dollars  each,  and  extra  pay  for  work  on  Sundays." 
From  this  provision  of  the  statute  it  would  seem  plain  that  the  words 
"  and  extra  pay  for  work  on  Sundays  "  applied  only  to  the  hostlers. 
The  Legislature  gave  to  the  board  of  estimate  and  apportionment 
power  to  fix,  in  addition  to  the  $720  per  year  to  be  paid  to  the  hostlers, 
an  additional  compensation  for  Sunday  work,  but  made  no  such  pro- 
vision for  the  other  officers  named.  An  officer  taking  this  appoint- 
ment under  the  statute  would  understand  that  his  salary  was  not  to 
exceed  $1,000  per  year  and  that  it  was  to  cover  all  services  rendered  to 
the  city  under  his  appointment  whether  on  Sundays  or  week  days. 
That  he  might  be  called  upon  to  work  on  Sundays  was  apparent  from 
the  statute,  and  such  work  would  not  entitle  him  to  receive  any  com- 
pensation in  addition  to  that  fixed  by  the  board  of  estimate  and  appor- 
tionment. His  salary  for  the  work  performed  under  the  statute 
was  fixed,  and  if  he  did  not  wish  to  perform  the  services  required  of 
him  for  the  compensation  fixed  by  law  he  was  not  compelled  to 
remain  in  the  employ  of  the  department.  Many  other  officers  are 
required,  by  the  nature  of  the  services  which  they  are  appointed  to 
perform,  to  work  on  Sunday,  notably  policemen  and  firemen  ;  and 
it  is  clear  that  the  salary  paid  to  them  includes  the  service  that  they 
perform  on  Sunday. 


Digitized  by  VjOOQIC 


344  CALAHAN  v.  THE  MAYOR. 


First  Department,  November  Term,  1898.  [Vol.  84. 

I  think,  therefore,  that  the  salaries  as  contemplated  by  this  statute 
were  not  to  exceed  the  amount  named,  and  that  the  provision  that 
the  board  of  estimate  and  apportionment  could  fix  a  sum  as  compensa- 
tion for  work  on  Sundays  applied  only  to  the  hostlers ;  that  the 
board  of  estimate  and  apportionment,  in  passing  the  resolution  which 
they  did,  fixed  the  salary  of  the  plaintiff  at  $1,000,  the  amount  stated 
in  the  statute,  and  that  he  was  not  entitled  to  any  greater  compen- 
sation for  his  services  to  the  city.  There  is  nothing  to  show  that  by 
subsequent  action  the  board  allowed  to  the  plaintiff  any  sum  for 
extra  Sunday  work.  It  appears  that  on  December  27,  1804,  the 
commissioner  of  street  cleaning  presented  to  the  board  of  estimate 
and  apportionment  an  estimate  of  the  necessary  expenses  for  Sun- 
day work  whicli  would  include  a  payment  to  each  of  the  oificers 
named  in  this  section  of  the  statute,  but  there  is  no  evidence  that 
the  board  took  any  action  on  this  report  which  would  entitle  plain- 
tiff to  any  compensation  in  addition  to  the  salary  allowed  him  by 
the  former  resolution. 

I  think,  therefore,  that  the  plaintiff  was  not  entitled  to  recover 
extra  pay  for  Sunday  work,  and  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

McLaughlin,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Edward  A.  Calahan,  Respondent,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Appellant. 

iV5?w  York  city — action  for  tervices  rendered  to  the  boai'd  of  fire  commiMioners — 
failtcre  to  record  a  resolution  of  such  board  reciting  such  employment  —  oral  evi- 
dence estMishing  the  passage  of  such  resolution. 

In  an  action  for  services  rendered  by  the  plaintiff  as  an  electrical  expert  for  the 
city  of  New  York  under  the  alleged  direction  of  the  board  of  fire  commissiou- 
ers.  a  defense  that  he  was  not  employed  by  any  competent  authority  to  do  the 
work  is  not  established  where  it  appears  that,  although,  during  the  time  that 
the  plaintiff  was  at  work,  there  was  not  upon  the  record  of  the  board  of  flre 
commissioners  any  entry  of  a  resolution  pursuant  to  which  he  was  employed, 
a  resolution  was  subsequently  passed  by  that  board  reciting  the  passage  of  a 
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resolution  employing  the  plaintiff  at  ten  dollars  a  day  (which  resolution,  on 
account  of  the  absence  of  the  secretary,  was  not  entered  upon  the  minutes),  and 
amending  the  minutes  accordingly,  and  where  it  further  appears,  by  the 
testimony  of  the  president  of  the  board,  that  such  resolution  had  been  adopted. 
In  such  a  case  the  president  of  the  board  may  testify  to  the  passage  of  the  reso- 
lution and  his  testimony  is  not  objectionable  on  the  ground  that  it  varies  the 
record. 

Appeal  by  the  defendant,  The  Mayor,  Aldermen  and  Commonalty 
of  the  City  of  New  York,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Kew  York  on  the  4th  day  of  April,  1898,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on  the  7th 
day  of  April,  1898,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Theodore  Connoly^  for  the  appellant. 

Lorenzo  Semple^  for  the  respondent. 

4 
RUMSEY,  J. : 

ThiF  action  was  brought  to  recover  for  certain  work  done  by  the 
plaintiff  for  the  defendant,  as  an  electrical  expert.  There  is  sub- 
stantially no  dispute  as  to  the  facts.  On  the  20th  of  May,  1895,  the 
board  of  fire  commissioners  passed  a  resolution  to  invite  the  attend- 
ance of  an  electrical  expert  at  a  meeting  to  be  held  on  the  twenty- 
first  of  the  month.  The  plaintiff  was  present  at  that  meeting. 
Subsequently  the  plaintiff  worked  as  an  electrical  expert  for  the 
city  nnder  the  direction  of  the  board  of  fire  commissioners,  one  hun- 
dred and  twenty-six  days,  for  thirty-seven  of  which  he  received  pay- 
ment at  the  rate  of  ten  dollars  a  day.  He  claims  that  lie  was  employed 
by  the  board  of  fire  commissioners  to  do  the  work  for  that  price,  and  he 
brings  this  action  to  recover  his  compensation  for  eighty-nine  days, 
the  remainder  of  the  time  during  which  he  worked,  and  for  which  he 
was  not  paid.  The  defense  was,  substantially,  that  the  plaintiff 
was  not  employed  by  any  competent  authority  to  do  this  work. 
During  the  time  that  the  plaintiff  was  at  work  there  was  not  upon 
the  record  of  the  board  of  tire  commissioners  any  entry  of  the 
resolution  pursuant  to  which  he  was  employed ;  but  on  the  22d  day 
App.  Div.—  Vol.  XXXIV.        44 
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of  July,  1896,  a  resolution  was  passed  by  that  board  reciting  that 
on  the  2l8t  of  May,  1895,  Calahan  had  been  employed  as  an  elec- 
trical expert  at  ten  dollars  a  day  and  that  at  that  time,  on  account 
of  the  absence  of  the  secretary,  no  minute  of  said  employment  was 
made  upon  the  minutes  of  that  meeting,  and  amending  the  minutes 
of  that  meeting  by  adding  to  them  the  statement  that,  by  a  resolu- 
tion of  the  board,  it  was  duly  determined  that  E.  A.  Calahan  be 
employed  as  an  electric  expert  to  aid  the  board  in  the  investigation 
of  the  bureau  of  fire  alarm,  telegraph  and  fire  appliances,  his  com- 
pensation to  be  at  tlie  rate  of  ten  dollars  a  day.  This  resolution 
was  offered  in  evidence  upon  the  trial.  It  was  objected  to  by  the 
defendant,  but  his  objection  was  overruled,  and  the  resolution  was 
received. 

In  addition  to  that,  the  president  of  the  board  of  fire  commis- 
sioners testified  to  the  passage  of  the  resolution  for  the  employ- 
ment of  the  plaintiff,  substantially  as  it  was  recited  in  the  resolution 
of  July  22,  189G,  but  that  it  did  not  appear  on  the  original  minutes 
of  the  board  because  of  the  absence  of  the  secretary.  This  evidence, 
also,  was  objected  to  upon  the  ground,  as  claimed  by  the  defendant, 
that  it  was  not  competent  to  vary  the  record  by  parol  testimony.  His 
objection  was  overruled  and  the  evidence  was  received  under  his 
exception,  and  the  defendant  relies  upon  the  correctness  of  these 
two  rulings  to  reverse  the  judgment.  The  right  of  the  plaintiff  to 
recover  in  this  action  depends  upon  the  fact  that  he  was  lawfully 
employed  at  the  agreed  compensation  and  that  he  did  the  work,  and 
not  at  all  upon  the  fact  that  the  minutes  of  the  board  of  fire  commis- 
sioners are  properly  kept,  or  whether  they  are  kept  at  all.  It  was  no 
part  of  his  duty  to  keep  them,  nor  had  he  any  right  to  interfere  with 
them,  nor  had  he  any  way  of  ascertaining  whether  the  resolution  was 
entered  upon  the  minutes.  If  the  resolution  was  passed  and  he  did 
the  work  in  pursuance  of  it,  he  was  entitled  to  recover  without  regard 
to  the  question  whether  the  secretary  of  the  board  had  done  his  duty 
in  keeping  accurate  minutes.  {Bigelow  v.  Perth  Ainboy^  25  N.  J. 
Law,  297;  Moore  v.  The  Mayor,  73  K  Y.  245.)  He  was  not 
precluded  by  the  fact  that  nothing  appeared  in  the  minutes  upon  the 
subject.  There  is  no  statute  making  the  record  of  the  board  of  fire 
commissioners  the  only  evidence  of  the  passage  of  a  resolution,  but 
the  plaintiff  is  at  liberty,  if  it  becomes  necessary  for  him  to  make  proof 
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of  that  fact,  to  prove  it  just  as  any  other  fact  might  have  been  proved. 
It  was  competent,  therefore,  for  him  to  establish  by  the  testimony  of 
the  president  of  the  board,  as  he  did,  that  the  resolution  was  passed ; 
and  that  evidence  was  not  objectionable  because  it  varied  a  record. 
Parol  evidence  may  always  be  received  to  show  that  a  resolution 
was  passed  by  a  municipal  corporation  authorizing  certain  work  to 
be  done,  if  the  records  fail  to  show  it.  (Dillon  Mun.  Corp.  [ith 
ed.]  §§  300,  301.) 

There  can  be  no  doubt,  either,  of  the  power  of  the  board  to 
amend  its  minutes,  if  such  amendment  became  necessary.  (Dillon 
Mun.  Corp.  [4th  ed.]  §  297.) 

The  evidence  objected  to  was,  therefore,  competent  and  properly 
received,  and  the  judgment  and  order  must  be  affirmed,  with  costs. 

Van  Bbunt,  P.  J.,  Barrett,  Ingraham  and  McLaughlin,  JJ.^ 
concurred. 

Judgment  and  order  affirmed,  with  costs.  ' 


Jenyns  C.  Battersby,  Plaintiff,  v.  Peter  F.  Collier,  Defendant.     34        847 

A  notics  of  appeal,  when  improper —  complaint  in  an  action  for  libel — criticism  of 
a  picture  —  a  libel  must  relate  to  professional  cliaraeter  generally,  not  to  a  particu- 
lar work. 

Where  exceptions  are  ordered  to  be  heard  at  the  Appellate  Division  in  thie  first 
instance  upon  the  dismissal  of  the  complaint  by  the  court  at  the  trial,  and  judg- 
ment is  suspended  until  the  hearing  and  decision  thereon,  the  service  of  a  notice 
of  appeal  is  both  unnecessary  and  improper. 

The  complaint  in  an  action  for  libel  should  set  forth  the  words  complained  of  aa 
used  by  the  defendant,  and  it  is  not  sufficient  to  set  out  their  tenor  and  effect 
with  innuendoes. 

In  an  action  for  libel  against  the  plaintiff  in  his  profession  as  an  artist,  the  com- 
plaint alleged  that,  in  the  article  complained  of,  published  in  the  defendant's 
newspaper,  the  words  occurred:  "What  matters  it  if  the  Colonel's  ideas  of 
color,  light  and  shade  were  a  trifle  hazy,  if  his  perspectives  was  a  something 
extraordinary,  his  '  breadth '  and  '  treatment  *  and  *  tone '  truly  marvelous  ?  The 
surrender  was  a  great,  a  vast  picture,  and  it  was  the  Colonel's  life." 

Meidy  that,  conceding  that  these  words  applied  to  a  picture  painted  by  the  plain- 
tiff, the  natural  construction  of  them  would  not  make  them  anything  more  thaa 
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a  fair  criticism  of  the  particular  picture  —  such  as  is  always  permitted  in  regard 
to  any  work  of  art  to  which  the  attention  of  the  public  has  been  invited  —  there 
being,  in  this  case,  no  allegation  in  the  complaint  that  the  words  were  published 
with  any  malicious  intent. 
Nothing  can  be  said  to  be  libelous  of  a  man  in  his  profession  unless  it  degrades 
or  lowers  him  in  his  professional  character  generally,  and  it  is  not  a  libel  of  one 
in  that  regard  to  say  that,  in  any  particular  work,  he  has  fallen  below  the 
proper  standard  or  has  made  a  failure. 

Motion  by  the  plaintiff,  Jenyns  C.  Battersby,  for  a  new  trial  upon 
a  case  containing  exceptions,  ordered  to  be  heard  at  the  Appellate 
Division  in  the  first  instance,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term. 

Charles  Wehle,  for  the  motion. 
John  T,  Fenloriy  opposed. 
EUMSET,  J. : 

Before  proceeding  to  the  discussion  of  this  case,  it  is  proper  to 
call  attention  to  the  form  of  the  order  directing  the  exceptions  to  be 
heard  in  this  court  in  the  first  instance.  That  order  provides  for 
the  service  of  a  notice  of  appeal,  which  was  entirely  unnecessary 
and  improper.  Where  the  exceptions  are  ordered  to  be  heard,  as 
was  done  here,  and  judgment  is  suspended  until  the  hearing  and 
decision,  there  is  nothing  to  appeal  from.  The  only  proceedings 
that  can  be  taken  are,  the  making  of  a  case  or  bill  of  exceptions 
and  bringing  the  exceptions  to  be  heard  in  this  court ;  and  no  judg- 
ment can  be  entered  until  after  the  determination  of  the  Appellate 
Division  shall  be  had  upon  the  motion  for  a  new  trial. 

The  action  is  for  a  libel  of  the  plaintiff  claimed  to  have  been 
published  in  a  periodical  controlled  by  the  defendant.  It  has  been 
twice  tried.  Upon  the  first  trial,  the  plaintiff  had  a  verdict  which, 
upon  appeal,  was  reversed  by  this  court.  Upon  the  second  trial,  the 
complaint  was  dismissed  before  any  evidence  had  been  given,  for 
the  reason  that  the  facts  stated  in  it  did  not  constitute  a  cause  of 
action.  The  exception  taken  to  that  ruling  was  ordered  to  be  heard 
in  the  first  instance  in  this  court,  and  the  case  now  comes  here  upon 
a  motion  for  a  new  trial  made  by  the  plaintiff  upon  the  exception 
thus  taken. 

The  plaintiff  in  his  complaint  seeks  to  present  his  case  in  three 
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aspects,  although  he  does  not  set  out  in  form  three  causes  of  action ; 
but  he  claims  that  the  facts  stated  by  him  are  sufficient  to  show  that 
a  libel  was  published  of  him  personally  by  holding  him  up  to  ridi- 
cule and  contempt,  and  that  the  same  publication  is  also  a  libel 
against  him  in  his  profession  as  an  artist  by  malicious  criticism  of  a 
picture  produced  by  him. 

So  far  as  the  iirst  claim  is  concerned,  it  was  disposed  of  when 
this  case  was  before  the  court  on  a  former  appeal.  At  the  trial  then 
under  review,  the  court  withdrew  from  the  jury  any  question  of 
libel  so  far  as  the  painting  was  concerned,  but  left  it  to  them  to 
determine  whether  the  publication  held  the  plaintifiE  up  to  ridicule  by 
untruthfully  describing  or  portraying  him  as  living  in  such  a  state 
of  poverty,  when  attempting  to  complete  a  painting  of  no  artistic 
merit,  that  he  finally  died  of  want  and  in  misery  and  wretchedness. 
Upon  the  appeal  it  was  held  that  the  complaint  did  not  set  out  facts 
sufficient  to  constitute  a  libel  against  the  plaintiflE  personally,  and 
for  that  reason  that  the  learned  court  had  erred  in  sending  that 
question  to  the  jury.  {Battersby  v.  Collier^  24  App.  Div.  89.)  So 
far,  therefore,  as  that  supposed  cause  of  action  is  concerned,  the 
question  is  determined,  and  it  must  be  held  that  there  are  not  in 
this  complaint  any  sufficient  allegations  to  constitute  a  cause  of  action 
against  the  plaintiff  personally. 

The  only  question  then  left  is,  whether  the  facts  set  out  in  the 
complaint  are  sufficient  to  constitute  a  cause  of  action  for  a  libel 
against  the  plaintiff  in  his  profession  as  an  artist.  That  matter  was, 
by  the  former  decision,  left  undecided.  It  was  therein  held,  how- 
ever, that  the  complaint,  while  it  need  not  set  forth  the  extraneous 
facts  which  show  the  application  of  the  libelous  matter  to  the  plain- 
tiff, must  contain  the  alleged  libelous  matter  itself ;  and  that  a  ref- 
erence to  it  and  a  statement  of  what  the  plaintiff  infers  from  parts 
of  it  which  are  not  set  forth  in  the  complaint,  are  not  sufficient.  In 
actions  of  this  kind,  the  words  complained  of  as  used  by  the  defend- 
ant must  be  set  out  in  the  complaint,  and  it  is  not  sufficient  to  set 
out  the  tenor  and  effect  of  them.  (  Ward  v.  Clarke  2  Johns.  10 ; 
Odgers  Sland.  &  Lib.  471.)  This  is  necessary  in  order  that 
the  court  may  judge  whether  the  words  constitute  a  cause  of  action, 
and  also  because  the  defendant  is  entitled  to  know  the  precise  charge 
against  him  and  cannot  shape  his  case  until  he  knows  it.     It  is  not 
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sufficient  to  give  the  substance  or  purport  of  the  libel  with  innuen- 
does. This  being  the  rule,  the  question  presented  here  is  to  be 
determined  by  a  consideration  of  that  portion  of  the  article  which  is 
set  out  in  the  complaint;  and  unless  that  portion,  interpreted  in 
view  of  the  surrounding  facts  stated  in  the  complaint,  constitutes  a 
libel  against  the  plaintiff  in  his  profession  as  an  artist,  the  ruling  at 
the  Trial  Term  was  well  made,  and  the  motion  for  a  new  trial  must 
be  denied. 

The  complaint  states,  substantially,  that  the  plaintiff  is  an  artist, 
and  that  for  six  years  he  has  been  and  still  is  engaged  in  painting  a 
picture  representing  the  meeting  of  Generals  Grant  and  Robert  Lee 
at  Appomattox  Court  House,  at  which  time  the  plaintiff  was  present 
as  an  officer  in  the  United  States  service.  It  is  said  in  the  complaint 
that  the  picture  was  produced  from  sketches  made  by  the  plaintiff 
from  personal  recollection  and  from  pictures  and  photographs ;  that 
the  plaintiff's  studio  was  in  West  Thirtieth  street  in  the  city  of  New 
York ;  that  numerous  persons  who  were  introduced  to  the  plaintiff 
by  friends  called  at  the  said  studio  and  were  permitted  to  inspect 
the  said  picture,  although  the  same  was  not  completed  ;  that  in 
December,  1892,  a  writer  employed  by  the  defendant  on  his  news- 
paper called  at  the  plaintiff's  studio  and  was  introduced  by  a  friend 
and  inspected  the  picture,  and  that  all  the  details  thereof  were 
explained  to  her.  It  is  alleged  that  after  the  inspection  by  this  writer, 
and  on  the  24th  of  December,  1892,  an  article  appeared  in  the  defend- 
ant's newspaper,  entitled  "  The  Colonel's  Christmas,"  and  contained 
certain  illustrations  designed  to  represent  the  colonel,  both  living 
and  dead. 

It  is  not  necessary  to  consider  the  allegations  with  regard  to  these 
illustrations,  which  are  relied  upon  simply  to  constitute  a  libel 
against  the  plaintiff  personally,  because  it  has  already  been  decided 
that  they  are  not  effective  for  that  purpose. 

The  complaint  then  contains  further  allegations,  that,  while  the 
plaintiff  is  not  mentioned  in  the  article,  nor  any  name  given  to  the 
"  Colonel,"  the  references  to  the  plaintiff,  to  his  work  and  to  his 
studio,  are  so  full  and  complete  that  all  who  have  heard  of  the 
plaintiff  and  his  work  in  producing  the  painting,  all  his  friends  and 
acquaintances  who  read  the  article,  recognize  the  fact  that  the  plain- 
tiff is  meant  and  referred  to  as  the  '^  Colonel "  in  said  article,  and 
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the  complaint  contains  other  details  tending  to  show  that  the  person 
referred  to  in  the  article  is  the  plaintiff.  It  is  also  stated  in  the 
complaint  that  the  references  in  the  article  to  the  studio  mentioned, 
and  the  description  of  the  person  engaged  in  painting  the  picture 
represented  in  the  article,  the  picture  itself,  and  the  place  where  it 
was  painted,  and  the  similarity  of  the  plaintiff  to  the  painter,  are 
all  unmistakable  and  describe  the  plaintiff  and  his  picture  and  his 
studio.  The  complaint  then  contains  an  allegation  that  the  article  so 
published  and  references  therein  to  the  plaintiff  under  the  name  of  the 
^'  Colonel "  are  libelous,  and  calculated  to  degrade  and  ridicule  the 
plaintiff  and  to  lower  his  character  as  an  artist  and  as  the  painter  of 
eaid  historical  painting ;  that  the  painting  is  referred  to  as  an  "  awful 
daub,"  and  that  all  references  to  the  picture  which  do  not  describe 
it  as  a  "  daub,"  the  work  of  an  immature  if  not  imbecile  person, 
are  sarcastic. 

Thus  far  in  the  complaint  no  portion  of  the  libel  has  been  set 
out,  and  we  have  only  the  inferences  which  the  plaintiff  sees  iit  to 
draw  from  what  he  says  are  the  contents  of  the  article.  It  is  said 
by  the  plaintiff  that  the  article  was  written  with  reference  to  an 
historical  picture ;  that  the  words  in  it  are  such  as  to  point  to  the 
plaintiff  as  the  person  intended  to  be  spoken  of,  and  that  the  refer- 
ences are  libelous  and  calculated  to  degrade  and  ridicule  the  plaintiff 
in  his  character  as  an  artist.  But  all  these  tlnngs  are  stated  simply 
as  inferences  which  tlie  plaintiff  draws  from  what  he  says  is  the 
article  published  in  the  defendant's  paper,  and  nothing  is  presented 
from  which  even  the  tenor  and  effect  of  the  article  can  be  inferred. 
The  complaint  then  contains  the  following  statement :  "  That  in 
said  article  the  words  occur :  '  What  matters  it  if  the  Colonel's  ideas 
of  color,  light  and  shade  were  a  trifle  hazy,  if  his  perspectives*  was 
a  something  extraordinary,  his  'breadth'  and  'treatment'  and 
*  tone '  truly  marvelous  ?  The  surrender  was  a  great,  a  vast  pic- 
ture, and  it  was  the  Colonel's  life.' "  The  complaint  alleges  that 
the  praises  were  only  meant  Siircastically  and  that  the  opposite  was 
meant  to  be  expressed.  The  complaint  then  contains  an  allegation 
that  in  and  by  said  article  it  was  designed  to  charge  and  insinuate 
that  the  plaintiff  is  not  an  artist  and  not  qualified  to  paint  a  picture, 
and  that  the  picture  then  being  painted  by  the  plaintiff  was  a  ridic- 
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ulcus  production  of  no  artistic  merit  and  a  mere  "  daub."  There 
are  other  allegations  in  the  complaint  which  it  is  not  necessary  to 
consider. 

It  was  necessary,  of  course,  for  the  plaintiff  to  set  up  all  such 
matters  of  inducement  by  way  of  innuendo  as  would  enable  the 
court  in  construing  the  article  to  possess  itself  of  the  circumstances 
surrounding  the  case,  and  to  construe  the  pleading  in  view  of  all 
those  circumsttmces ;  but  the  innuendoes  in  the  complaint  cannot  be 
made  to  enlarge  the  natural  meaning  of  the  words,  nor  can  they  be 
made  to  introduce  new  matter.  (Odgers  Sland.  &  Lib.  101 ;  Towns. 
Sland.  &  Lib.  579,  580,  682.)  The  only  object  of  these  allegations 
is  to  enable  the  court  fully  to  understand  the  words  set  out  in  the 
complaint,  and  to  attribute  to  them  the  natural  meaning  in  view  of 
the  circumstances  surrounding  the  whole  transaction  at  the  time 
the  words  were  printed.  So,  therefore,  the  part  of  this  complaint 
upon  which  the  plaintiff  must  rely  as  stating  a  cause  of  action  for 
libel  is,  not  that  portion  which  contains  inferences  drawn  by  himself 
as  to  the  defendant's  meaning  in  publishing  the  article,  but  only 
those  words  which  are  actually  set  out  as  construed  in  view  of  the 
other  allegations  of  the  complaint. 

It  is  quite  clear  that  there  is  nothing  in  the  words  set  out  from 
which  any  description  of  the  painting  itself  can  be  ascertained.  It 
may  be  said  that  it  is  fair  to  infer  from  them  that  there  was  a  paint- 
ing and  that  it  was  painted  by  the  plaintiff,  because  the  complaint 
alleges  tliat  the  person  named  as  the  "  Colonel "  is  the  plaintiff. 
But  in  considering  the  words,  we  must  dismiss  all  that  portion  of 
the  article  not  set  out  in  the  pleading  in  which  it  is  claimed  that  the 
references  to  the  plaintiff  are  libelous,  and  contine  ourselves  to  the 
construction  of  the  words  only  that  are  alleged.  Conceding  that 
those  words  apply  to  a  picture  painted  by  the  plaintiff,  the  natural 
construction  of  them  cannot  be  said  to  be  anything  more  than  a  fair 
criticism  of  the  particular  picture.  Nothing  whatever  is  said  as  to 
the  general  qualifications  of  the  plaintiff  as  an  artist ;  but  all  that  is 
said  is  in  reference  to  this  particular  picture ;  and  of  this  picture 
it  is  said  that  the  plaintiff's  ideas  of  color,  light  and  shade  are  a  trifle 
hazy ;  that  his  perspectives  are  something  extraordinary,  and  his 
breadth  and  tone  and  treatment  truly  marvelous,  and  that  the 
picture  is  a  vast  picture,  and  it  was  the  colonel's  life.     While  it 
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may  be  said  that  these  things  were  meant  sarcastically,  yet  it 
cannot  be  fairly  claimed  that  they  refer  to  anything  more  than 
the  particular  picture;  and  there  are  no  allegations  in  the  com- 
plaint from  which  the  jury  would  have  a  right  to  infer  that 
there  was  any  other  intention  in  the  publication  of  the  article  than 
a  fair  criticism  upon  the  particular  picture  which  had  been  exhibited 
by  the  plaintiflE  to  numerous  people.  It  may  be  that,  if  the  whole 
article  were  taken  together,  it  would  be  found  that  the  statements  in 
it  were  such  as  to  ridicule  and  depreciate  the  plaintifiE  in  his  profes- 
sion as  an  artist  and  to  lower  his  character  in  that  regard ;  but  the 
only  question  is  whether  that  meaning  can  be  deduced  from  the 
particular  words  set  out  in  the  complaint.  Unless  it  can  be,  then, 
without  doubt,  the  complaint  does  not  set  out  a  libel. 

Fair  and  legitimate  criticism  is  always  permitted  upon  any  work 
of  art  to  which  the  attention  of  the  public  has  been  invited.  It 
appears  in  this  case  that  this  picture  was  exhibited  to  numerous  per- 
sons, and  that  it  was  intended  to  be  exhibited  at  the  World's  Fair  in 
Chicago  in  1893.  That  being  so,  it  was  clearly  proper  for  any  person 
to  whom  it  was  exhibited  to  criticise  it  fairly  and  with  an  honest 
purpose.  So  long  as  that  criticism  was  thus  made,  it  was  legitimate 
and  could  not  properly  be  said  to  be  libelous.  (Odgers  Sland.  & 
Lib.  34,  36 ;  Oarr  v.  Seldeti,  6  Barb.  416 ;  Foot  v.  Brown^  8  Johns. 
64.)  There  is  no  allegation  in  this  complaint  that  the  words  were 
published  with  any  malicious  intent.  It  is  quite  true  the  complaint 
does  allege  that  the  illustrations  and  the  sensational  references 
in  said  article  falsely  and  maliciously  represented  this  plaintiff  in 
the  position  of  a  ridiculous,  half -demented  dotard  and  beggar;  but 
these  allegations  are  simply  the  inferences  the  plaintiff  has  seen  fit 
to  draw  from  that  portion  of  the  article  which  is  not  set  out  in  the 
complaint,  and  do  not  operate  as  an  allegation  that  the  criticism 
itself  was  made  improperly,  or  dishonestly  or  maliciously.  Careful 
consideration  of  the  words  which  are  set  out  in  the  complaint  shows 
clearly  that,  taken  by  themselves,  as  they  must  be,  in  view  of  the 
surroundings  stated  in  the  complaint,  they  constitute  no  charge 
against  the  plaintiff  personally,  but  simply  amount  to  a  criticism  of 
the  work  upon  which  he  was  engaged  and  which  had  been  exhibited. 
Thus  regarded,  it  is  quite  clear  that  they  do  not  constitute  a  libel 
App.  Divi—VoL.  XXXIV.        45 
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upon  the  plaintiflE  in  his  profession  as  an  artist  generally,  llowever 
«killf  ul  an  artist  may  be,  it  is  not  a  libel  upon  him  to  say  that  any 
particular  picture  of  his  is  not  good  of  its  kind.  The  same  rules 
must  be  applied  to  persons  in  that  profession  as  apply  to  persons  in 
every  other  profession ;  and  nothing  can  be  said  to  he  libelous  of  a 
man  in  his  profession  except  something  which  degrades  or  lowers 
him  in  his  professional  character  generally  ;  and  it  is  not  a  libel  of 
one  in  that  regard  to  say  that,  in  any  particular  work,  he  has  fallen 
below  the  proper  standard  or  has  made  a  failure. 

For  tliese  reasons  we  tliink  that  the  complaint  does  not  state  facts 
fiufllcient  to  constitute  a  cause  of  action  for  libel  of  the  plaintiff  in 
his  capacity  as  an  artist,  and  that  tlie  action  of  the  trial  judge  in 
dismissing  the  complaint  was  proper.  The  exceptions  should,  there- 
fore, be  overruled,  the  motion  for  a  new  trial  denied,  and  judgment 
ordered  dismissing  the  complaint,  with  costs. 

The  appeal  from  the  order  should  be  dismissed. 

Van  Brunt,  P.  J.,  Barrett,  Inoraham  and  MoLauohun,  JJ., 
concurred. 

Exceptions  overruled,  motion  for  new  trial  denied,  and  judgment 
ordered  dismissing  complaint,  with  costs.  Appeal  from  order 
dismissed. 


George  B.  Hand,  Respondent,  v.  Gas  Engine  and  Power  Com- 
pany and  Charles  L.  Seabury  &  Co.,  Consolidated,  Appellant. 

Advertising  —  to  be  paid  for  by  certain  deductions  from  the  price  of  articles  to  he 
jnirchased  —  such  provision  is  not  applicable  where  the  pu7*chase  is  agreed  to  be  for 
cash. 

Under  an  agreement  made  by  a  corporation  providing  that,  "  in  consideration  of 
the  insertion  of  an  advertisement  *  *  *  we  promise  to  allow  and  deduct 
from  our  contract  price  for  naphtlia  launches,  providing  said  price  amounts  to 
$5,000  or  more,  the  sum  of  eleven  hundred  and  fifty-five  dollars  ($1,155)  on  or 
after  publication  and  delivery  to  us  of  twenty-five  books  containing  our 
advertisement,"  the  party  by  whom  such  advertisement  is  to  be  inserted  is  not 
entitled  to  offset  the  sum  of  $1,155  against  the  purchase  price  of  two  launches 
for  which  he  has  subsequently  agreed  to  pay  the  sum  of  $5,000  to  a  corpora- 
tion which  had  assumed  the  obligations  of  the  corporation  first  above  mentioned, 
where  such  purchase  has  been  made  without  knowledge  on  the  part  of  the 
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corporation  of  the  intention  of  the  purchaser  to  take  advantage  of  the  adver- 
tising contract,  and  with  a  distinct  statement  by  the  president  of  tlie  corpora- 
tion that  the  sale  was  to  be  for  cash,  in  consideration  of  which  the  corporation 
agreed  to  fix  the  price  at  the  sum  of  $5,000. 
McLaughlin,  J.,  dissented. 

Appeal  by  the  defendant,  the  Gas  Engine  and  Power  Company 
and  Charles  L.  Seabury  &  Co.,  Consolidated,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  tlie  county  of  New  York  on  the  13th  day  of  April, 
1898,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court. 

£.  P,  Johnsoiij  for  the  appellant. 

Charles  De  JTart  Brower^  for  tlie  respondent. 

Patterson,  J. : 

On  the  trial  of  this  action  the  court  directed  a  verdict  for  the 
plaintiff  upon  all  the  evidence  introduced  by  both  parties.  The 
defendant  had  asked,  on  that  evidence,  to  go  to  the  jury,  and 
excepted  to  the  refusal  of  the  court  to  allow  him  to  do  so.  The 
only  matter  to  be  considered  on  this  appeal,  which  is  from  the 
judgment  entered  npon  the  verdict,  is  as  to  the  correctness  of  the 
disposition  of  the  cause  made  by  the  trial  judge.  The  action  was 
brought  by  the  assignee  of  one  E.  S.  Hand,  who,  on  the  Slst  of 
October,  1890,  entered  into  a  contract  with  the  Gas  Engine  and 
Power  Company  to  insert  in  a  book  being  published  by  him  an 
illustrated  advertisement  of  the  articles  in  which  the  Gas  Engine 
and  Power  Company  dealt.  It  appears  that  the  agreed  value  of 
the  advertising  was  $1,155,  but  it  was  provided  in  the  contract 
as  follows:  *' In  consideration  of  the  insertion  of  an  advertise- 
ment, *  *  *  we  promise  to  allow  and  deduct  from  our  con- 
tract price  for  naphtha  launches,  providing  said  price  amounts  to 
$5,000  or  more,  the  sum  of  eleven  hundred  and  lifty-five  dollars 
($1,155)  on  or  after  publication  and  delivery  to  us  of  twenty-five 
books  containing  our  advertisement,"  and  further :  "  In  tlie  event  of 
said  purchase  not  being  made  good,  we  are  to  be  absolutely  acquitted 
of  any  charge  for  the  advertisement  herein  provided."  It  is  alleged 
in  the  complaint  that  on  the  6th  day  of  December,  1897  (more  than 
seven  years  after  this  contract  was  entered  into),  the  defendant, 
the  "  Gas  Engine  &  Power  Company  and  Charles  L.  Seabury  &  Co., 
Consolidated,"  contracted  to  sell  to  E.  S.  Hand,  at  its  contract  price 
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of  $5,000,  two  naphtha  launches,  and  the  said  Hand  agreed  to  pur- 
chase the  same  at  the  price  of  $5,000,  and  requested  that  the  same 
be  delivered  on  or  about  May  1, 1898.  That  thereupon  Hand  duly 
tendered  to  the  defendant  the  advertising  contract  and  the  sum  of 
$3,845  in  cash,  in  full  payment  of  the  contract  price  of  $5,000,  and 
demanded  that  the  defendant  allow  and  deduct  $1,155  from  its 
contract  price  of  $5,000  for  said  launches,  and  that  the  said  defend- 
ant refused  the  tender  and  the  demand,  and  has  refused  to  deliver  the 
naphtha  launches  and  to  deduct  the  sum  of  $1,155  from  the  price 
of  the  launches,  and  refused  to  accept  the  advertising  contract  at  all 
as  part  payment  for  the  launches.  Therefore,  it  is  claimed  the 
agreed  value  of  the  advertising  is  recoverable  in  this  action.  It  also 
appears  that  the  Gas  Engine  and  Power  Company  in  1896  changed 
its  name  to  that  of  the  present  defendant.  All  the  allegations  of 
the  plaintiff's  complaint  are  admitted  by  the  answer,  except  the 
averment  respecting  the  making  of  an  agreement  to  sell  naphtha 
launches  and  of  a  refusal  to  deliver  the  launches,  and  of  the  plain- 
tiff being  the  assignee  of  E.  S.  Hand.  Those  allegations  are  denied. 
On  the  trial  of  the  cause,  it  was  virtually  conceded  by  the  president 
of  the  defendant  that  the  obligation  rested  upon  it  to  recognize  and 
perform  the  contracts  of  the  Gas  Engine  and  Power  Company,  and  no 
claim  is  made  that  the  advertising  was  not  done  in  the  manner  con- 
templated by  the  contract  of  1890,  referred  to  in  the  complaint.  • 

There  was,  however,  in  contest  between  the  parties,  on  the  trial, 
an  issue  of  fact  as  to  any  agreement  having  been  made  on  the  6th  day 
of  December,  1897,  the  defendant  contending  that  the  minds  of  the 
parties  had  not  really  met  as  to  the  terms  of  payment  of  the  price 
at  which  the  launches  were  to  be  sold.  The  only  witnesses  as  to  what 
occurred  in  the  negotiations  respecting  the  launches  were  the  plain- 
tiff's assignor,  who  was  an  interested  party  seeking  to  have  his 
advertising  contract  enforced,  and  the  president  of  the  defendant, 
seeking  to  resist  that  enforcement,  and,  according  to  the  testimony 
of  both,  nothing  whatever  was  said  concerning  the  deduction  from 
the  price  of  the  launches  of  the  $1,155  until  the  negotiations  were 
ended,  and,  as  E.  S.  Hand  says,  he  came  to  make  payment  of  the 
stipulated  price.  Then,  for  the  first  time,  he  produced  the  contract 
for  advertising  and  insisted  upon  his  riglit  to  have  the  amount 
deducted  from  the  purchase  price.     He  says  that  the  president  of 
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the  defendant  agreed  to  sell  him  the  two  launches  for  $5,000,  which 
was  the  amount  of  the  purchase  required  in  order  to  allow  the  offset 
of  the  $1,155 ;  that  tlie  sum  of  $5,000  was  agreed  upon,  and  that 
he  tendered  payment  in  accordance  with  his  advertising  contract, 
Mr.  Amory,  the  president  of  the  defendant,  in  making  his  statement 
of  what  occurred  between  himself  and  E.  S.  Hand  relative  to  the 
launches,  swears  that  Hand  came  to  him  giving  his  name  as  Stokes, 
stating  that  he  wanted  to  buy  two  launches,  and  that  he,  Amory,  then 
stated  that  he  was  willing  to  sell  him  two  launches  selected  by  E. 
S.  Hand  and  fixed  the  price  at  $5,000  with  the  distinct  statement 
that  the  sale  was  to  be  for  cash,  and  that  he  informed  Hand  or 
Stokes  that  a  large  reduction  from  their  catalogue  price  would  be 
made  upon  the  condition  of  payment  being  in  cash.  Mr.  Amory 
also  swears  that  nothing  whatever  was  said  witli  respect  to  Stokes 
being  Hand,  or  Hand  having  a  contract  which  would  allow  the  off- 
set of  $1,155,  and  if  that  had  been  mentioned  he  would  not  have 
agreed  to  sell  these  two  launches  for  the  sum  of  $5,000.  His  evi- 
dence is  to  the  effect  that  he  was  dealing  with  Hand  upon  the  under- 
standing that  the  whole  amount  of  the  purchase  money  was  to  be  paid 
in  cash  and  for  that  reason  he  fixed  the  price  at  the  sum  of  $5,000, 
The  negotiators  were  at  cross  purposes,  Amory  not  suspecting  the 
intention  of  Hand  to  claim  the  benefit  of  the  advertising  contract, 
and  the  latter  fully  intending  to  do  so.  Hand  tendered  the  contract 
of  $1,155  in  part  payment,  but  Mr.  Amory  at  once  declined  to 
receive  it,  and  then  stated  that  this  was  a  special  transaction  and  the 
price  reduced  in  order  that  the  company  might  get  cash,  which  they 
greatly  needed,  that  constituting  the  inducement  of  their  lowering 
the  price. 

The  version  given  by  Mr.  Hand  of  the  negotiations  is  at  variance 
with  the  claim  of  Mr.  Amory  in  this  regard,  but,  nevertheless,  there 
was  the  issue  as  to  whether  or  not  the  minds  of  the  parties  met  as 
to  the  terms  of  payment  for  these  two  launches;  and  that  issue 
should  have  gone  to  the  jury.  There  is  no  question  of  the  plaintiff's 
general  right  under  the  contract  of  advertising ;  there  is  no  ques- 
tion that  the  advertising  was  done,  but  there  was  a  distinct  contest 
before  the  jury  as  to  the  parties  really  having  understood  upon  what 
terms  the  dealing  then  pending  was  made.  It  is  not  worth  while 
diecnssing  the  effect  of  the  suppression  of  facts  by  Hand,  nor  of 
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liis  resorting  to  a  trick  to  realize  more  upon  his  contract  for  adver- 
tising than  would  have  been  allowed  by  the  defendant  had  Hand's 
full  purpose  been  disclosed.  It  is  enough  that  there  was  evidence 
to  go  to  the  jury  to  show  that  the  defendant  would  not  have  ao:reed 
to  sell  the  launches  at  $5,000,  unless  it  was  distinctly  understood  that 
they  were  to  be  paid  for  in  money  at  the  time  of  their  purchase  or 
before  delivery. 

It  is  suggested  that  the  pleadings  are  not  in  a  condition  to  present 
the  precise  issue  which  the  defendant  sought  to  get  before  the  jury, 
but  there  is  a  denial  in  the  answer,  and  further  than  that  all  the 
evidence  that  would  give  rise  to  that  issue  was  in  the  case  without 
objection,  and  we  must  dispose  of  it  in  view  of  that  evidence  and 
the  state  of  the  record  as  it  comes  to  us. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Van  Brunt,  P.  J.,  O'Brien  and  Ingraham,  JJ.,  concurred; 
McLaughlin,  J.,  dissented. 

McLaughlin,  J.  (dissenting) : 

I  dissent.  There  was  no  dispute  of  fact  to  submit  to  the  jury. 
The  only  question  presented  was  one  of  law,  and  this  was  correctly 
disposed  of  by  the  trial  court.  It  will  be  observed  that  all  the  alle- 
gations of  the  complaint  were  admitted  by  the  answer,  except  those 
relating  to  the  contract  to  sell  the  launches,  the  subsequent  refusal 
to  deliver  them,  and  the  assignment  to  the  plaintiff.  These  allega- 
tions were  denied,  but  they  were  all  established  on  the  trial  by 
uncontradicted  evidence.  Therefore,  when  the  trial  closed  and  the 
motion  was  made  for  the  direction  of  a  verdict,  the  question  pre- 
sented was  simply  this  :  Whether  an  offer  by  the  plaintiff  to  pay  a 
portion  of  the  purchase  price  of  the  launches  in  the  defendant's  own 
obligations  tlien  due  was  a  compliance  with  tlie  condition  to  pay 
cash,  and  equivalent  to  a  tender  of  payment  in  cash.  The  trial 
court  held  that  it  was,  and  in  that  I  fully  agree.  Under  the  adver- 
tising contract  the  defendant,  or  the  party  whose  obligation  it  had 
assumed,  agreed  to  allow  and  deduct  from  the  contract  price  of 
launches,  provided  the  price  amounted  to  $5,000  or  more,  $1,155. 
The  plaintiff's  assignor  fully  performed  the  advertising  contract  on 
his  part  to  be  performed,  and  the  price  of  the  launches  contracted  to 
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be  purcliased  amounted  to  $5,000.  Therefore,  by  express  provision 
of  the  advertising  contract,  the  plaintiff  became  entitled  to  have 
applied  on,  or  deducted  from,  the  price  of  the  launches  $1,155. 
The  defendant  was  then  indebted  to  the  plaintiff  in  that  sum,  and 
that  the  sale  was  made  for  cash  in  no  way  altered  the  situation, 
because,  so  far  as  the  defendant  was  concerned,  the  satisfaction  or 
extinguishment  of  the  claim  against  it  for  $1,155  was  equivalent  to 
casli.  The  payment  for  the  launches  in  cash  was  no  more  necessary 
than  the  extinguishment  of  the  indebtedness.  One  must  be  paid 
and  the  other  extinguished,  if  there  was  any  validity  to  the  adver- 
tising contract.  If  the  plaintiff  had  been  guilty  of  fraud  in  obtain- 
ing the  quotation  as  to  the  price  of  the  launches,  or  in  obtaining  the 
contract  as  to  their  sale  and  delivery,  then  another  question  would 
be  presented.  But  there  is  not  even  a  suggestion  of  anything  of 
this  kind  in  the  defendant's  answer,  and  nothing  from  which  it  can 
be  inferred,  except  the  bare  fact  that  the  plaintiff  wanted  the  defend- 
ant to  pay  an  indebtedness  conceded  to  be  due.  I  am  of  the  opin- 
ion, therefore,  that  the  plaintiff  complied  with  the  condition  to  pay 
cash,  by  offering  to  pay  in  the  defendant's  own  then  due  obligation. 
{Foley  V.  Masm^  6  Md.  51.) 

The  judgment  is  right  and  should  be  affirmed,  with  costs. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Riverside  Bank,  Respondent,  v.  Woodhaven  Junction  Land  Com-        ^    — gggi 
PANY,  Appellant,  Impleaded  with  Herbert  F.  Andrews.  ^^  Mis* 5751 

Bajiking  —  the  titU  of  a  hank  to  a  cheek  deposited  —  it  is  not  subject  to  equities 
between,  the  drawer  and  the  depositor  —  when  a  check  becomes  due  —  effect  of  charg- 
ing a  protested  check  back  to  the  account  of  the  depositor. 

"Where  a  customer  of  a  bank  deposits  in  his  general  deposit  account  a  check 
drawn  to  his  order  and  indorsed  by  him,  and  immediately  thereafter  draws  a 
check  upon  such  account  and  withdraws  therefrom  the  amount  of  such  deposit, 
the  bank  becomes  vested  with  a  title  to  the  check  so  deposited,  which  is  not 
subject  to  equities  existing  in  favor  of  the  drawer  of  the  check  as  against  the 
customer,  such,  for  example,  as  that  the  check  was  given  without  considera- 
tion or  for  a  consideration  which  failed,  namely,  in  exchange  for  another  check 
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transferred  by  the  customer  to  the  drawer  upon  a  representation  made  by  the 

customer  that  it  was  good,  the  check  being,  in  fact,  worthless. 
The  check  so  deposited  is  taken  by  the  bank  before  maturity,  as  a  check  is  not, 

strictly  speaking,  due  until  payment  thereof  is  demanded  within  a  reasonable 

time. 
The  bank's  right  to  recover  the  amount  of  the  check  from  the  drawer  is  not 

affected  by  the  fact  that,  by  a  bookkeeper's  entry,  made  subsequent  to  the 

protest  of  the  check,  the  bank  charged  the  amount  of  the  check  back  to  the 

account  of  the  depositor. 

Appeal  by  the  defendant,  the  Woodhaven  Junction  Land  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  tlie  office  of  the  clerk  of  the  county  of  New  York  on 
the  17th  day  of  February,  1S98,  upon  the  verdict  of  a  jury  rendered 
by  direction  of  the  court. 

Louis  C,    ]V/i{to?iy  for  the  appellant. 

Lyman  Z.  Settel^  for  the  respondent. 

Patterson,  J. : 

This  is  an  appeal  by  the  defendant  land  company  from  a  judg- 
ment entered  upon  a  verdict  directed  by  the  court  on  the  trial  of 
this  action.  A  single  question  of  law  is  involved.  The  material 
facts  established  on  the  trial  are  the  following :  One  Andrews  was 
a  depositor  in  the  Kiverside  Bank.  On  tlie  25th  day  of  May,  1897, 
he  deposited  with  that  bank  a  check  for  the  sum  of  $450,  drawn 
by  the  treasurer  of  the  Woodhaven  Junction  Land  Company  to  his, 
Andrews',  order.  The  check  was  indorsed  by  Andrews  and 
deposited  without  any  limitation ;  or,  in  other  words,  it  became  part 
of  Andrews'  general  deposit  account.  On  the  day  of  that  deposit, 
and  before  it  was  actually  made,  Andrews  had  a  balance  of  $85 
standing  to  his  credit  with  the  plaintiff.  Immediately  after  the 
$450  check  was  deposited,  Andrews  presented  his  own  check  for 
$500  drawn  upon  the  plaintiff,  and  on  it  procured  that  amount  to 
be  paid  to  liini  by  the  paying  teller  of  the  bank.  The  $450  check 
was  drawn  on  the  Bank  of  Jamaica.  On  the  same  day  the  plaintiff 
sent  the  check  to  the  Queens  County  Bank,  through  wliich  it  made 
its  Long  Island  collections.  It  was  presented  at  tlie  Jamaica  Bank 
on  the  2Gth  day  of  May,  1897,  and  was  returned  protested,  payment 
having  been  stopped.  Some  time  subsequently,  the  plaintiff  charged 
back  to  Andrews  the  amount  of  the  dislionored  check.     Shortly 
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afterwards  this  action  was  begun  against  the  land  company  and 
Andrews  to  recover  its  amount.  The  defendant  land  company 
admits  the  making  of  its  check  and  its  delivery  to  Andrews,  but 
sets  up  that  the  same  was  given  without  consideration  or  for  a  con- 
sideration that  failed,  namely,  that  it  was  given  to  Andrews  in 
exchange  for  a  certain  other  check  of  one  Walter  Fox  and  upon  a 
representation  made  by  Andrews  that  the  Fox  check  was  good, 
but  it  avers  that  said  check  was  in  fact  worthless.  The  land  com- 
pany, therefore,  has  set  up  as  against  the  title  of  the  plaintiff  and  its 
right  to  recover,  certain  equities  existing  between  it  and  Andrews 
which  would  render  the  check  unenforcible  in  the  hands  of 
Andrews,  and  the  claim  is  made  that  it  is  also  non-enforcible  by  the 
plaintiff. 

It  is  the  settled  law  of  this  State  that,  as  to  a  general  deposit 
account  of  a  dealer  with  a  bank,  the  relation  existing  between  the 
depositor  and  the  bank  is  simply  tliat  of  creditor  and  debtor.  {First 
Natl.  Bank  of  Lyons  v.  Ocean  Natl,  Banh^  60  N.  Y.  278  ;  ^tna 
Natl.  Bank  v.  Fourth  Natl.  Bank,  46  id.  82.)  The  title  to  money, 
checks  or  drafts  deposited  by  a  customer  passes  to  the  bank.  Tlie 
relation  of  a  bank  to  negotiable  drafts  or  checks  under  such  cir- 
cumstances is  veiy  plainly  stated  in  Cragie  v.  Iladley  (99  N. 
Y.  133),  and  it  is  that,  upon  a  deposit  being  made  by  a  cus- 
tomer in  a  bank,  in  the  ordinary  course  of  business,  of  money,  or 
drafts  or  checks  received  or  credited  as  money,  the  title  to  the 
money,  drafts  or  checks  is  immediately  vested  in  and  becomes  the 
property  of  the  bank,  and  it  is  stated  that  that  proposition  is  not 
open  to  question.  As  the  court  in  that  case  says :  "  Tlie  trans- 
action, in  legal  effect,  is  a  transfer  of  the  money,  or  drafts  or 
checks,  as  the  case  may  be,  by  the  customer  to  the  bank,  upon  an 
implied  contract  on  the  part  of  the  latter  to  repay  the  amount  of 
the  deposit  upon  the  checks  of  the  depositor.  The  bank  acquires 
title  to  the  money,  drafts  or  checks  on  an  implied  agreement  to 
pay  an  equivalent  consideration  when  called  upon  by  the  depositor 
in  the  usual  course  of  business."  The  question,  therefore,  before 
the  court  was,  whether  the  defendant  land  company  could  show 
equities  to  defeat  the  plaintiff's  title.  The  check  was  a  negotiable 
instrument;  the  party  primarily  liable  upon  it  was  the  land  com- 
App.  Div.— Yol.  XXXIY.        46 
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pany.  The  plaintiff  was  entitled  to  rely  upon  the  presumption 
that  it  had  been  issued  for  a  valuable  consideration.  (Laws  of  1897, 
chap.  612,  §  50.)  The  plaintiff  was  a  holder  for  value;  it  had 
taken  a  negotiable  check  of  the  land  company,  complete  and 
regular  upon  its  face  and  in  the  usual  course  of  business,  and  gave 
value 'for  it,  namely  :  At  the  time  the  deposit  was  made,  it  paid  to 
Andrews  his  check  of  $500,  $4:15  of  which  must  necessarily  have 
been  paid  from  the  credit  given  on  the  deposit  of  the  $450  check. 
It  was  taken  before  maturity,  for  a  check  is  not,  strictly  speaking, 
due  until  payment  thereof  is  demanded  within  a  reasonable  time. 
{Cruger  v.  Armstrong^  3  Johns.  Cas.  9 ;  Story  Prom.  Notes  [7th 
ed.],  686.)  It  was  taken  in  good  faith,  and  it  is  not  claimed  that, 
at  the  time  it  was  negotiated,  the  plaintiff  had  notice  of  any  equity 
existing  in  favor  of  the  drawer,  or  of  any  iniirmity  in  the  check, 
or  defect  of  title  or  right  in  the  person  negotiating  it. 

The  proof  establishing  all  these  considerations  being  in  the  case, 
the  defendant  land  company  was  not  in  a  position  to  resist  the 
plaintiff's  claim.  It  is  entirely  immaterial  that,  by  a  bookkeeping 
entry,  the  plaintiff  subsequently  charged  the  amount  of  the  check 
back  to  Andrews.  Its  cause  of  action  arising  on  the  check  was 
against  both  the  drawer  and  the  indorser,  and  the  claim  against  the 
drawer  was  not  surrendered,  nor  was  it  released  because  of  the  entry 
referred  to. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  Elizabeth  Ord- 
WAY,  Appellant,  v.  St.  Saviour's  Sanitarium,  Respondent. 

ConstitutioTial  law  —  an  ex  parte  final  eommitment  of  an  inebriate  woman  to  the 
care  of  a  pHvate  corporation  is  invalid  —  t?ie  commitment  cannot  he  upheld  as  a 
temporary  one  —  a  provision  for  a  subsequent  renew  by  habeas  eoipus  is  not  due 
ptvcess  of  law  —  temporary  summary  commitments  of  alleged  incompetent  and 
dangerous  persons  are  proper  —  effect  of  the  voluntary  surrender  of  the  inebriate. 

A  commitment,  under  chapter  467  of  the  Laws  of  1893,  of  an  inebriate  female  to 
St.  Saviour's  Sanitarium,  a  private  corporation,  for  the  term  of  one  year  from 
the  date  thereof,  or  for  so  much  of  said  term  as  may  be  necessary,  in  the  judg- 
ment of  the  trustees  of  said  corporation,  for  treatment  and  reformation,  issued 
in  a  proceeding  instituted,  carried  on  and  concluded  without  notice  to  the 
person  so  committed,  without  a  hearing  and  without  her  presence,  is  not 
due  process  of  law  —  such  commitment  being  final  in  its  nature  and  not  a  mere 
temporary  one  intended  to  restrain  the  person  committed  during  periods  of 
danger. 

The  provision  of  the  statute  in  question,  declaring  that  nothing  contained  in  the 
act  shall  be  construed  to  limit  the  power  of  the  courts  to  review  by  habeas 
corpus  the  detention  of  any  person  committed  under  the  act,  is  not  a  provision 
for  due  process  of  law,  as  that  term  means  process  issued  before  final  judg- 
ment is  rendered. 

Such  a  commitment  is  not  valid  as  a  temporary  one,  under  which  proceedings 
might  be  entertained  to  investigate  the  condition  of  the  person  committed,  as 
no  investigation  after  commitment  is  authorized  by  the  statute  under  which  it 
was  issued. 

Temporary  summary  commitments  are,  however,  just  as  valid  in  the  case  of  alleged 
incompetent  and  dangerous  persons  as  they  are  in  the  case  of  alleged  criminals, 
who  are  held  in  confinement,  if  not  bailed,  until  they  may  be  put  upon  trial,  and 
the  constitutional  provisions,  relating  to  due  process  of  law,  do  not  exclude 
proper  and  reasonable  police  laws  and  regulations  relating  to  temporary  con- 
finement and  restraint  until  trial,  or  until  a  hearing  can  be  had. 

The  fact  that  the  inebriate  voluntarily  surrendered  herself,  with  knowledge  of 
the  commitment  and  of  the  period  of  time  for  which  she  was  committed,  and 
of  the  conditions  under  which  the  commitment  was  issued,  does  not  bind  her 
to  remain  in  the  institution  for  any  particular  period,  and  cannot  be  regarded 
as  a  waiver  of  her  right  to  withdraw  therefrom  at  any  time  when  she  pleases 
so  to  do. 

Appeal  by  the  relator,  Elizabeth  Ordway,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  tlie  clerk  of  tlie  county  of  New  York  on  the  8th  day  of  Sep- 
tember,  1898,  upon  the  decision  of  the  court  rendered  after  a  trial 
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at  the  New  York  Special  Term,  overruling  her  demurrer  to  the 
return  to  the  writ  of  habeas  corpus  issued  in  this  proceeding,  dis- 
missing said  writ  of  liabeas  corpus  and  remanding  the  relator  to 
the  custody  of  the  defendant. 

A.  H.  Hummel^  for  the  appellant. 

John  B,  Pine^  for  the  respondent. 

Patterson,  J. : 

Appeal  from  an  order  made  at  the  Special  Term  dismissing  a  writ 
of  habeas  corpus  and  remanding  the  relator  to  the  custody  of  the 
respondent.  In  her  petition  for  the  writ  the  relator  set  forth  that 
she  was  unlawfully  deprived  of  lier  liberty  by  the  respondent,  or  its 
officers,  and  also  stated  jurisdictional  and  other  facts  which  required 
that  the  writ  be  granted.  The  respondent  duly  made  a  return  and 
set  forth  that  it  is  a  domestic  corporation,  incorporated  and  existing 
under  and  pursuant  to  a  statute  of  the  State  of  New  York,  and  was 
authorized  by  chapter  467  of  the  Laws  of  1892  to  receive  and 
retain  in  its  custody  inebriate  females,  who  might  voluntarily  sur- 
render themselves,  or  who  might  be  committed  to  its  custody  as  iu 
eaid  act  provided.  It  then  alleged  that  it  had  the  relator  in  its  cus- 
tody at  the  time  the  writ  of  habeas  corpus  was  issued,  and  also  at 
the  time  of  the  return  thereto,  and  that  such  custody  was  had  by 
virtue  and  authority  of  a  commitment  under  and  in  conformity  with 
the  statute  referred  to,  a  copy  of  which  is  annexed  to  the  return  and 
made  a  part  thereof.  It  is  further  alleged  in  the  return  that  the 
relator  is  and  was  detained  for  and  by  reason  of  the  facts  alleged 
and  set  forth  in  the  commitment  as  the  ground  for  her  confinement 
and  detention  as  an  inebriate,  and  for  and  on  account  of  the  further 
fact  that  the  relator  still  continued  to  be  incapable  and  unfit  prop- 
erly to  conduct  herself  or  her  own  private  affairs  by  reason  of  a 
periodical,  frequent  and  constant  habit  of  drunkenness,  from  which 
she  had  not  yet  so  fully  recovered  as  to  be  safely  intrusted  with  her 
liberty,  and  that  in  the  judgment  of  the  trustees  of  the  respondent 
it  was  necessary  for  the  welfare  and  protection  of  the  relator  and 
for  her  permanent  cure  that  she  continue  to  remain  under  treatment 
and  in  restraint  in  the  respondent's  institution.  The  return  then  sets 
forth  that  the  relator  voluntarily  applied  for  admission  to  said  sani- 
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tarium  and  placed  herself  therein  of  her  own  free  will  under  the 
commitment,  after  having  been  informed  that  such  commitment  was 
for  the  term  of  one  year,  as  was  shown  by  an  affidavit  annexed  to  the 
return  and  stated  to  be  a  part  thereof.  The  statute  referred  to  is 
entitled  "  An  act  relating  to  Saint  Saviour's  Sanitarium  and  for  the 
care  of  inebriate  women."  It  confers  upon  a  private  corporation-  cer- 
tain powers  as  to  inebriate  women,  and  also  provides  for  certain 
procedure,  pursuant  to  whicli  commitments  of  such  women  to  its 
care  and  custody  may  be  made.  By  section  1  of  the  statute,  the 
existence  of  the  respondent  is  recognized  as  a  corporation,  and  it  is 
"  authorized  and  empowered  to  receive  and  retain  in  its  custody  all 
such  females  as  its  trustees  shall  deem  suitable  subjects  for  its  care 
who  may  voluntarily  surrender  themselves,  or  who  may  be  com- 
mitted to  its  custody  in  the  manner  and  for  the  term  hereinafter 
provided,  or  for  so  much  of  such  term  as  may  be  necessary  in  the 
judgment  of  said  trustees  for  treatment  and  reformation."  By  tlie 
1st  section  there  is  a  delegation  of  power  to  retain  a  person  in  the 
custody  of  the  respondent  either  for  a  fixed  term  (which  in  another 
part  of  the  statute  is  made  one  year  under  an  original  commitment), 
or  for  such  less  period  as  in  the  discretion  of  the  trustees  of  a  pri- 
vate institution  may  be  necessary  for  the  treatment  and  reformation 
of  a  person  committed.  By  section  2  of  the  statute,  any  judge  of 
a  court  of  record  in  the  county  or  district  wherean  alleged  inebriate 
female  resides,  may  commit  her  to  the  custody  of  the  respondent,  on 
the  consent  of  the  trustees,  signed  by  their  superintendent  or  execu- 
tive officer,  and  upon  a  certificate  in  writing  of  two  physicians  under 
oath  "  showing  that  such  female  is  over  the  age  of  eighteen  years 
and  is  incapable  or  unfit  to  properly  conduct  herself  or  her  own 
affairs,  or  is  dangerous  to  herself  or  others  by  reason  of  habits  of 
periodical,  frequent  or  constant  drunkenness  induced  either  by  the 
use  of  alcoholic  or  vinous  or  other  liquors,  or  opium,  morphine  or 
other  narcotic  or  intoxicating  or  stupefying  substance."  The  sec- 
tion provides  for  certain  qualifications  of  the  physicians  who  may 
make  the  certificate,  and  then  enacts  that  the  judge  or  justice  to 
whom  such  consent  and  certificates  are  presented  may  require  affi- 
davits to  be  submitted  in  support  of  the  allegations  contained  in 
such  certificate  or  may  institute  an  inquiry  and  take  proof  as  to  such 
facte  before  making  a  commitment.     Section  3  of  the  statute  pro- 
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vides  tlmt  nothing  therein  contained  shall  be  constnied  to  limit  the 
right  of  the  courts  to  review  by  habeas  corpus  the  detention  of  any 
person  committed  under  the  act. 

Annexed  to  the  return  to  the  writ  of  habeas  corpus  and  forming 
part  thereof  are  the  affidavits  of  two  qualified  physicians.  They 
contain  statements  which  would  bring  the  relator  within  the  descrip- 
tion of  a  person  who  may  be  committed  under  the  terms  of  this  act 
to  the  custody  of  the  respondent.  There  is  also  attached  to  the 
return  an  affidavit  of  a  brother  of  the  relator,  setting  forth  addi- 
tional facts  showing  that  she  was  an  irresponsible  person  and  alleg- 
ing that  her  restraint  was  necessary  for  her  own  protection.  To  the 
return  is  also  annexed  a  commitment  by  a  justice  of  the  Suprenie 
Court  of  the  State  of  New  York  in  the  first  judicial  district,  which 
recites  that  it  had  been  proven  to  the  satisfaction  of  such  justice  by 
the  affidavits  of  the  two  physicians  and  of  the  relator's  brother 
that  the  relator  "  is  an  inebriate  and  is  incapable  and  unfit  to  prop- 
erly conduct  herself  or  her  own  affairs,  and  is  dangerous  to  hereelf 
and  others  by  reason  of  habits  of  periodical,  frequent  drunkenness 
induced  by  the  use  of  alcoholic  stimulants  within  the  provisions  of 
chapter  467  of  the  Laws  of  1892,  and  is  a  suitable  subject  for  the 
care  of  the  corporation  known  as  St.  Saviour's  Sanitarium,  *  *  *  " 
and  thereupon  the  justice  adjudged  "  that  the  said  several  allegations 
above  set  forth  and  stated  to  have  been  proven  are  true,  and  that 
the  said  female  is  embraced  within  the  provisions  of  the  statute 
aforesaid,  and  is  a  suitable  subject  for  the  care  of  said  corporation." 
The  commitment,  which  is  directed  to  any  of  the  policemen  of  the 
city  of  New  York,  then  proceeds  to  command  that  the  relator  be 
arrested  and  delivered  to  the  respondent  "  to  be  and  remain  in  the 
custody  and  under  the  care  and  control  of  said  corporation  for  the  ' 
term  of  oiie  year  from  the  date  hereof  or  for  so  much  of  said  term 
as  may  be  necessary  in  the  judgment  of  the  trustees  of  said  corpora- 
tion, for  treatment  and  reformation." 

The  relator  demurred  to  the  whole  of  the  return  on  the  ground 
that  all  that  is  contained  therein  was  insufficient  in  law  to  justify 
her  further  detention  ;  that  the  commitment  annexed  to  the  return 
is  insufficient  in  law  in  that  it  fails  to  show  that  this  petitioner  was 
ever  arraigned  before  the  justice  of  the  Supreme  Court  mentioned 
in  the  commitment,  or  that  any  witnesses  were  produced  before  the 


Google 


Digitized  by  LjOOQ 


PEOPLE  EX  REL.  V.  ST.  SAVIOUR'S  SANITARIUM.    367 

App.  Div.]  First  Depabtment,  November  Term,  1898. 

justice  or  examined  by  him  in  the  presence  of  the  relator,  or  that 
the  petitioner  was  a  resident  of  the  city  of  New  York,  or  that  she  had 
any  opportunity  given  her  to  deny  the  charges,  or  that  any  adjudi- 
cation was  made  after  a  hearing  and  examination  of  proofs  in  the 
presence  of  the  petitioner,  or  that  in  the  affidavits  of  the  physicians 
anything  was  shown  or  stated  why  or  in  what  manner  the  petitioner 
was  incapable  or  unfit  properly  to  conduct  herself  or  her  affairs,  or 
how  she  was  dangerous  to  herself  or  others,  or  that  the  petitioner 
ever  by  act  of  commission  did  anything  dangerous  to  herself  or 
dangerous  to  others.  In  passing  upon  this  demurrer,  the  justice  at 
Special  Term  held  that  all  the  facts  stated  in  the  return  being 
admitted,  and  it  appearing  that  the  relator  after  notice  and  knowl- 
edge of  the  commitment  voluntarily  had  surrendered  herself  to  the 
respondent,  the  writ  should  be  dismissed,  witli  permission  to  with- 
draw the  demurrer  and  traverse  the  return. 

Although  the  facts  set  forth  in  the  return  are,  technically  speak- 
ing, admitted  by  the  demurrer,  yet  that  demurrer  is  not  addressed 
only  to  the  specification  of  omissions  in  the  commitment,  or  the 
failure  to  state  in  it  that  certain  things  were  done,  which  it  is  claimed 
should  have  been  recited  to  siiow  jurisdiction.  The  demurrer  states 
that  the  relator  "  hereby  demurs  to  the  said  return  and  says  that  the 
same  is  insufficient  in  law  to  justify  her  fitrther  detention^  That 
general  ground  of  demurrer  strikes  at  the  whole  foundation  of  the 
original  proceeding  in  which  the  relator  was  committed.  The 
respondent  specifically  puts  its  right  to  retain  the  relator  in  custody 
on  the  provisions  of  the  statute  which  it  annexes  to  the  return  and 
makes  part  thereof,  on  the  procedure  had  before  the  justice  of  the 
Supreme  Court  in  pursuance  of  the  provisions  of  the  statute,  on  an 
adjudication  made  by  the  court  pursuant  to  the  provisions  of  the 
2d  section  of  the  statute,  on  a  commitment  following  that  adjudi- 
cation and  not  otlierwise  issued,  and  on  the  assent  of  the  relator 
thereto  by  a  voluntary  surrender  under  final  process.  By  the  gen- 
eral ground  of  the  demurrer  the  relator  attacks  the  whole  proceed- 
ing, claiming  that  it  was  from  beginning  to  end  an  unlawful  one, 
which  she  has  a  right  to  assail,  not  because  of  an  erroneous  adjudi- 
cation, but  for  the  reason  that  the  court  was  without  authority  to 
make  any  adjudication,  or,  to  state  it  differently,  that  the  whole  pro- 
ceeding is  void,  as  one  conducted  without  due  process  of  law,  and 
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shown  in  the  return  to  have  been  instituted,  carried  on  and  con- 
cluded without  notice  to  her,  without  a  hearing  and  without  her 
presence,  and  that  it  has  eventuated  in  a  judgment  against  her,  con- 
demning her  to  a  year's  confinement  and  restraint,  unless  it  shall 
seem  fit  to  certain  trustees  of  a  private  corporation,  in  their  discre- 
tion, sooner  to  release  her  from  that  restraint  and  confinement. 

It  is  the  established  law  of  the  State  respecting  proceedings  upon 
habeas  corpus,  that  where  it  appears  that  a  person  is  committed  by 
a  magistrate  {People  ex  rel.  Damiger  v.  P,  E,  House  of  Mercy ^  128 
N.  Y.  ISO),  or  detained  by  virtue  of  the  final  judgment  or  decree  of 
any  competent  tribunal  of  civil  or  criminal  jurisdiction,  or  by  virtue 
of  any  execution  issued  upon  such  judgment  or  decree,  he  must  be 
remanded ;  but  if  a  party  is  detained  on  process,  the  vahdity  of 
which  is  brought  into  question  on  jurisdictional  grounds,  the  right  to 
contest  that  validity,  whether  upon  a  travei-se  to  the  return  of  a  writ 
of  habeas  corpus  or  by  a  demurrer  to  the  return,  exists.  In  The 
People  ex  rel,  Tweed  v.  Liscoinb  (60  N.  Y.  571)  it  is  said  that  "  if  the 
process  is  valid  on  its  face  it  will  be  deemed  prima  facie  legal, 
and  the  prisoner  must  assume  the  burthen  of  impeaching  its  validity 
by  showing  a  want  of  jurisdiction.  Error,  irregularity  or  want  of 
form  is  no  objection  ;  nor  is  any  defect  which  may  be  amended  or 
remedied  by  the  court  from  which  it  issues.  If  there  was  no  legal 
power  to  render  the  judgment  or  decree  or  issue  the  process,  there 
was  no  competent  court,  and,  consequently,  no  judgment  or  process. 
All  is  coram  non  judi^e  and  void."  Where  want  of  jurisdiction 
depends  upon  facts  which  do  not  appear  in  the  return,  it  would  be 
necessary  to  set  up  those  facts  by  way  of  traverse,  but  where  they 
appear  in  the  return,  then  the  question  of  jurisdiction  may  properly 
be  raised  by  demurrer  as  presenting  only  an  issue  of  law.  The 
detained  person  then  undertakes  to  show  the  want  of  jurisdiction  or 
the  invalidity  of  the  proceeding  from  the  record  itself,  upon  which 
he  was  committed.  In  the  return  now  before  us,  and  the  schedules 
annexed  to  it,  it  appears  that  the  proceeding  under  which  the  relator 
was  committed  was  had  under  a  special  act,  the  provisions  of  which 
authorize  an  ex  parte  judgment,  and  a  commitment  in  pursuance 
thereof;  that  this  relator  was  committed  under  the  authority  of  that 
act,  and  by  a  procedure  which  accords  with  that  act,  and  which  in 
its  very  nature  shows  that  there  was  an  ex  parte  judgment.     That 
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presents  the  question  of  the  vaUdity  of  the  proceeding  as  being  one 
inaugurated,  conducted  and  concluded  without  due  process  of  law, 
for  the  commitment^  as  process,  is  shown  by  the  return  to  have  been 
the  direct  sequence  of  a  proceeding  begun  and  carried  forward 
through  all  its  stages,  in  the  manner  above  described. 

The  statute  under  which  this  relator  was  committed  separates 
into  two  groups  those  female  inebriates  who  may  be  brought  within 
its  operation  ;  Jirst^  those  who  voluntarily  surrender  themselves,  and, 
second,  those  who  are  proceeded  against  in  invitiim.  The  return 
of  the  respondent  is  directed  to  showing  that  this  relator  comes 
within  the  operation  of  both  these  phases  of  the  statute.  That  she 
did  surrender  herself,  and  that  she  did  so  with  knowledge  of  the 
commitment  and  of  the  period  of  time  for  which  she  was  committed 
and  the  conditions  under  which  that  commitment  was  issued,  must 
be  assumed.  But  by  that  surrender  of  her  person  to  the  custody  of 
the  respondent  slie  did  not  bind  herself  to  remain  for  any  particular 
period.  Tliere  is  nothing  in  the  nature  of  an  enforcible  contract 
by  which  she  consented  to  deprive  herself  of  her  liberty  for  any 
fixed  time.  The  statute  in  effect  authorizes  the  respondent  to 
receive  voluntary  patients  for  treatment.  In  considering  this  sub- 
ject, Mr.  Tiedeman,  in  his  work  on  Limitations  of  Police  Power 
(p.  115),  says,  "voluntary  patients  can,  of  coui-se,  be  received  and 
be  retained  as  long  as  they  consent  to  remain.  But  they  cannot  be 
compelled  to  remain  any  longer  than  they  desire,  even  thougli  they 
have  upon  entering  the  asylum  signed  an  agreement  to  remain  for 
a  specified  time,  and  the  time  has  not  expired."  That  remark  of 
the  writer  mentioned  occurs  in  connection  with  the  subject  of  the 
establishment  in  the  State  of  New  York  of  inebriate  asvlums,  and 
was  founded  upon  a  decision  made  at  a  Special  Term  of  the  Supreme 
Court  in  1865,  by  Mr.  Justice  Balcom.  {Natter  of  Bakei\  29  How. 
Pr.  485.)  We  have  nothing  to  add  to  the  reasoning  (the  soundness 
of  which  has  never  been  impugned)  of  the  learned  justice  in  that  case. 

The  surrender  of  the  relator  was  a  voluntary  act ;  it  was  with 
knowledge  of  certain  facts,  but  they  cannot  be  regarded  as  a  waiver 
of  her  right  to  withdraw  when  she  pleased,  nor  estop  her  from 
reclaiming  her  liberty  if  she  so  desired,  for  her  acquiescence  in  an 
unauthorized  judgment  (assuming  for  the  moment  that  it  was  unau- 
App.  Div.— Yol.  XXX IY.        47 
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thorized)  would  have  no  more  binding  effect  upon  her  than  if  she 
had  signed  a  consent  to  remain  in  tlie  institution  for  a  fixed 
period. 

Concerning  those  provisions  of  the  statute  under  consideration 
which  relate  to  the  commitment,  by  adversary  proceedings,  of  an 
inebriate  female,  it  is  to  be  remarked  that  only  those  women  may 
be  committed  who  are  over  eighteen  years  of.  age,  who  are  inca- 
pable and  unfit  to  conduct  themselves  or  their  own  aflFairs  properly, 
or  who  are  dangerous  to  themselves  or  others  by  reason  of  habits  of 
drunkenness.  It  is  very  clear  that  the  object  and  purpose  of  this 
act  are  not  penal  but  protective,  but  in  its  effect  the  same  result  is 
produced  as  if  it  were  penal,  namely,  the  deprivation  of  liberty  of 
the  person  proceeded  against. 

No  matter  what  may  be  the  ostensible  or  real  purpose  in  restrain- 
ing a  person  of  his  liberty,  whether  it  is  to  punish  for  an  offense 
against  the  law  or  to  protect  the  person  from  himself  or  the  com- 
munity from  apprehended  acts,  such  restraint  caniiot  be  made 
permanent  or  of  long  continuance  unless  by  due  process  of  law. 
Neither  the  Constitution  of  the  United  States,  in  the  14th  amend- 
ment, which  operates  upon  the  States,  nor  the  Constitution  of  the 
State  of  New  York,  has  undertaken  to  define  what  due  process  of 
law  is,  and  no  definition  by  courts  or  writers  has  ever  been  so  com- 
prehensive as  to  indicate  process  fitted  to  every  case  that  may  arise; 
and  in  the  nature  of  things  such  a  definition  cannot  be  formulated. 
We  refer  to  that  process  by  or  under  which  a  person  is  detained  for 
a  definite  period  of  time,  as  in  tliis  case  of  one  year,  and  not  to  that 
summary  process  which  issues  to  take  into  custody  a  supposed  or 
alleged  dangerous  or  incompetent  person,  and  under  which  he  may 
be  detained  until  an  investigation  in  the  ordinary  course  of  law  may 
be  had.  It  is  not  open  to  contest  that  such  temporary  commitments 
of  a  summary  character  may  be  made  ex  paj'te  and  in  the  exercise  of 
the  general  police  power  of  the  State  to  arrest  and  temporarily 
confine  dangerous  persons.  They  are  due  process  of  law,  hut  where 
a  person  is  confined  by  what  is  upon  its  face  final  process,  and  by 
which  he  is  consigned  to  incarceration  or  restraint  of  his  person  by 
adjudication  for  a  long  period,  that  is  to  say,  by  a  judgment  claimed 
to  be  binding  upon  him,  there  is  not  due  process  of  law  unless  he 
has  had  notice  and  a  hearing,  or  at  least  such  a  hearing  as  implies 
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notice.  The  observations  of  Judge  Earl  in  the  case  of  Stuart  v. 
Palmer  (74  N.  Y.  191)  are  as  apt  as  anything  that  can  be  said  upon  this 
subject.  "  It  is  difficult  to  define  with  precision  the  exact  meaning 
and  scope  of  the  plirase  *  due  process  of  law.'  Any  definition  which 
could  be  given  would  probably  fail  to  comprehend  all  the  cases  to  . 
which  it  would  apply.  It  is  probably  wiser,  as  recently  stated  by 
Mr.  Justice  Miller  of  the  United  States  Supreme  Court,  to  leave 
the  meaning  to  be  evolved  *  by  the  gradual  process  of  judicial 
inclusion  and  exclusion  as  the  cases  presented  for  decision  shall 
require,  with  the  reasoning  on  which  such  decisions  may  be  founded.' 
{Davidson  v.  Board  of  Administrators  of  New  Orleans^  1 7  Albany 
Law  Journal,  223.)  It  may,  however,  be  stated  generally  that  due 
process  of  law  requires  an  orderly  proceeding  adapted  to  the 
nature  of  the  case  in  which  the  citizen  has  an  opportunity  to  be 
heard  and  to  defend,  enforce  and  protect  his  rights.  A  hear- 
ing or  an  opportunity  to  be  heard,  is  absolutely  essential.  We 
€a?inot  conceive  of  due  process  of  law  without  thi^P  In  Bertliolf 
V.  O^Reilly  (74  N.  Y.  619)  Judge  Andrews,  in  speaking  for  the 
court,  says  :  "  We  need  not  enter  into  any  elaborate  discussion  of  the 
meaning  of  the  words  '  due  process  of  law.'  This  has  been  done  in 
numerous  judicial  decisions.  They  are  held,  under  the  liberal  inter- 
pretation given  to  them,  to  protect  the  life,  liberty  and  property  of 
the  citizens  against  acts  of  mere  arbitrary  persons,  in  any  department 
of  the  government.  (Denio,  J.,  in  Westervelt  v.  Gregg^  12  N.  Y. 
212.)  These  are  the  fundamental  civil  rights  for  the  security  of 
which  society  is  organized,  and  all  acts  of  legislation  which  contra- 
vene them  are  within  the  prohibition  of  the  constitutional  guaranty. 
In  judicial  proceedings  due  process  of  law  requires  notice,  hearing 
and  judgment ;  in  legislative  proceedings  conformity  to  the  settled 
maxims  of  free  governments,  observance  of  constitutional  restraints 
and  requirements,  and  an  omission  to  exercise  powers  appertaining  to 
the  judicial  or  executive  departments.  It  is  as  difficult  as  it  would 
be  unwise  to  attempt  an  exact  definition  of  their  scope."  While  it 
is  thus  incontestible  that  as  a  general  rule  there  cannot  be  due  pro- 
cess of  law  without  notice,  hearing  and  judgment,  the  point  is  made 
that  with  respect  to  incompetent  or  helpless  persons  the  State  is 
possessed  of  power  ti^  parens  pat rice^  and  with  regard  to  dangerous 
persons  it  also  has  authority  to  take  them  into  its  custody  and  care. 
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for  their  own  protection  or  the  safety  of  society.  Neither  the  14th 
amendment  of  the  Constitution  of  the  United  States,  nor  section  6 
of  article  1  of  the  Constitution  of  the  State  of  New  York  waa 
designed  to  interfere  with  tlie  legitimate  exercise  of  that  function 
of  State  government  which  for  want  of  a  better  name  is  called  the 
police  power.  {Barhier  v.  Connolly^  113  U.  S.  27;  M\cgl^  v. 
Kansas,  123  id.  623  ;  People  v.  Euoer,  141  N.  Y.  129.)  That  power 
may  be  exerted  for  the  protection  of  the  public  health,  morals  or 
safety,  and  tlie  Legislature  may  pass  laws  to  attain  these  objects  even 
if  sometimes  they  involve  temporary  restraint  of  the  person  without 
notice  or  hearing  as  in  the  case  suggested  {Matter  of  DoyU,  16  R.  I. 
539)  of  lunatics  "  who  are  dangerous  to  themselves  or  others  *  *  * 
in  the  dangerous  periods  of  their  lunacy,"  or  the  destruction  of 
property  without  notice  or  hearing  as  in  the  suppression  of  a  nui- 
sance, as  was  held  in  People  ex  rel,  Copcutt  v.  Board  of  Health 
(140  N.  Y.  1).  In  either  case  summary  and  ex  parte  action  is 
necessary  for  the  public  safety.  But  the  statute  now  under  con- 
sideration goes  far  beyond  the  condition  of  danger.  It  subjects  the 
person  to  restraint,  not  during  periods  of  danger,  but  for  a  year  if 
a  judge  so  orders,  and  for  **  treatment  and  reformation."  As  to 
harmless  lunatics,  idiots  and  habitual  drunkards  generally  the  laws 
of  this  State  provide  adequately  for  notice  and  hearing  before  thei-e 
can  be  restraint  of  their  persons  or  sequestration  of  their  property. 
What  reason  exists  why  a  person  alleged  to  be  incompetent  or  dan- 
gerous should  not  have  an  opportunity,  before  judgment  finally 
passes  against  him  confining  him  for  a  long  period  which  he  can- 
not shorten,  to  contest  the  charge,  as  much  as  a  person  accused  of 
crime?  The  rights  of  one  are  as  sacred  and  inviolable  as  of  the 
other.  Some  proof  of  a  prima  facie  case  must  be  made  before 
an  arrest  is  authorized.  An  alleged  criminal  is  hedged  about  with 
safeguards  and  protections.  Why  should  not  an  alleged  incom- 
petent or  dangerous  person  receive  the  same  protection?  Shall 
ex  parte  proof  that  would  only  avail  to  hold  .an  alleged  crim- 
inal for  trial  be  regarded  as  conclusive  proof  against  a  supposed 
unfortunate  ?  Constitutional  immunities  are  precisely  the  same  as  to 
each.  Again,  we  wish  to  be  understood  as  speaking  only  of  process 
issued  on  final  adjudication,  and  repeat  that  temporary  summary 
commitments  are  just  as  valid  in  the  case  of  alleged  incompetents 
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and  dangerous  persons  as  they  are  in  the  case  of  alleged  criminals 
who  are  held  in  confinement  if  not  bailed,  until  they  may  be  put 
upon  trial.  The  constitutional  provisions  do  not  exclude  proper  and 
reasonable  police 'laws  and  regulations,  but  acts  of  the  Legislature 
which  go  beyond  the  allowance  of  tem.porary  conlinement  and 
restraint  until  trial  or  hearing  may  be  had,  and  tlie  accused  person 
have  his  day  in  court  in  some  way  customary  or  adequate  to  enable 
him  to  present  his  case,  are  invalid  exercises  of  legislative  power. 

The  main  question  presented  by  this  appeal  was  substantially 
before  the  Supreme  Court  at  Special  Term  in  the  Matter  of  Janea 
{30  How.  Pr.  446),  a  case  which  is  cited  as  authority  by  almost  every 
writer  who  treats  of  the  subject  and  by  courts  of  high  authority 
in  other  jurisdictions.  Mr.  Tiedeman,  in  his  work  above  referred  to 
(p.  116),  has  based  upon  it  the  statement  that  in  all  "cases  of  forci- 
ble restraint  of  inebriates  the  restraint  is  unlawful  except  tempo- 
rarily to  avert  a  threatening  injury  to  others,  unless  it  rests  upon  the 
judgment  of  a  court  rendered  after  a  full  hearing  of  the  cause. 
The  commitment  on  ex  parte  affidavits  would  be  in  violation  of  the 
general  constitutional  provision  that  no  man  can  be  deprived  of  his 
liberty  except  by  due  process  of  law."  In  Evans  v.  Johnson  (23  L. 
R.  A.  737),  in  the  West  Virginia  Court  of  Appeals,  the  Janes  case 
is  cited  by  the  court.  It  came  up  on  a  writ  of  habeas  corpus,  and 
it  appeared  that  the  relator  was  committed  to  the  New  York  State 
Inebriate  Asylum  upon  an  ex  parte  proceeding  quite  similar 
to  that  in  the  present  case  ;  that  is  to  say,  there  was  neither 
notice  nor  hearing.  He  was  committed  as  one  "  lost  to  self  con- 
trol "  and  "  dangerous  to  remain  at  large,"  as  was  recited  in  the 
commitment.  The  Supreme  Court  held  that  such  commitment 
was  not  due  process  of  law  and  violated  the  constitutional  provision 
securing  personal  liberty.  We  are  not  called  upon  to  approve 
everything  that  wa.s  said  in  the  opinion  of  the  learned  justice  who 
decided  the  Janes  case,  but  his  general  reasoning  is  convincing,  if 
indeed  it  requires  any  argument  to  show  that  a  person  deprived  of 
his  liberty  by  judgment  of  a  court  for  a  year,  or  what  may  be  a 
lesser  period  according  to  the  caprice  of  other  private  individuals, 
without  a  hearing,  is  not  confined  by  due  process  of  law.  It  surely 
cannot  be  said  that  the  procedure  authorized  by  the  act  under 
which  this  relator  was  committed  and  which  created  the  wrong  ie 
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due  process  of  law,  because  the  Legislature  chose  to  authorize  tlmt 
procedure.     {Taylor  v.  Porter^  4  Hill,  140.) 

We  are  of  opinion  that  the  commitment  under  which  this  relator 
is  held  is  not  due  process  of  law,  and  that  proceedings  under  the  act, 
so  far  as  they  result  in  restraint  for  a  year  or  a  less  period,  depend- 
ing upon  discretion  of  those  who  detain  the  relator,  are  invalid, 
for  the  reason  that  no  notice  was  given  by  which  she  might  in  the 
proceeding  itself,  by  immediate  intervention  or  subsequent  oppor- 
tunity to  intervene,  be  heard  in  resistance  of  the  accusation  made 
against  her.  Had  there  been  a  hearing  or  notice  the  question 
would  not  arise.  The  situation  is  not  saved  by  that  section  of  the 
statute  which  declares  that  nothing  contained  in  the  act  shall  be 
construed  to  limit  the  power  of  the  courts  on  habeas  corpus ;  that  is 
a  remedy  which  the  relator  would  have  in  any  event.  The  statute 
gave  her  in  that  regard  no  right  she  did  not  possess  in  common  with 
every  other  person  within  the  boundaries  of  the  State  of  Kew  York. 
Due  process  of  law  means  process  in  the  proceeding  in  which  judg- 
ment is  rendered  against  a  person.  It  is  in  that  proceeding  at  some 
stage  before  final  judgment  that  she  must  have  notice  or,  at  all 
events,  a  hearing  before  she  is  condemned  to  long  imprisonment  or 
restraint.  The  writ  of  habeas  corpus  is  not  a  writ  of  error  {People 
V.  Cassels,  5  Hill,  164),  and  section  3  of  the  act  under  considera- 
tion does  not  enlarge  the  scope  or  oflSce  of  that  writ. 

It  might  be  sufficient  for  the  disposition  of  this  particular  case  that 
the  discussion  should  end  here,  but  the  learned  counsel  for  the 
respondent,  who  has  treated  it  very  fairly  and  without  any  effort  to 
evade  the  exact  and  important  point  in  controversy,  has  suggested 
that  the  commitment  is  valid  as  a  temporary  one  and  that  proceed- 
ings may  be  entertained  to  investigate  the  condition  of  the  relator; 
but  such  procedure  is  not  admissible  in  this  case.  There  is  no 
authority  on  this  record  to  hold  this  relator  except  under  the  pro- 
visions of  chapter  467  of  the  Laws  of  1892.  No  investigation 
after  commitment  is  authorized  by  that  statute.  The  action  of  the 
court  was  only  based  upon  the  provisions  of  that  law.  The  ques- 
tion is  not  presented  of  an  excessive  exercise  of  lawfully  conferred 
or  acquired  jurisdiction,  nor  can  authority  to  commit  be  drawn  into 
the  case  from  provisions  of  other  statutes  which  relate  to  alleged 
incompetent  or  dangerous  persons. 
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Upon  a  full  consideration  of  the  whole  case,  we  think  the  order 
appealed  from  dismissing  the  writ  was  erroneously  made  and  that 
the  relator  was  entitled  to  a  discharge. 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, the  denmrrer  to  the  return  sustained  and  the  relator  dis- 
charged from  the  custody  of  the  respondent. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  the 
demurrer  sustained  and  the  relator  discharged  from  the  custody  of 
respondent. 


!  34  ■  8751 

Jennie  Margaret  Montgomery,  an  Infant,  by  Katie  Egan,  her  i  ^  J{|i 

Guardian  ad  Litem,  Respondent,  v,  Lyman  G.  Bloomingdale  and  ,    J*^  ^^^75 

Joseph  B.  Bloomingdale,  Individually  and  as  Composing  the  '_  73       *205 
Firm  of  Bloomingdale  Brothers,  Appellants. 

Negligence  —  injury  caused  by  the  jolting  of  an  elemior—  wlien  no  neglect  is  sfunon 
on  tJie  part  of  the  persons  maintaining  the  elevator. 

In  an  action  brought  by  an  employee  to  recover  damages  for  injuries  sustained 
while  riding  in  an  elevator  maintained  by  her  employers,  the  plaintiff's  theory 
was  that  a  jolt  or  "wobbling"  of  the  elevator,  which  was  one  of  the  concur- 
ring causes  of  the  accident,  resulted  from  the  fact  tlfat  the  space  between  the 
shoes  of  the  elevator  car  and  the  guides  in  the  elevator  shaft  was  too  great, 
and  that  it  was  negligent  and  careless  to  use  the  elevator  in  that  condition. 

It  appeared  that  four  months  before  the  accident  new  shoes  and  new  guide  ways 
had  been  put  in  and  lined  up,  the  space  between  them  not  being  more  than  was 
necessary  to  give  it  play;  that  in  the  ordinary  course  of  the  use  of  the  elevator 
it  would  take  two  years  for  any  considerable  shrinkage  to  occur;  that  the  ele- 
vator was  inspected  two  months  before  the  accident,  and  was  then  found  to  be 
safe  for  use,  and  there  was  nothing  to  show  that  from  the  time  of  such  inspec- 
tion down  to  the  time  of  the  accident  anything  happened  to  the  elevator  which 
would  attract  the  attention  of  the  defendants  or  their  servants  to  any  change 
in  the  condition  of  the  elevator  that  would  render  it  unsafe  in  any  particular. 

Held,  that  the  proof  did  not  establish  any  remissness  or  neglect  upon  the  part  of 
the  defendants  in  the  maintenance  of  the  elevator,  and  that  a  verdict  in  favor 
of  the  plaintiff  could  not  be  sustained. 

Appeal  by  the  defendants,  Lyman  G.  Bloomingdale  and  Joseph 
B.  Bloomingdale,  individually  and  as  composing  the  firm  of  Bloom- 
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ingdale  Brothers,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  24th  day  of  January,  1898,  upon  the  verdict  of 
a  jury  for  $3,500,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  20th  day  of  January,  1898,  denying  the  defendants' 
motion  for  a  new  trial  made  upon  the  minutes. 

Jiohert  Thorne,  for  the  appellants. 

John  J.  O^Co7ineU^  for  the  respondent. 

Patterson,  J. : 

This  is  an  appeal  from  a  judgment  entered  upon  the  verdict  of  a 
jury  in  favor  of  the  plaintiff  in  an  accident  case. 

The  plaintiff,  at  the  time  of  the  occurrence,  was  between  thirteen 
and  fourteen  years  old,  and  was  employed  as  a  cash  girl  by  the 
defendants,  who  carried  on  business  in  a  large  retail  store  in  the  city 
of  New  York.  In  the  premises  in  which  their  business  was  con- 
ducted was  an  elevator  used  by  employees,  and  which,  according  to 
the  testimony  of  one  of  the  witnesses  for  the  defendant,  was  com- 
monly called  the  employees'  elevator.  That  elevator  was  also  used 
at  certain  fixed  hours  of  the  day  as  a  lift  for  ashes.  In  its  original 
design  it  was  a  freight  elevator.  At  about  ten  o'clock  on  the  night 
of  the  5th  of  October,  1885,  the  plaintiff  was  sent  on  an  errand, 
which  required  her  to  go  from  the  basement  to  the  fourth  floor  of 
the  defendant's  store.  She  took  the  elevator,  the  car  of  which  waa 
so  constructed  that  on  three  sides  of  it  were  iron  lattice  gates,  com. 
monly  called  folding  gates.  When  the  elevator  was  in  motion  these 
gates  were  closed,  and,  when  closed,  there  was  a  gap  between  the 
floor  of  the  car  and  the  lower  points  of  the  lattice  work.  Tlie  par 
ran  upon  perpendicular  guides  at  the  sides  of  the  well,  and  the  bear- 
ing of  the  car  upon  these  guides  was  by  appliances  called  shoes. 
The  plaintiff,  on  the  occasion  in  question,  entered  the  car,  there 
being  other  girls  with  her.  When  the  car  had  reached,  in  its  ascent, 
some  point  between  the  third  and  fourth  floors,  the  plaintiff's  right 
foot  was  thrust  through  the  opening  at  the  bottom  of  one  of  the 
folding  gates  and  came  in  contact  with  the  casing  or  wall  of  the  well 
or  some  projection,  and  she  sustained  injuries  in  consequence. 

There  is  some  evidence  to  show  that  the  flooring  of  the  car  had 
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been  worn  by  the  friction  of  ash  cans  upon  it,  so  that  there  was  a 
slight  incline  from  the  middle  towards  the  outer  edge  of  the  floor- 
ing, but  not  to  any  considerable  extent.  The  claim  of  the  plaintiff 
was  that  the  car,  at  the  time  she  was  thrown,  suddenly  vibrated  or 
shook  as  by  a  jerk,  or,  as  some  of  the  witnesses  say,  "  wabbled,"  and 
that  the  jerk  was  so  violent  that  her  foot  was  thrown  out  under  one 
of  the  gates  as  above  described.  This  result  was  attributed  to  the 
negligence  of  the  defendants  in  maintaining  and  operating  and 
allowing  to  be  used  by  employees  an  unsafe  or  insecure  appliance. 
The  specification  of  negligence  contained  in  the  complaint  is,  that 
the  defendants  negligently,  carelessly  and  wrongfully  maintained 
and  operated  an  elevator  and  its  appurtenances,  including  the  shaft 
in  which  the  elevator  was  operated  and  the  parts  and  appliances 
therewith  connected,  and  that  they  were  grossly  negligent  and  care- 
less in  operating  the  elevator  through  the  means  of  incompetent 
and  unskillful  employees,  and  in  maintaining  and  operating  the  ele- 
vator and  its  appliances  in  an  unsafe  and  dangerous  condition. 
These  allegations  were  denied  by  the  defendant. 

On  the  trial  of  the  cause  no  evidence  was  offered  as  to  the  incom- 
petency of  the  servant  operating  the  elevator,  and  certain  matters 
of  fact  in  certain  aspects  were  taken  away  from  the  jury  by  instruc- 
tions given  at  the  request  of  the  defendant.  The  court  charged 
that  defects  in  the  gates  had  nothing  to  do  with  the  case  as  they 
were  not  shown  to  have  contributed  in  any  degree  to  the  accident. 
The  court  also  charged  that  the  alleged  defects  in  the  floor  were  not 
shown  to  have  been  the  proximate  cause  of  the  accident.  Those 
two  considerations  were  thus  eliminated  from  the  case  as  independ- 
ent causes  of  the  accident.  Whether  that  was  properly  done  we 
need  not  now  inquire,  but  we  have  examined  the  record  to  ascertain 
if  there  is  in  the  evidence  suflScient  to  support  a  finding  of  negli- 
gence in  the  maintenance  or  operation  and  allowance  of  the  use  of 
an  unsafe  elevator,  for  that  is  the  real  issue.  The  duty  incumbent 
upon  the  defendants  was  to  provide  a  safe  elevator  for  the  use  of 
their  employees.  It  is  entirely  immaterial  whether  this  apparatus 
was  properly  called  a  freight  or  a  passenger  elevator.  The  defend- 
ants could  use  any  elevator  or  operating  machinery  they  desired, 
provided  reasonable  care  and  prudence  were  employed  in  having  it 
App.  Div.— Vol.  XXXIV.        48 
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safe  and  suitable.  They  were  not  bound  to  use  the  most  approved 
machinery  or  appliances.  In  Stringhmn  v.  Hilton  (111  N.  Y.  195) 
it  is  said  a  master  is  not  bound  to  furnish  the  best  of  known  or  con- 
ceived appliances.  "  He  is  required  to  furnish  such  as  are  reason- 
ably safe  {Burke  v.  Withei^hee^  98  N.  Y.  562 ;  Probst  y.  Delaviater^ 
100  id.  266)  and  to  see  that  there  is  no  defect  in  those  which  his 
employees  must  use.  {Gottlieb  v.  Railroad  Co,^  100  N.  Y.  462.) 
The  test  is  not  whether  the  master  omitted  to  do  something  he  could 
have  done,  but  whether  in  selecting  tools  and  machinery  for  their 
use  he  was  reasonably  prudent  and  careful ;  not  whether  better 
machinery  might  not  have  been  obtained,  but  whether  that  provided 
was  in  fact  adequate  and  proper  for  the  use  to  which  it  was  to  be 
applied.  These  rules  are  not  violated  when  such  machinery  becomes 
unsafe,  only  when  negligently  or  carelessly  used.  {King  v.  li.  li. 
Co.,  66  N.  Y.  181 ;  S,  C,  72  id.  607.)" 

The  foregoing  quotation  indicates  the  rule  applicable  in  this  case 
with  the  'qualification  that  if  the  machinery  was  negligently  or  care- 
lessly used  in  an  unsafe  condition  to  the  knowledge  of  the  defend- 
ants, actual  or  imputable,  the  master's  duty  would  not  be  fulfilled. 
So  far  as  the  construction  of  the  elevator  in  question  is  concerned 
and  its  use,  the  evidence  is  convincing  that  it  was  not  in  and  of  itself 
unsafe.  It  had  been  in  use  for  some  years ;  it  had  been  originally 
built  for  a  freight  elevator,  but  it  had  been  used  by  the  employees 
for  a  long  time.  It  was  not  obviously  dangerous.  There  is  no  evi- 
dence that  any  one  was  ever  injured  in  or  about  the  apparatus.  It 
was  under  the  observation  of  responsible  servants  of  the  defendants, 
who  from  time  to  time  had  made  reports  of  its  being  out  of  repair 
in  certain  particulars,  and  repairs  were  always  made.  It  is  true  that 
one  of  the  defendants'  expert  witnesses  on  cross-examination  is  made 
to  say  that  he  did  not  regard  it  a  safe  elevator  for  passengers,  but 
that  was  because  he  did  not  regard  it  as  a  passenger  elevator  at  all. 
He  subsequently  withdrew  that  statement  and  distinctly  testified 
that  he  did  not  mean  to  say  that  it  was  an  unsafe  elevator  to  carry 
passengers,  but  that  what  he  meant  was  that  it  was  not  a  passenger 
elevator  at  all,  and  that  persons  could  ride  in  perfect  safety  upon  it. 
The  effect  of  all  the  testimony  upon  the  subject  of  the  apparatus,  in 
and  of  itself  being  sufficient  and  safe,  abundantly  establishes  that 
there  was  nothing  in  its  construction  which  made  it  unsafe. 
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The  attributed  negligence,  therefore,  must  relate  altogether  to  the 
condition  of  the  apparatus  at  the  time  of  the  accident ;  whether  it 
was  in  such  a  defective  condition  as  to  render  it  unsafe.  There  was 
no  evidence  to  show  that  the  accident  was  due  to  the  condition  of 
the  gates,  nor  to  the  condition  of  the  floor,  as  independent  causes, 
but  it  was  shown  by  the  testimony  of  two  witnesses,  the  plaintiff  and 
another  child,  that  there  was  an  oscillation  of  the  car  caused  by  the 
jerk  which  has  been  referred  to.  Putting  the  case  as  strongly  for 
the  plaintiff  as  may  be,  the  accident  resulted  from  the  concurring 
conditions  of  the  eccentric  motion  caused  by  the  jerk,  the  incline  of 
the  floor  which  caused  the  plaintiff's  foot  to  slip,  and  the  opening 
under  the  gate  which  allowed  her  foot  to  pass  under  that  gate  and 
come  in  contact  with  the  wall  or  casing  of  the  elevator  shaft.  Are 
the  defendants  responsible  for  those  conditions?  Were  they  negli- 
gent in  allowing  the  elevator  to  be  used  by  the  employees  under 
such  conditions  ? 

It  is  shown  that  this  elevator  was  periodically  inspected.  •  It  also 
appears  that  it  had  been  repaired  recently.  The  last  inspection  was 
made  in  tlie  month  of  August  preceding  the  accident.  The  elevator 
was  then  found  to  be  in  good  condition.  The  initial  circumstance 
inducing  the  accident  must  have  been,  on  the  plaintiff's  theory,  the 
jolt  or  jerk  which  caused  the  eccentric  vibration,  and  it  is  sought  to 
account  for  that  upon  the  claim  that  the  interval  or  space  between 
the  guides  and  the  shoes  of  the  car  was  so  great  as  to  permit  of  this 
jolting  or  jerking,  and  that  it  was  negligent  and  careless  to  use  the 
elevator  in  that  condition.  These  shoes  were  comparatively  new ; 
they  were  put  on  the  ninth  of  June,  prior  to  the  accident,  by  the 
witness  Potts,  who  put  in  new  shoes,  new  guideways,  and  lined  them 
up,  and  he  swears  that  after  those  shoes  were  put  on  the  lateral 
motion  possible  was  a  quarter  of  an  inch ;  that  it  was  a  trifling 
motion  and  that  the  shoes  were  so  adjusted  or  could  be  so  adjusted 
that  they  could  be  tightened  by  an  adjustable  nut  to  take  up  lost 
motion  from  wear  and  shrinkage.  These  shoes  were  two  at  the  top 
of  the  car  and  two  underneath  at  the  bottom.  In  the  ordinary 
course  of  the  use  of  such  an  elevator,  it  would  take  two  years  for 
any  considerable  shrinkage  to  occur.  Tlie  space  between  the 
guides  and  the  shoes,  when  the  car  was  in  motion,  was  not  more 
than  necessary  to  give  it   play.      These  shoes  were  put  on  and 
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adjusted  some  four  months  before  the  accident,  and  the  whole  testi- 
mony is  to  the  effect  that  tlie  elevator  was  then  perfectly  safe  for 
use.  The  elevator  was  inspected  in  August,  two  months  before  the 
accident,  and  was  then  safe  for  use.  There  is  nothing  in  the  whole 
testimony  to  show  that  after  August  anything  happened  to  that 
elevator  or  car  which  would  attract  the  attention  of  the  defendants 
or  of  the  defendants'  servants  to  any  change  in  the  condition  of  the 
elevator  that  would  render  it  unsafe  in  any  particular. 

The  plaintiff's  case  failed  in  that  the  proof  did  not  establish  that 
there  was  any  remissness  or  neglect  on  the  part  of  the  defendants 
in  maintaining  and  keeping  in  safe  condition  this  apparatus  for  the 
use  of  their  employees.  On  the  point  of  defects  in  construction,  or 
the  use  of  machinery  unsafe  in  and  of  itself,  the  evidence  was  not 
in  such  condition  as  to  authorize  a  finding  adverse  to  the  defendants. 

On  all  the  testimony,  we  think  the  verdict  cannot  be  sustained 
and  that  a  new  trial  must  be  ordered,  with  costs  to  appellant  to 
abide  the  event. 

Van  Brunt,  P.  J.,  O'Brien  and  Ingraham,  J  J.,  concurred; 
McLaughlin,  J.,  concurred  in  result. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


John  Kohlmann  and  William  Spreen,  Appellants,  v,  Walter 
Selvage,  as  General  Manager  and  Attorney  of  C.  A.  Baker, 
and  Others,  Underwriters,  Respondent. 

Fire  insurance  — provision  that  gasoline  shall  not  be  used  on  the  premises —  respon- 
sibility of  the  insured  for  a  gasoline  lamp  attached  to  Vie  exterior  roaU  of  ths 
building  by  a  tenant  of  the  stoop  thereof 

Certain  articles  in  a  building  were  covered  by  a  policy  of  fire  insurance  which 
conferred  the  privilege  *'  to  use  electric  lights  in  the  above-mentioned  premises," 
and  provided  that  "  if  illuminating  gas  or  vapor  be  generated  in  the  described 
building  (or  adjacent  thereto)  for  use  therein:  or  if  (any  usage  or  custom  of 
trade  or  manufacture  to  the  contrary  notwithstanding)  there  be  kept,  used  or 
allowed  on  the  above-described  premises  "  gasoline,  the  policy  should  be  void. 

The  insured  proi>erty  was  destroyed  by  a  fire  caused  by  the  explosion  of  a  gasoline 
lamp  which  a  man,  to  whom  the  insured  had  rented  a  platform  or  stoop  in  the 
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rear  of  the  buildiag,  had  attached  to  the  outside  wall  of  the  building  and  had 
used  for  some  time  prior  to  the  lire. 

In  an  action  brought  to  recover  upon  the  policy  it  was, 

Held,  that  the  insured  could  not  recover; 

That  the  use  of  the  word  **  premises"  in  the  privilege  clause  of  the  policy  was 
equivalent  to  the  word  "building "in  the  prohibitory  clause,  and  that  the 
insured,  having  control  of  the  premises,  which  included  the  building,  were 
under  the  obligation  of  seeing  that  no  gasoline  was  used  in  the  lamp  upon  the 
exterior  wall  of  the  building  within  which  the  insured  property  was  contained; 

That  ignorance  on  the  part  of  the  insured  of  the  use  of  the  lamp  by  their  tenant 
was  no  excuse  for  their  failure  to  perform  this  obligation. 

Appeal  by  the  plaintiffs,  John  Kohlmann  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office'of  the  clerk  of  the  county  of  New  York  on  tlie  21st 
day  of  January,  1898,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term. 

The  action  is  to  recover  upon  a  policy  of  tire  insurance  issued  to 
the  plaintiffs  upon  property  placed  in  Wallabout  Market,  Brooklyn, 
in  a  two-story  building  facing  on  two  streets.  The  plaintiffs  used 
the  greater  part  of  the  inside  of  the  building  for  their  business  as 
dealers  in  wood  and  willow  ware.  At  the  rear  of  the  building  on 
one  street  was  a  platform  or  stoop,  even  with  the  ground  floor,  part 
of  which  was  rented  by  the  plaintiff  to  one  Schomaker,  a  dealer  in 
garden  truck,  for  the  purpose  of  displaying  and  selling  his  goods. 
He  occupied  the  platform  from  two  o'clock  in  the  morning  until 
about  ten  o'clock  in  the  forenoon,  and,  at  the  earlier  hour,  it  being 
necessary  to  have  a  light,  for  some  days  prior  to  the  tire,  he  had 
used  a  gasoHne  lamp  for  that  purpose,  the  lamp  being  placed  upon 
a  nail  driven  into  the  outside  wall  of  the  building.  By  the  terms  of 
the  policy  the  company  insured  the  plaintiffs  on  their  "  stock  of 
wood  and  willow  ware  *  *  *  contained  in  the  brick  building,'' 
and  the  policy  contained  a  privilege  and  a  prohibition  as  follows : 
"  Privileged  to  use  electric  lights  in  the  above-mentioned  premises," 
and  a  prohibition  that  there  should  not  "  be  kept,  used,  or  allowed 
on  the  above-described  premises,"  among  other  things,  ''  gasoline." 
The  fire  having  occurred,  this  action  was  brought  to  recover  the 
amount  of  the  loss,  and  the  defense  was  that  the  policy  became  void 
because  the  plaintiffs  had  allowed  gasoUne  to  be  used  for  lighting 
purposes,  the  explosion  of  which  had  caused  the  fire  and  loss.     Upon 
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the  close  of  the  evidence  a  motion  was  made  to  dismiss  the  com- 
plaint, which  was  granted,  and  an  exception  taken  tliereto,  and  from 
the  judgment  thereafter  entered   this  appeal  is  taken. 

Henry  Tlwmjpaon^  for  the  appellants. 

George  H,  Pettit^  for  the  respondent. 

O'Brien,  J. : 

There  is  no  serious  dispute  of  fact,  it  being  admitted  that  the  fire 
was  caused  by  the  explosion  of  a  gasoline^  lamp  which  was  being 
used  by  Schomaker,  the  dealer  in  garden  truck,  who  rented  from  the 
plaintiffs  tlie  platform  in  the  rear  of  the  building.  The  serions 
question  arises  as  to  the  construction  of  the  terms  of  the  policy,  the 
plaintiffs  contending  that  the  sole  subject  of  the  insurance  was  the 
**  stock  of  wood  and  willow  ware,"  etc.,  which  was  within  the  build- 
ing and  not  the  building  itself ;  and  that  the  placing  of  a  gasoline 
lamp  upon  the  exterior  wall  of  the  buildiiig  within  which  the  stock 
was  contained  was  not  within  the  prohibitory  clause  of  the  policy, 
while  the  respondent  is  equally  strenuous  in  claiming  that  the  use  of 
a  gasoline  lamp  in  the  manner  described,  causing  the  fire  as  it  sub- 
sequently did,  was  prohibited  by  the  policy.  It  will,  therefore,  be 
seen  that  the  question  presented  as  to  the  true  construction  of  the 
terms  of  the  policy  is  narrowed  down  to  a  determination  of  what 
was  meant  by  the  statement  that  the  insurance  covered  "the 
stock  of  wood  and  willow  ware,"  etc.,  "  contained  in  the  brick 
building."  If  this  was  the  only  one  of  the  terms  of  the  policy  to 
be  construed,  there  would  be  force  in  the  contention  that,  as  the 
premises  were  not  insured  by  the  defendant,  but  only  the  goods 
within  the  building,  the  purpose  of  the  policy  was  merely  to  cover 
and  deal  with  the  stock  within  the  building.  The  force,  however, 
of  this  construction  is  destroyed  when  we  consider  the  two  clauses 
of  the  policy  already  quoted  in  reference  to  lighting,  the  first  grant- 
ing a  privilege  of  using  electric  lights  and  the  other  forbidding 
gasoline  for  lighting  purposes.  There  is  no  doubt  that  in  both  these 
clauses  reference  is  made  not  only  to  the  interior  but  to  the  entire 
building  so  far  as  used  and  controlled  by  the  plaintiffs ;  and  it  is 
apparent  that  the  use  of  the  word  "premises"  in  the  privilege 
clause  is  equivalent  to  the  word   "building"  in  the  prohibitory 
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clause.  In  the  latter  clause  the  policy  provides,  "  if  illuminat- 
ing gas  or  vapor  be  generated  in  the  described  building  (or  adja- 
cent thereto)  for  use  therein ;  or  if  (any  usage  or  custom  of  trade 
or  manufacture  to  the  contrary  notwitlistanding)  there  be  kept,  used 
or  allowed  on  the  above-described  premises,"  among  others  enumer- 
ated, "  gasoline/'  the  policy  shall  be  void.  The  plaintiffs,  thus  hav- 
ing control  of  the  premises,  which  included  the  building,  were 
placed  under  the  obligation  of  seeing  that  no  gasoline  was  used  in 
violation  of  the  terms  of  the  policy.  Yet  they  leased  the  platform 
at  the  rear  of  the  building  to  a  man  who,  for  some  time  prior  to  the 
fire,  used  a  gasoline  lamp,  resulting  in  the  very  consequence  which 
the  underwriter  had  stipulated  against.  The  fact  that  the  plaintiffs 
claim  not  to  have  known  that  the  gasoline  lamp  was  used  is  no 
defense,  their  ignorance  being  no  excuse  for  failing  to  perform  the 
obligation  they  assumed  of  seeing  to  it  that  no  gasoline  was  used 
on  the  premises. 

We  think  that  the  disposition  made  by  the  trial  judge  was  right, 
and  the  judgment  appealed  from  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patferson,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Simon  Blaut,  Respondent,  v.  Margaret  L.  Fletcher,  Appellant, 
Impleaded  with  Robert  Fletcher. 

Debtor  and  creditor — the  fact  that  a  wife  assists  Tier  hvsband  in  his  business  and 
speaks  of  the  business  as  their  business^  etc.,  does  not  make  her  liable  for  goods  sold 
for  use  in  the  business. 

The  fact  that  a  wife,  residing  with  her.  husband,  assists  him  in  his  business, 
makes  payment  on  account  of  his  indebtedness  and  speaks  of  the  business  to 
those  persons  dealing  with  him  as  their  business,  or  speaks  of  herself  as  inter- 
ested in  it,  is  not,  of  itself,  sufficient  to  show  that  goods  sold  for  use  in  the 
business  were  sold  to  the  husband  and  wife  jointly,  where  no  part  of  the  goods 
were  delivered  specifically  to  the  wife  or  used  by  her  and  she  made  no  promise 
to  pay  for  them,  and  it  does  not  appear  that  any  orders  were  specifically  given 
by  her,  or  that  she  intended,  in  any  way,  to  make  herself  responsible  for  them, 
especially  where  it  appears  that  the  bills  for  the  goods  sold  were  rendered  by 
the  vendor  to  the  husband  separately,  tending  to  show  that  he  did  not  give 
credit  to  the  wife. 


Digitized  by  VjOOQIC 


384  BLAUT  v.  FLETCHER. 

First  Department,  November  Term,  1898.  [Vol.  34. 

Appeal  by  the  defendant,  Margaret  L.  Fletcher,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  23d  day  of  March, 
1898,  upon  the  report  of  a  referee. 

Henry  M.  Date7\  for  the  appellant. 

Jacob  Fromme^  for  the  respondent. 

Ingraham,  J. : 

The  action  was  brouglit  to  recover  for  goods  sold  and  delivered 
to  the  defendants  jointly.  The  complaint  alleges  that  the  plaintiff 
sold  and  delivered  to  the  defendants  above  named,  at  their  special 
instance  and  request,  goods,  wares  and  merchandise  "  at  prices  then 
and  there  agreed  upon."  There  being  no  proof  that  the  defendants 
were  copartners,  to  sustain  this  action  against  the  appellant  Mar- 
garet L.  Fletcher  the  plaintiff  must  prove  a  sale  to  her  and  an 
independent  promise  by  her  to  pay.  The  appellant,  in  answering 
the  complaint,  denies  that  she  ever  separately,  for  herself  or  jointly 
with  any  person  or  persons,  purchased  goods,  wares  and  merchan- 
dise from  the  plaintiff.  The  defendants  were  husband  and  wife, 
the  business  was  conducted,  apparently,  in  the  name  of  the  hus- 
band, and  the  action  was  brought  to  recover  for  goods  sold  and 
delivered  for  the  conduct  of  tliis  business.  A  salesman  or  agent  for 
the  plaintiff  who  made  the  sales  testified  that  he  called  at  this  place 
of  business  and  that  he  saw  the  husband  and  wife  together ;  that 
the  first  order  was  given  by  Mr.  Fletcher  (tlie  husband) ;  that  the 
witness  asked  him  who  owned  the  business,  and  Mr.  Fletcher  told  him 
that  "  we  started  business  together ;  he  referred  to,  he  meant  him  and 
his  wife.  He  did  not  give  me  her  name.  *  *  *  Mi's.  Fletcher 
gave  me  her  name."  The  witness  testified  that  these  two  names 
were  in  the  plaintiff's  ledger.  The  witness  was  asked  to  give  the 
whole  conversation  at  this  interview,  and  in  answer  said  :  "  When  I 
came  to  the  store,  and  I  presented  a  card  from  Mr.  Blaut,  1  said, 
'  IVIy  name  is  Krause ;  I  heard  from  Mr.  Joe  Sparks  that  you  are 
going  to  start  a  business.'"  The  witness  testified  that  he  spoke 
to  Mr.  and  Mrs.  Fletcher ;  that  they  were  both  in  the  store ;  that 
he  asked  them  if  he  could  sell  them  any  goods;  that  he  remem- 
bered Mr.  Fletcher  said :  "  If  you  sell  your  goods  right  and  treat 
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ino  right  we  will  deal  with  you."  The  witness  further  testified 
that  statements  were  made  and  sent  to  the  defendants,  and  that 
Robert  and  Margaret  Fletcher's  names  were  on  one  statement 
that  he  saw ;  that  he  subsequently  received  a  payment  when 
that  statement  was  in  the  possession  of  one  of  the  defendants,  and 
that  he  credited  the  amount  of  the  payment  upon  that  statement. 
There  was  further  evidence  by  the  plain tiflf  that  at  one  time  he  sa^v 
the  defendant  Margaret  Fletclier  at  her  store  and  asked  her  if  either 
of  the  proprietors  was  there,  when  she  said :  "  Why,  I  am  one  of 
them."  On  behalf  of  the  defendants  it  appeared  that  the  defendant 
Robert  Fletcher  established  the  business;  that  his  wife  had  no 
interest  in  it,  except  that  she  had  loaned  him  some  money  to  start 
the  business.  They  both  strenuously  denied  that  any  statement  had 
been  made  that  the  defendant  Margaret  Fletcher  was  in  any  way 
interested  in  the  business,  or  that  either  of  them  had  ever  made  any 
statement  to  that  eiSFect ;  and  it  appeared  that  many  bills  had  been 
sent  to  the  defendant  Robert  Fletcher,  made  out  to  him,  for  the 
goods  purchased  from  the  plaintiff ;  that  one  bill  made  out  to  Robert 
and  Margaret  Fletcher  had  been  sent  by  thg  plaintiff,  and  that  that 
bill  was  promptly  returned,  on  the  ground  that  it  was  improperly 
made  out  to  include  Margaret  Fletcher  as  one  of  the  persons  with 
whom  the  dealings  had  been  had.  The  parties  were  husband  and 
wife,  living  together,  and  while  it  would  appear  that  the  wife  attended 
the  stoi'e  for  her  husband  and  assisted  him  in  the  transaction  of  the 
business,  there  was  positively  no  evidence  that  she  had  the  slightest 
interest  in  the  business,  except  that  she  had  loaned  money  to  her 
husband.  Nor  is  there  the  slightest  evidence  that  the  business  was 
ever  carried  on  in  her  name.  The  defendants  oflFered  to  prove  that. 
no  part  of  the  profits  had  been  paid  to  the  wife,  which  was  objected 
to  by  the  plaintiil  and  excluded  by  the  referee. 

We  do  not  think  the  evidence  sustained  the  finding  of  the  referee 
that  these  goods  were  sold  to  the  husband  and  wife  jointly.  The  fact 
that  a  woman  resides  with  her  husband  who  is  conducting  a  business, 
assists  him  in  his  business,  makes  payment  on  account  of  his  indebt- 
edness and  speaks  of  the  business  to  those  people  dealing  with  him  as 
their  business,  or  speaks  of  lierself  as  interested  in  it,  is  not  of  itself 
sufficient  to  show  that  property  sold  for  use  in  the  business  is  sold  to 
App.  Div.— Vol.  XXXIV.         49 
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the  liusband  and  wife  jointly.  The  relations  that  exist  between  the 
parties  are  such  that  acts  or  declarations  of  this  kind  do  not  show  that 
the  wife  is  a  partner  or  interested  in  the  business.  These  goods  were  all 
«old  to  be  used  in  this  business.  No  part  of  them  was  delivered  spe- 
cifically to  the  wife  or  used  by  her,  nor  did  she  make  any  promise  to  pay 
for  them.  Nor  does  it  appear  that  any  orders  were  specifically  given 
by  her,  or  that  she  intended  in  any  way  to  make  herself  responsible  for 
them.  The  fact  that  bills  were  rendered  by  the  plaintiff  to  the  hus- 
band separately  for  goods  sold  to  him  —  a  fact  which  does  not  seem 
to  be  disputed  by  any  competent  evidence  —  would  tend  strongly  to 
show  that  the  plaintiff  did  not  give  credit  to  the  wife ;  and  the  mere 
fact  that  the  wife  gave  her  name  to  the  plaintiff's  salesman,  or  spoke 
of  herself  as  a  proprietor  after  the  goods  were  sold,  would  not  tend 
to  show  that  she  was  a  joint  purchaser  of  the  goods  with  her  hus- 
band. No  express  promise  was  made  that  the  wife  would  be  respon- 
sible for  these  goods  sold,  or  that  she  would  bind  hpr  separate  estate 
for  the  indebtedness  incurred  by  her  husband.  Nothing  was  said 
that  was  inconsistent  with  the  fact  that  the  business  belonged  to, 
and  was  managed  by,  her  husband,  nor  did  she  do  anything  more 
than  assist  him  as  his  wife  in  the  conduct  and  management  of  his 
business.  We  think  upon  the  whole  evidence  it  is  clear  that  the 
goods  were  purchased  by  the  husband  for  use  in  the  business  con- 
ducted by  him,  and  that,  as  no  partnership  was  either  alleged  or 
proved,  this  appellant  was  not  liable.  For  that  reason  the  judg- 
ment should  be  reversed  and  a  new  trial  ordered  before  another 
referee,  with  costs  to  the  appellant  to  abide  the  event. 

Yan  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLAroHLiN,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered  before  another  referee, 
with  costs  to  appellant  to  abide  event. 
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In  the  Matter  of  the  Application  of  The  Congregational  Uni- 
tarian Society  of  Bernardston,  Respondent,  for  an  Order  that 
Execution  Issue  upon  the  Judgment  Obtained  by  it  against  Lucy 
Ann  Hale  and  George  W,  Debevoise,  as  Executrix  and  Execu- 
tor Respectively,  under  the  Last  Will  and  Testament  of  Joseph 
P.  Hale,  Deceased,  Appellants. 

Apjylication  for  leace  to  issue  an  execution  against  executors  —  the  surrogate  may 
require  an  intermediate  accounting  by  the  executors  ^— Statute  of  Limitations 

On  an  application  by  a  legatee  to  the  surrogate  for  leave  to  issue  execution  under 
the  provisions  of  sections  1825  and  1826  of  the  Code  of  Civil  Procedure,  on  a 
judgment  obtained  against  the  executors  of  an  estate,  the  surrogate  has  the 
power  to  require  an  intermediate  accounting  to  determine  the  question  as  to 
the  amount  of  assets  in  the  hands  of  the  executors  where  the  executors  allege 
that  an  accounting  out  of  court  has  been  bad  between  them  and  the  parties 
entitled  to  the  estate,  and  that  the  estate  has  been  duly  distributed  among  the 
parties  entitled  thereto,  and  that  at  no  time  since  the  commencement  of  the 
action  referred  to  in  the  petition  have  they  been  in  possession  of  any  assets  of 
the  estate. 

The  fact  that  the  Statute  of  Limitations  has  run  against  any  application  for  an 
accounting  for  the  purpose  of  compelling  in  that  proceeding  the  executors  to 
pay  a  legacy  is  not  a  bar  to  a  proceeding  for  leave  tq  issue  execution  on  a  judg- 
ment against  tne  executors. 

Appeal  by  Lucy  Ann  Hale,  as  executrix,  and  C4eorge  W.  Debe- 
voise, as  executor,  under  the  last  will  and  testament  of  Joseph  P. 
Hale,  deceased,  from  an  order  of  the  Surrogate's  Court  of  the  county 
of  Xew  York,  entered  in  said  Surrogate's  Court  on  the  9tli  day  of 
June,  1898,  directing  the  appellants  to  render  and  file  an  inter- 
mediate account  of  their  proceedings  as  such  executrix  and  executor 
respectivel}^,  in  order  to  ascertain  the  condition  of  the  estate. 

Hugh  Porter^  for  the  appellants. 

Frank  G,  Wild,  for  the  respondent. 

Ingraham,  J. : 

The  petitioner,  having  obtained  a  judgment  against  the  executors 
for  a  legacy  left  to  it  under  the  last  will  and  testament  of  the  tes- 
tator, applied  to  the  surrogate  for  authority  to  issue  an  execution 
npder  the  provisions  of  sections  1825  and  1826  of  the  Code  of  Civil 
Procedure.     The  testator  died  in  the  city  of  New  York  in  the  year 
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1883,  and  his  last  will  and  testament  was  admitted  to  probate  on  or 
about  October  19,  1883.  Letters  testamentary  were  issued  to  the 
appellants  as  executors  named  in  the  will.  Subsequently  the  peti- 
tioner commenced  an  action  against  the  executors  to  recover  the 
amount  of  a  legacy,  and  on  October  13,  1897,  judgment  was  duly 
entered  in  favor  of  the  petitioner  against  the  executors  for  the 
amount  of  such  legacy,  with  interest,  which  judgment  was  affirmed 
on  appeal  to  this  court.  That  judgment  not  having  been  paid,  the 
petitioner  applied  to  the  surrogate  for  leave  to  issue  an  execution. 
In  answer  to  that  petition  the  executors,  among  other  things,  alleged 
that  an  accounting  had  been  had  between  the  executors  and  the 
parties  entitled  to  the  estate  of  the  deceased  out  of  court  and  that 
the  said  estate  had  been  duly  distributed  among  the  persons  entitled 
thereto,  and  that  at  no  time  since  the  action  referred  to  in  said  peti- 
tion, to  wit,  the  14th  day  of  April,  1897,  have  the  said  executrix 
and  executor,  or  either  of  them,  either  jointly  or  severally,  been  in 
possession  of  any  assets  of  the  estate  of  the  deceased. 

By  section  1826  of  the  Code  it  is  provided  that  where  upon  an 
application  for  leave  to  issue  an  execution  it  appears  that  the  assets 
in  the  hands  of  the  executors,  after  payment  of  all  sums  chargeable 
against  them  for  expenses,  and  for  claims  entitled  to  priority  as 
against  the  plaintiiSF,  are  not,  or  will  not  be  sufficient  to  pay  all  the 
debts,  legacies  or  other  claims  of  the  class  to  which  the  plaintiff's 
claim  belongs,  the  sum  directed  to  be  collected  by  the  execution 
shall  not  exceed  the  plaintiff's  just  proportion  of  the  assets.  By  this 
answer  of  the  executors  a  question  was  presented  to  be  determined 
by  the  surrogate  as  to  the  amount  of  the  assets  of  the  estate  in  the 
hands  of  the  executors.  And  by  section  2725  of  the  Code,  subdivi- 
sion 1,  it  is  provided  that  the  surrogate  may,  in  his  discretion,  make  an 
order  requiring  an  executor  or  administrator  to  render  an  interme- 
diate account  "  where  an  application  for  an  order,  permitting  an 
execution  to  issue  on  a  judgment  against  the  executor  or  adminis- 
trator, has  been  made  by  the  judgment  creditor,  as  prescribed  in 
section  1826  of  this  act."  Thus,  by  the  express  provisions  of  the 
Code  the  surrogate,  in  his  discretion,  had  the  power  to  require  an 
intermediate  accounting  upon  such  an  application  to  determine  the 
question  of  the  amount  of  assets  in  the  hands  of  the  executors.  The 
defense  of  the  Statute  of  Limitations  interposed  by  the  executors  is 
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no  bar  to  this  application.  The  right  of  the  judgment  creditor  to 
coramence  a  proceeding  for  leave  to  issue  execution  upon  this  judg- 
ment did  not  accrue  until  after  the  entry  of  the  judgment,  and  that 
judgment  was  not  entered  until  after  October  13, 1897.  The  inquiry 
upon  tliis  application  relates  to  the  assets  of  the  estate  in  the  hands 
of  the  executors  at  the  time  the  application  was  made,  and  under 
the  provisions  of  the  Code  before  cited  the  surrogate  had  to  deter- 
mine what,  if  any,  assets  were  in  the  hands  of  the  executors  at  that 
time,  and  to  determine  that  question  he  was  authorized  to  order  an 
intermediate  accounting.  The  fact  that  the  Statute  of  Limitations 
has  run  against  any  application  for  an  accounting  for  the  purpose  of 
compelHng  the  executors  to  pay  a  legacy  is  not  a  bar  to  this  proceed- 
ing, which  is  simply  for  leave  to  issue  execution  on  a  judgment 
against  the  judgment  debtors.  Whether  plaintiff  can  collect  any- 
thing on  that  execution  cannot  be  determined  in  this  appeal. 
The  order  appealed  from  is  right  and  is  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Order  affirmed,  with  costs. 
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In  the  Matter  of  the  Petition  of  Henry  H.  Lyman  for  an  Order  ss  587| 

Kevoking  and  Canceling  Liquor  Tax  Certificate  No.  2,524,  Issued 
to  John  Fdhrmann,  at  No.  223  East  Twenty-second  Street, 
New  York. 

John  Fuhrmann,  Appellant ;  Henry  H.  Lyman,  Respondent. 

Liquor  tax  —  tJie  exemption  infawr  of  premiftes,  within  200  feet  of  a  schoolhovse^ 
in  which  liquor  was  sold  on  March  23,  1896  —  it  is  waived  where  the  traffic  was 
thereafter  suspended  for  eighteen  months  —  what  is  not  a  continuance  of  the 
business. 

The  privilege  conferred  by  subdivision  2  of  section  24  of  the  Liquor  Tax  Law 
(Laws  of  1896,  chap.  112,  as  amended  by  Laws  of  1897,  chap.  312),  permitting 
the  traflfic  in  liquor  on  premises  within  200  feet  of  a  building  used  exclusively 
as  a  schoolhouse,  provided  such  traffic  was  actually  and  lawfully  carried  on  in 
Buch  premises  on  March  23,  1896,  is  forfeited,  where  it  appears  that,  although 
•uch  traffic  was  lawfully  carried  on  in  such  premises  on  March  23,  1896,  the 
license  expired  by  operation  of  law  June  30,  1896,  and  that  no  liquor  tax  cer- 
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tificate  was  granted  for  the  traffic  in  liquors  upon  the  said  premises  imiii 
December,  1897,  the  actual  traffic  in  liquors  upon  the  said  premises  being  sus- 
pended between  June  30,  1896,  and  January  1,  1898. 
The  mere  fact  that  the  fixtures  used  in  the  conduct  of  the  business  in  this  place 
were  not  removed,  and  that  the  person  who  had  owned  a  chattel  mortgage  on 
such  fixtures  had  foreclosed  the  mortgage  and  had  been  in  possession  of  the  prem- 
ises during  the  period  when  no  business  was  carried  on,  does  not  constitute  a 
continuance  of  the  business  such  as  would  prevent  the  surrender  of  the  privi- 
lege to  conduct  the  liquor  business  upon  such  premises;  nor  does  the  intention 
of  the  parties  who  held  the  lease,  as  to  the  future  use  of  the  premises,  consti- 
tute a  continuance  of  the  business. 

Appeal  by  John  Fuhrmann  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  20th  day  of  August, 
1898,  canceling  the  liquor  tax  certificate  issued  to  the  said  John 
Fuhrmann. 

Moses  ^Ve^nman,  for  the  appellant. 

Alfred  R,  Page^  for  tlie  respondent. 

Ingraham,  J. : 

Tlie  only  question  involved  upon  this  appeal  is  whether  the 
premises  upon  which  this  defendant  proposed  to  carry  on  the  liquor 
business  was  within  the  provision  contained  in  subdivision  2  of 
section  24  of  the  Liquor  Tax  Law  (Chap.  112,  Laws  of  1896 
as  amended  by  chap.  312  of  the  Laws  of  1897).  The  appellant 
applied  for  a  liquor  tax  certificate,  stating  in  his  application 
that  trafKc  in  liquors  was  actually  carried  on  in  the  premises 
named  on  March  23,1896,  and  that  said  premises  had  been  occupied 
continuously  for  such  trafiic  since  1888.  It  appeared  that  in  1896 
George  Ilahu  received  a  license  to  traffic  in  liquors  upon  eaid 
premises,  which  license  expired  by  operation  of  law  June  30, 1896 ; 
that  no  liquor  tax  certificate  was  granted  for  the  traffic  in  liquors 
upon  the  said  premises  until  December,  1897,  and  that  the  actual 
traffic  in  liquors  was  suspended  upon  the  said  premises  between  the 
30th  of  June,  1896,  and  January  1, 1898.  No  liquor  tax  certificate 
having  been  issued  for  the  conduct  of  the  liquor  business  upon  such 
premises  during  that  period,  the  traffic  in  liquoi*8  thereupon  was 
illegal.  The  premises  in  question  were  within  200  feet  of  a  building 
used  exclusively  as  a  schoolhouse ;   and  under  section  24  of  the 
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Liquor  Tax  Law  the  traffic  in  liquors  cannot  be  permitted  in  said 
premises  unless  such  traffic  was  actually  and  lawfully  carried  on  in 
said  premises  on  the  23d  of  March,  1896.  If  on  the  23d  day  of 
March,  1896,  this  place  was  lawfully  occupied  for  such  business,  the 
appellant  was  entitled  to  a  liquor  tax  certificate,  unless  such  traffic 
in  liquor  were  subsequently  abandoned.  Then  such  abandonment 
worked  a  forfeiture  of  the  privilege  conferred  by  the  statute.  That 
question  was  presented  to  tliis  court  in  the  fourth  department  in 
People  ex  reL  Bagley  v.  Ilamiltan  (25  App.  Div.  428).  It  was  there 
held  that  where  "  the  business  of  one  proprietor  is  closed  up  and  no 
resumption  thereof  attempted  by  his  successor  for  sixty  days,  we 
tliink  that,  within  the  spirit  of  the  law,  the  privilege  which  it  grants 
must  be  regarded  as  surrendered."  We  think  that  case  presents  the 
correct  construction  of  the  act  and  that  it  is  authority  for  the  determi- 
nation arrived  at  by  the  court  below.  The  mere  fact  that  the  fixtures 
used  in  the  conduct  of  the  business  of  this  place  were  not  removed,  and 
that  the  person  who  had  owned  a  chattel  mortgage  on  such  fixtures 
liad  foreclosed  the  mortgage  and  had  been  in  possession  of  the  prem- 
ises during  the  period  when  no  business  was  carried  on,  was  not  a  con- 
tinuance of  the  business  which  would  prevent  the  surrender  of  the 
privilege  to  conduct  the  liquor  business  upon  such  premises.  The 
business  thus  was  actually  suspended  for  a  period  exceeding  eighteen 
months.  During  that  time  no  traffic  of  liquor  could  lawfully  be  car- 
ried on  in  those  premises  as  no  liquor  tax  had  been  paid  under  which 
such  business  could  have  been  conducted.  There  was  no  claim  that 
liquor  was  actually  sold,  or  that  any  business  was  actually  conducted 
on  the  premises  during  this  period.  The  intention  of  the  parties 
who  held  the  lease  as  to  the  future  use  of  the  premises  did  not  con- 
stitute a  continuance  of  the  business. 

We  think,  therefore,  that  the  order  appealed  from  was  right  and 
should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Order  affirmed,  with  costs. 
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Jacob  Schattman  and  Others,  Appellants,  v.  The  American  Credit 
Indemnity  Company,  Respondent. 

Etidence  —  examination  of  witnesses  in  relation  to  newspaper  articles — pritikgeof 

an  attorney. 

It  is  not  proper  for  counsel  to  read  to  a  witness  on  cross-examination  an  article 
printed  in  a  newspaper  and  ask  him,  "  Is  that  statement  substantially  a  correct 
statement  of  the  fact? "  when  it  is  apparent  that  most  of  the  facts  stated  in 
the  article  were  not  within  the  knowledge  of  the  witness  and  could  not,  there- 
fore, be  either  denied  or  admitted,  especially  where  the  direct  examination  of 
the  witness  had  not  been  directed  to  any  of  the  facts  contained  in  this  news- 
paper article. 

On  the  direct  examination  of  a  witness  it  is  improper  to  produce  a  newspaper 

article  and  ask  him  (reading  from  the  article),  '  *  Do  you  remember  seeing  that 

;in  the  public  print  on  July  25, 1893? "  and  whether  he  had  had  interviews  with 

various  reporters  and  had  made  statements  to  them  in  connection  with  the  case. 

So  far  as  an  attorney  is  called  upon  simply  to  prove  the  execution  and  delivery 
of  an  instrument  by  his  client  or  the  contents  of  that  instrument,  knowledge 
of  which  he  had  procured  by  reading  it,  and  not  through  any  communica- 
tion from  his  client  to  him,  his  testimony  does  not  come  within  the  privilege 
conferred  by  section  835  of  the  Code  of  Civil  Procedure.  Neither  the  fact  of 
the  existence  of  such  instrument,  nor  its  delivery  by  the  client,  are  communi- 
cations made  by  the  latter  to  the  attorney. 

Appeal  by  the  plaintiffs,  Jacob  Schattman  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  22d 
day  of  December,  1897,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  21st  day  of  December, 
1897,  denying  the  plaintiffs'  motion  for  a  new  trial  made  upon  the 
minutes. 

Fraiiliiji  Pierce^  for  the  appellants. 

Otto  Horwitz^  for  the  respondent. 

Inoraham,  J. : 

The  action  is  brought  to  recover  upon  what  is  called  a  bond  of 
indemnity  issued  by  the  defendant,  whereby  the  defendant  agre^ 
to  indemnify  the  plaintiffs  against  "  loss  to  the  extent  of  and  not 
exceeding  ten  thousand  dollars,  resulting  from  insolvency  of 
debtors    over  and    above    an    annual   net  loss   of   $3,000,   three 
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thousand  dollars.''  The  particular  loss  for  which  the  plaintiffs 
claim  indemnity  was  caused  by  the  insolvency  of  one  Bach,  by 
which  it  is  claimed  that  the  plaintiffs  sustained  a  loss  of  upwards 
of  $15,000.  The  defense  was  that  the  plaintiffs  had  received 
from  said  Bach  a  large  sum  of  money  or  .other  property  in  full  set- 
tlement or  on  account  of  such  indebtedness,  and  had  executed  and 
delivered  to  said  Bach  a  general  release  from  all  liabiUty  to  the 
plaintiffs  on  account  thereof.  On  cross-examination  of  one  of  the 
plaintiffs,  counsel  for  the  defendant  asked  the  following  question  : 
"  Let  me  read  you  an  article  that  was  published  in  the  New  York 
Times  of  July  26th,  and  ask  you  if  it  is  a  correct  statement  of 
the  failure  of  Mr.  Bach."  This  was  objected  to  by  counsel  for  the 
plaintiffs  as  "hearsay,  immaterial  and  incompetent."  In  answer  to 
that  objection  the  court  said  :  "  lie  can  testify  whether  it  is  a  cor- 
rect statement  of  the  failure."  Counsel  for  the  plaintiff  stated  : 
"  I  think  reading  the  New  York  papers  is  not.  He  may  let  him 
read  it ; "  to  which  the  court  replied  :  "  The  paper  is  not  offered  in 
evidence ;  I  will  receive  it ; "  to  which  counsel  for  the  plaintiffs 
excepted.  Counsel  for  the  defendant  then  read  to  the  witness  a 
statement  from  a  daily  newspaper  of  the  date  of  July  25,  1893, 
which  contained  a  statement  of  Bach's  financial  embarrassment,  the 
obtaining  of  a  judgment  against  him,  a  report  of  the  amount  of  his 
liabilities,  among  which  were  mentioned  the  plaintiffs'  claims,  with  a 
statement  of  a  person  who  was  acting  as  an  attorney  for  the  plain- 
tiffs, that  a  large  part  of  the  plaintiffs'  claim  was  secured  by  an 
assignment  of  outstanding  accounts,  "  and  for  tlie  balance  they  took 
a  bill  of  sale  on  merchandise  in  the  store,  giving  Mr.  Bach  $2,000 
and  a  release  of  their  claim,"  with  a  further  statement  as  to  the 
financial  condition  of  Bach,  and  his  method  of  conducting  his 
business.  The  witness  was  then  asked  :  "  Is  that  statement  substan- 
tially a  correct  statement  of  the  fact  ? "  That  was  objected  to  by 
counsel  for  the  plaintiffs  as  calling  for  the  conclusion  of  the  witness, 
as  an  attempt  to  introduce  a  newspaper  in  evidence,  and  as  too 
indefinite  and  general,  and  being  generally  incompetent  and  imma- 
terial. To  that  the  court  replied  :  ''  I  will  receive  it,"  and  counsel 
for  tlie  plaintiffs  excepted.  Several  other  questions  were  asked 
concerning  this  statement  to  which  counsel  for  the  plaintiffs  objected, 
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and  upon  the  objections  being  overruled,  excepted.  The  witness,  in 
reply  to  these  questions,  while  stating  that  he  was  unable  to  say 
whether  it  was  correct,  said  that  he  could  not  point  out  any  part  of 
it  that  was  incorrect ;  that  he  did  not  know  anything  about  Bach's 
inside  business.  Subsequently  Herman  Joseph,  an  attorney  who 
had  acted  for  the  plaintiffs  in  relation  to  their  settlement  with  Bach, 
was  called  as  a  witness  by  the  defendant.  The  defendant  again 
produced  this  article  from  the  newspaper  and  asked  the  following 
question  :  ^'  In  the  course  of  the  article  you  are  quoted  as  follows 
(repeating  a  part  of  the  article  which  purported  to  be  a  statement  by 
said  Joseph  to  a  newspaper  reporter) :  Do  you  remember  seeing 
that  in  the  public  print  on  July  25,  1893?"  That  was  objected  to 
by  plaintiffs'  counsel  as  '•  immaterial  and  incompetent,  and  what 
appears  in  a  newspaper  has  no  bearing,  and  hearsay  and  declarations 
made  by  the  witness  at  that  time  are  immaterial  and  incompetent." 
That  objection  was  overruled  and  the  plaintiffs  excepted  and  the 
witness  answered,  "  I  believe  I  did."  The  witness  was  then  asked  if 
he  had  interviews  with  various  reporters  or  if  he  had  received  calls 
from  various  reporters  on  July. twenty-fourth.  This  was  also  objected 
to  as  "immaterial  and  incompetent,  and  the  contents  of  what  he  said 
to  reporters  is  hearsay."  This  objection  was  also  overruled,  to  which 
counsel  for  the  plaintiffs  excepted,  and  the  witness  answered,  "  My 
best  impression  is  that  they  did."  He  was  then  asked  if  he  had 
made  to  these  various  reporters  some  statements  in  connection  with 
the  Bach  case,  to  which  the  same  objection  was  taken,  followed  by 
the  same  ruling  and  an  exception.  The  witness  answered  that  he 
had  had  such  interviews.  Counsel  for  the  plaintiffs  then  moved 
that  the  question  which  counsel  had  read  to  the  witness  and  the 
answer  be  stricken  out.  This  motion  was  denied,  to  which  plaintiffs' 
counsel  excepted. 

We  think  that  this  method  of  examining  a  witness  was  entirely 
miproper.  The  effect  was  to  get  before  the  jury  the  contents  of  a 
newspaper  article,  and,  under  the  guise  of  a  cross-examination,  to 
obtain  from  a  witness  a  statement  of  his  inability  to  deny  the  truth 
of  that  article  when  it  was  apparent  that  most  of  the  facts  stated  in 
the  article  were  not  within  the  knowledge  of  the  witness  and  could 
not,  therefore,  be  either  denied  or  admitted.  Counsel,  on  cross- 
examination,  could  have  asked  the  witness  whether  certain  facts 
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were  or  were  not  true,  but  it  was  entirely  irregular  and  improper  to 
read  what  purported  to  be  a  newspaper  article  and  which  did  not  in 
fact  purport  to  be  a  declaration  of  the  witness  and  ask  him  whether 
that  article  was  true.  The  direct  examination  of  the  witness  had 
not  been  directed  to  any  of  the  facts  contained  in  this  newspaper 
article.  He  had  not  testified  on  his  direct  examination  as  to  this  set- 
tlement with  his  debtor  or  as  to  the  facts  commented  upon 'in  this 
newspaper  article.  The  question  that  was  involved  in  reading  this 
statement  in  the  newspaper  was  not  strictly  a  cross-examination  as 
to  any  evidence  given  by  the  witness  upon  his  direct  examination, 
and  such  a  method  of  getting  a  newspaper  article  before  the  jury  ia 
entirely  irregular  and  not  to  be  encouraged.  While  we  recognize 
that  the  extent  and  method  of  cross-examination  is  largely  discre- 
tionary with  the  trial  court,  and  an  appellate  court  is  not  justified  in 
interfering  except  where  there  is  a  plain  abuse  of  such  discretion, 
we  think  that  it  is  entirely  improper  to  allow,  upon  cross-examina- 
tion, reading  to  a  witness  in  the  presence  of  the  jury  a  newspaper 
article  which  does  not  purport  to  be  a  statement  of  the  witness, 
which  does  not  directly  relate  to  any  testimony  given  by  the  witness 
upon  direct  examination,  and  which  is  largely  made  up  of  facts 
which  are  not  within  the  knowledge  of  the  witness  and  which  relate 
to  the  acts  and  declarations  of  others. 

But,  whatever  may  be  said  of  the  correctness  of  such  cross-exami- 
nation, the  repetition  of  this  method  in  conducting  the  direct  exami- 
nation of  the  witness  Joseph,  who  was  called  by  the  defendant,  was 
clearly  incompetent  and  improper.  Joseph  was  called  as  a  witness 
to  prove  the  execution  and  delivery  of  a  general  release  from  the 
plaintiffs  to  Bach.  He  testified  that  he  had  prepared  the  release  as 
attorney  for  the  plaintiiSFs,  was  present  at  the  time  of  its  execution 
and  witnessed  its  delivery  to  Bach.  He  does  not  appear  to  have 
been  an  adverse  witness,  liis  only  objection  to  answering  appearing 
to  have  been  a  proper  care  on  his  part  to  avoid  making  any  dis- 
closure of  any  confidential  relation  between  himself  and  his  client, 
with  a  desire  to  obtain  a  direction  from  the  court  as  to  his  duty 
in  answering  the  questions  asked  him.  On  his  direct  examination 
he  had  testified  that  the  plaintiffs  had  delivered  to  Bach  a  gen- 
eral release  at  the  time  of  the  transfer  by  Bach  to  the  plaintiffs  of 
oertain  property,  and  after  cross^xamination,  during  which  the  state- 
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menu  of  the  witness  that  a  release  liad  been  delivered  was  not  ques- 
tioned, counsel  for  the  defendant  again  read  to  the  witness  from  the 
article  in  the  newspaper  and  asked  liiin  whether  he  remembered  see- 
ing that  in  the  public  print  on  July  twenty-fifth.  Then  followed 
questions  as  to  whether  the  witness  had  interviews  with  the  report- 
ers on  July  twenty-fourth,  and  whether  he  made  statements  to  these 
reporters  in  regard  to  this  case.  These  questions  were  entirely 
immaterial  and  incompetent.  The  witness  was  called  by  the  defend- 
ant. It  was  entirely  immaterial  upon  any  question  presented  in  the 
case  as  to  whether  or  not  the  witness  had  made  statements  to  others 
which  corroborated  his  statement  under  oath  in  court,  and  it  was 
entirely  immaterial  whether  he  had  talked  to  reporters  upon  the 
subject.  The  result  of  such  a  course  of  examination  was  -to  get 
before  the  jury  the  fact  that  the  defendant's  own  witness  had  made 
a  statement  prior  to  the  trial  which  corroborated  his  statement  upon 
the  stand,  and  when  he  was  acting  under  a  professional  retainer 
from  the  plaintiffs.  It  gave  to  the  newspaper  article  a  certain  credit 
in  the  eyes  of  the  jury,  which  would  be  likely  to  affect  their  verdict, 
and  which  was  incompetent.  The  effect  of  this  was  emphasized  by 
the  action  of  the  court  upon  the  requests  of  counsel  for  the  plain- 
tiffs to  charge  in  regard  to  this  newspaper  article.  After  the  charge, 
counsel  for  the  plaintiffs  asked  the  court  to  instruct  the  jury  tl^at 
they  should  disregard  entirely  the  article  read  from  the  newspapers 
of  July  25,  1893,  by  the  defendant's  counsel,  and  especially  that 
they  should  disregard  any  statement  made  as  to  the  statements  made 
by  Herman  Joseph,  the  witness  called  by  the  defendant.  To  that 
the  court  replied :  "  Do  yon  mean  any  statement  made  by  him  while 
on  the  stand  as  a  witness?"  to  which  counsel  for  the  plaintiffs 
replied:  "No;  any  statements  made  in  the  article."  To  that  the 
court  replied  :  "  I  decline  to  strike  out  the  question."  Counsel  for 
the  plaintiffs  then  stated  :  "  Your  honor  refuses  to  instruct  the  jury 
to  disregard  the  portion  of  it  that  was  read  to  them  in  the  ques- 
tion by  counsel  ? "  to  which  the  court  replied :  "  Any  part  of  it 
that  was  not  embodied  in  the  questions  put  to  the  witness  the 
jury  must  disregard,  but  what  was  read  in  the  form  of  questions  to 
the  witness — that  the  jury  need  not  disregard."  Counsel  for  the 
plaintiffs  then  said  :  "  I  ask  your  honor  to  state  to  the  jury  that  there 
is  no  evidence  before  the  jury  that  any  statement  contained  in  the 
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article  to  tliem  read  by  the  counsel  in  the  form  of  a  question 
is  true."  To  that  the  court  replied  :  "  That  I  decline  to  do.  The 
jury  must  determine  that  question  from  the  testimony  of  Mr. 
Joseph,  and  you  have  heard  what  he  said  in  reference  to  the  reletise. 
You  may  also  take  that  into  consideration  with  the  other  evidence 
in  the  case  and  determine  whether  it  is  true  or  not.  It  is  for  you 
to  say."  To  that  counsel  excepted,  and  the  court  then  stated  to  the 
jury  :  "  I  have  already  said  that  the  article  is  not  to  be  taken  into 
consideration  ;  only  that  part  of  it  which  was  read  by  way  of  putting 
the  questions  to  the  witness.  That  is  all  that  need  be  taken  into 
consideration."  To»that,  counsel  for  the  plaintiffs  excepted.  Here 
was  an  intimation  to  the  jury  that  they  could  consider  the  article 
in  the  newspaper  that  was  included  in  the  question  read  to  the  wit- 
ness and  a  refusal  to  instruct  the  jury  that  the  newspaper  article  in 
itself  was  no  evidence  of  the  facts  stated  in  it.  For  this  error  we 
are  constrained  to  order  a  new  trial. 

There  are  several  other  questions  which  it  is  not  necessary  for  us 
to  determine  upon  this  appeal  as  they  may  not  be  presented  upon  a 
new  trial.  The  principal  one  was  the  competency  of  the  testimony 
of  Joseph  as  to  the  delivery  of  this  generi.1  release,  the  objection  to 
such  testimony  being  that  it  involved  the  disclosure  of  a  confidential 
communication  between  a  client  and  his  attorney.  It  is  well  for  us 
to  state,  however,  that  so  far  as  the  attorney  was  called  upon  simply 
to  prove  the  execution  and  delivery  of  an  instrument  by  the  plain- 
tiffs, or  the  contents  of  that  instrument,  knowledge  of  which  he  had 
procured  by  reading  it,  and  which  was  not  acquired  by  any  com- 
munication from  the  client  to  the  attorney,  he  was  not  within  the  privi- 
lege provided  for  by  section  835  of  the  Code.  By  that  section  it  is 
provided  that  "  an  attorney  or  counsellor  at  law  shall  not  be  allowed 
to  disclose  a  communication  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment."  This 
privilege  would  clearly  prevent  the  attorney  from  disclosing  any 
communication  received  by  him  from  his  client,  or  any  knowledge 
that  he  acquired  from  his  client  while  the  relation  between  them 
continued.  The  fact,  however,  of  the  existence  of  an  instrument 
in  writing  executed  by  the  client,  and  the  fact  that  such  an  instru- 
ment was  actually  delivered  by  the  client  to  a  third  party,  is  not  a 
communication  made  by  the  client  to  the  attorney.     It  is  an  inde- 
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pendent  fact  witnessed  by  the  attorney,  and  to  which  the  attorney 
can  testify  without  disclosing  any  communication  made  by  the  cUent 
to  the  attorney.  The  same  may  be  said  as  to  the  proof  of  the  contents 
of  an  instrument  executed  by  the  client  and  delivered  to  a  third  party. 
The  transaction  is  completed  by  the  execution  and  delivery  of  the 
instrument.  It  then  becomes  the  agreement  between  the  parties,  and 
tlie  knowledge  that  an  attorney  has  of  that  instrument  is  not  a  fact 
communicated  to  him  by  his  client,  but  arises  from  his  independent 
knowledge  of  the  instrument  acquired  by  the  use  of  his  own  senses. 
Assuming  that  this  release  when  executed  and  delivered  had  remained 
in  the  possession  of  the  attorney,  acting  forlx^th-partieSjit  cannot  be 
doubted  but  that  tlie  court  would  require  an  attorney  to  produce  such 
an  instrument  which  had  been  executed  and  delivered  in  any  litigation 
in  which  that  instrument  became  material.  The  production  of  such  an 
instrument  would  not  violate  this  privilege  as  the  instrument  would 
speak  for  itself,  and  the  production  of  the  paper  would  prove  the  agree- 
ment between  the  parties.  The  mere  production  of  the  agreement 
would  not  require  the  attorney  to  disclose  any  communication  made  to 
him  by  his  client,  and  so,  when  the  instrument  is  lost,  or  its  production 
cannot  be  compelled  so  that  secondary  evidence  of  its  contents  is  admis- 
sible, the  knowledge  that  an  attorney  has  as  to  the  contents  of  such  an 
instrument,  acquired  by  the  examination  of  the  instrument,  would  not 
be  knowledge  acquired  by  a  communication  from  the  client  to  the 
attorney,  any  more  than  tlie  production  of  the  instrument  itself  would 
be  the  result  of  such  a  communication.  Any  statement  or  communi- 
cation by  the  client  to  the  attorney,  or  any  advice  given  by  the  attor- 
ney as  to  the  construction,  meaning  or  effect  of  the  instrument, 
would  be  incompetent ;  but  a  mere  statement  of  the  fact  that  a  paper 
writing  was  executed  and  delivered  in  the  presence  of  the  attorney, 
and  the  statement  of  the  contents  of  that  instrument  which  was 
acquired  by  the  attorney  by  reading,  would  not  involve  a  communi- 
cation from  the  client  to  his  attorney.  Thus,  the  independent  fact 
of  the  execution  of  the  written  instrument,  its  delivery  by  one  party 
to  the  other,  or  the  contents  of  the  instrument,  where  the  knowledge 
of  the  contents  had  been  acquired  by  the  attorney  in  some  other  way 
than  through  a  communication  from  his  client,  would  not  be  within 
the  prohibition  of  the  statute. 

There  is  another  question  presented,  and  that  is  whether  a  snf- 
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ticient  foundation  had  been  laid  for  the  introduction  of  secondary 
evidence  of  the  contents  of  that  instrument.  It  is  not  necessary  to 
determine  that  question,  as  any  defect  in  the  proof  as  to  the  ina- 
biUty  to  obtain  possession  of  that  instrument  may  be  obviated  upon 
another  trial.  But  for  the  error  before  pointed  out  in  relation  to 
the  use  of  this  newspaper  article  upon  the  trial  a  new  trial  must  be 
ordered. 

The  judgment  is  reversed,  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Caroline  B.  Van  Bokkelen,  Plaintiff,  v,  Thp:  Travelers'  Insur-         |  34  ^1 
ANCE  Company  of  Hartford,  Connecticut,  Defendant. 

Accident  policy  — injuries  sustained  in  faUing  from  a  car  platfoj*m  are  not  sustained 
'*  while  Hding  as  a  passenger  in  any  passenger  conveyance." 

Under  an  accident  insurance  policy  providing  that  if  death  results  from  injuries 
''sustained  while  riding  as  a  passenger  in  any  paisenger  conveyance  using 
steam,  cable  or  electricity  as  a  motive  power,  the  amount  to  be  paid  shall  be 
double  the  sum  specified  in  the  clause  under  which  claim  is  made,"  a  bene- 
ficiary is  not  entitled  to  recover  "double  the  sum  specified,"  where  the  insured, 
while  riding  as  a  passenger  upon  a  railroad  train,  went  out  from  one  of  the 
cars  upon  the  open  platform  at  the  forward  end  thereof,  from  which  he  fell  or 
was  thrown  down,  an{l  while  clinging  to  the  handrail  or  step  of  the  plat- 
form was  dragged  for  some  distance  by  the  train,  until  he  finally  lost  his 
hold  and  fell  from  the  car  upon  a  bridge  which  the  train  was  then  crossing, 
and  thence  to  the  ground  below,  where  he  was  .found  dead,  it  not  appearing 
by  what  means  or  from  what  cause  the  deceased  fell  or  was  thrown  from  the 
platform. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

George  Edwin  Joseph^  for  the  plaintiff. 

TT.  P.  Prentice^  for  the  defendant. 

Ingraham,  J. : 

This  is  a  submission  of  a  controversy  on  an  agreed  statement  of 
facts,  and  the  question  presented  is  as  to  the  liability  of  the  defend- 
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ant  under  a  policy  of  insurance  by  which  the  defendant  agreed  to 
insure  one  Spencer  D.  C.  Van  Bokkelen  against  injuries  resulting 
"  through  external,  violent,  and  accidental  means,"  and  which  pro- 
vided that  if  "  death  results  from  such  injuries  alone,  within  ninety 
days  will  pay  ten  thousand  dollars  to  Caroline  B.  Van  Bokkelen,  his 
daughter,"  with  the  further  provision  that  "  if  such  injuries  are  sus- 
tained while  riding  as  a  passenger  in  any  passenger  conveyance 
using  steam,  cable  or  electricity  as  a  motive  power,  the  amount  to  be 
paid  shall  be  double  the  sum  specified  in  the  clause  under  wliich 
claim  is  made." 

It  is  stated  in  the  agreed  statement  of  facts  that  "  on  or  about  the 
31st  day  of  July,  1897,  and  while  said  policy  was  in  force,  the  said 
Spencer  D.  C.  Van  Bokkelen  was  a  passenger  upon  a  railway  train 
upon  the  Morris  &  Essex  Division  of  the  Delaware,  Lackawanna 
&  Western  Eailroad,  running  from  Jersey  City  to  Newark,  New 
Jersey,  the  platform  upon  the  cars  of  which  train  were  open  plat- 
forms, not  enclosed  by  vestibules  or  doors,  equipped  with  steps  for 
the  purpose  of  reaching  said  car  platform  from  station  platforms, 
and  equipped  with  iron  rods  or  handrails  upon  both  sides  of  said 
steps ; "  that  "  while  said  Van  Bokkelen  was  riding  as  a  passenger 
upon  said  train  as  aforesaid  he  went  out  from  one  of  said  cars  upon 
the  open  platform,  at  the  forward  end  thereof,  and  while  upon  said 
platform  he  fell  or  was  thrown  down  and  was  dragged  for  some  dis- 
tance while  the  train  was  in  motion  at  a  speed  of  from  eight  to  ten 
miles  an  hour,  holding  while  so  dragged  to  the  handrail  or  step  of 
the  platform.  He  finally  lost  his  hold  and  fell  from  the  car  upon  a 
bridge  which  the  train  was  then  crossing,  and  from  the  bridge  upon 
the  ground  below,  and  was  dead  when  reached  ; "  that  "  it  does  not 
appear  and  is  not  known  by  what  means  or  from  what  cause  deceased 
fell  or  was  thrown  from  said  platform  steps."  The  defendant  paid 
to  the  plaintiff  the  sum  of  $10,000  provided  for  in  clause  "e"  of 
the  policy,  and  the  question  presented  was  whether,  under  clause 
"f  "  of  the  policy,  the  defendant  was  bound  to  pay  to  the  plaintiff 
double  the  sum  mentioned  in  clause  "  e,"  viz.,  an  additional  sum  of 
$10,000. 

It  does  not  appear  from  this  statement  that  the  insured  waa 
injured  while  upon  the  car,  or  that  an  accident  to  the  train,  or  to  the 
insured  while  on  the  train,  caused  or  contributed  to  the  injury.     It 
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would  seem  the  injuries  resulting  in  his  death  were  sustained  by  his 
falling  from  the  car  to  the  bridge,  or  from  the  bridge  to  the  ground, 
or  being  dragged  after  falling  from  tlie  car.  The  reason  for  his 
going  upon  the  platform  while  the  train  was  in  motion  is  not  stated, 
nor  does  it  appear  what  caused  the  deceased  to  fall  or  be  thrown 
from  the  platform  or  steps  of  the  car.  The  fact  upon  which  the 
plaintiff  predicates  the  defendant's  liability  is  that  the  deceased, 
being  a  passenger  upon  a  railroad  train  and  going  out  upon  the  car 
platform,  either  fell  or  was  thrown  from  the  platform,  and  was  dis- 
covered upon  the  ground  dead. 

We  have  here  a  contract  which  clearly  and  without  ambiguity 
expresses  the  obligation  assumed  by  the  defendant.  It  is  that  the 
defendant, "  if  death  results  from  such  injuries  (bodily  injuries  sus- 
tained during  the  term  of  this  insurance,  through  external,  violent  and 
accidental  means)  *  *  *  will  pay  ten  thousand  doUare  to  Caroline 
B.  Van  Bokkelen,"  and  "  if  such  injuries  are  sustained  while  riding  as 
a  passenger  in  any  passenger  conveyance,  *  *  *  the  aniount  to 
be  paid  shall  be  double  the  sum  specified."  Giving  to  the  latter 
clause  the  meaning  conveyed  by  the  language  used,  it  would  limit 
the  double  liability  to  a  case  where  the  passenger  sustained  the 
injuries  while  riding  in  a  passenger  conveyance.  A  conveyance  is 
defined  to  be  "  that  by  which  anything  is  conveyed  or  transported, 
or  which  serves  as  means  or  way  of  carriage,  as  any  vehicle."  To 
entitle  the  plaintiff  to  the  additional  $10,000,  it  must  appear  that 
the  injuries  were  sustained  while  riding  as  a  passenger  in  a  convey- 
ance used  for  the  transportation  of  passengers.  The  clause,  there- 
fore, would  not  be  operative  where  the  insured  was  injured  while 
riding  outside  or  upon  such  vehicle.  A  different  meaning  might  be 
given  to  the  clause  if  it  provided  that  the  passenger  must  be  in  a 
train.  But  where  the  liability  is  confined  to  a  case  where  the  pas- 
senger was  injured  when  "in  any  passenger  conveyance,"  it  would 
seem  to  exclude  an  injury  received  by  a  person  when  riding  other- 
wise than  inside  of  a  passenger  conveyance.  Thus  it  would  seem 
that  this  clause  would  not  apply  if  the  insured  was  riding  in  a  bag- 
gage car  or  express  car  attached  to  a  passenger  train,  for  he  would 
not  then  be  in  a  passenger  conveyance.  And  so  the  clause  would 
not  apply  where  the  insured  was  riding  on  top  of  a  passenger  car ; 
App.  Div.— Vol.  XXXIV.         51 
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and  it  would  seeiii  to  exclude  a  person  riding  on  the  platform  of  a 
passenger  car,  when  such  platform  was  not  a  part  of  the  car  reserved 
for  the  use  of  passengers  while  being  transported.  "  In  the  construc- 
tion of  contracts,  *  *  *  the  intention  of  the  parties  *  *  *  is 
to  be  sought  in  the  words  and  language  employed,  and  if  the  words  are 
free  from  ambiguity,  and  express  plainly  the  purpose  of  the  instru- 
ment, there  is  no  occasion  for  interpretation.  Contracts  or  statutes  are 
to  be  read  and  understood  according  to  tlie  natural  and  obvious  import 
of  the  language,  without  resorting  to  subtle  and  forced  construction 
for  the  purpose  of  either  limiting  or  extending  their  operation.  *  *  * 
If  the  words  employed  convey  a  definite  meaning,  and  there  is  no 
contradiction  or  ambiguity  in  the  different  parts  of  the  same  instru- 
ment, then  the  apparent  meaning  of  the  instrument  must  be  regarded 
as  the  one  intended."    {Schoanmaker  v.  Hoyty  148  N.  Y.  431.) 

We  have  seen  that  the  meaning  of  this  clause  is  quite  clear  and  free 
from  ambiguity.  Are  we  justified  in  holding  that  it  was  intended 
to  apply  to  a  passenger  outside  of  or  upon  a  passenger  conveyance, 
when  the  language  used  is  that  it  was  to  apply  only  to  a  passenger 
in  a  passenger  conveyance  ?  There  is  nothing  in  the  object  sought 
to  be  attained  by  this  contract  of  insurance  to  justify  us  in  giving  a 
broader  meaning  to  this  clause.  The  policy  insured  against  bodily 
injuries  effected  through  external,  violent  or  accidental  means,* with- 
out regard  to  the  position  of  the  insured  at  the  time  the  injuries 
were  sustained,  and  it  fixed  a  gross  sum  to  be  paid  to  the  beneficiary 
where  death  resulted  from  such  injuries.  There  was  no  limitation 
as  to  the  place  in  which  the  insured  was  to  be  when  such  injuries 
were  sustained,  and  the  liability  of  the  defendant  under  this  clause 
of  the  policy  is  conceded  and  has  been  discharged.  But  in  addition 
to  the  payment  of  the  sum  of  money,  under  these  circumstances, 
the  defendant  was  willing  to  double  its  liability  in  case  the  deceased 
should  sustain  injuries  when  in  a  particular  place,  surrounded  by 
such  safeguards  that  there  would  be  less  probability  of  injury.  It 
is  quite  apparent  tliat  a  passenger  upon  a  milroad  train  is  much  less 
exposed  to  accident  when  in  the  car  than  when  approaching  the  car 
or  when  upon  the  platform,  either  entering  or  alighting  from  it. 
Many  cases  have  commented  upon  the  fact  that  a  platform  of  a  car 
in  motion  is  not  a  safe  place  for  a  passenger  to  ride.  Many  things 
are  liable  to  happen  to  a  train  in  motion  exposing  a  passenger  upon 
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the  platform  to  danger,  to  which  he  would  not  be  exposed  if  in  the 
car.  And  this  defendant  had  a  right  to  limit  its  liability  to  pay 
double  the  amount  to  the  beneficiary  when  death  resulted  from 
injuries  in  a  case  where,  from  the  position  of  the  insured,  he  would 
be  comparatively  safe,  and  the  probability  of  his  sustaining  injuries 
under  the  circumstances  quite  remote.  It  would  seem,  therefore, 
giving  this  clause  the  meaning  that  the  language  used  would  indi- 
cate, and  considering  the  object  sought  to  be  obtained,  that  the  court 
would  not  be  justified  in  extending  this  construction  so  as  to  apply 
this  clause  to  a  death  resulting  from  the  injuries  specified,  as  stated 
in  the  agreed  statement  of  facts. 

An  examination  of  the  authorities  cited  by  counsel,  and  those  we 
have  been  able  to  find,  where  clauses  of  this  character  have  been 
construed  by  the  courts,  confirms  the  view  above  expressed.  The 
decision  of  the  United  States  Circuit  Court  of  Appeals,  in  the  case 
of  JEtna  Life  Insurance  Co.  v.  Vandecar  (57  U.  S.  App.  446)  is 
an  express  authority  for  the  view  we  have  taken  of  this  clause. 
In  that  case  the  court  says  :  "  The  words  '  in  a  passenger  convey- 
ance,' were  doubtless  used  advisedly  and  for  the  express  purpose  of 
limiting  the  defendant's  liability.  The  reason  for  so  doing  is  at  once 
apparent ;  the  place  specified  in  the  contract, '  in  a  passenger  convey- 
ance,' is  a  place  of  little  or  no  danger,  and  the  risk  assumed  is  slight, 
while  the  platform  of  a  conveyance,  using  the  motive  power 
described  in  the  contract,  and  especially  as  in  this  case,  the  plat- 
form of  a  railway  car,  is  an  exceedingly  dangerous  place  when  the 
train,  to  whicli  the  car  is  attached,  is  in  motion."  This  case  is  not 
unlike  that  of  London  Assurance  Corpoi'aiion  v.  Thompson  (22 
App.  Div.  68),  where  under  the  policy  the  liability  of  the  defendant 
was  limited  to  an  insurance  upon  naval  stores  when  in  sheds  or 
warehouses.  We  held  that  the  policy  did  not  attach  to  naval  stores 
upon  the  trains  or  in  the  yards,  or  being  shipped  upon  vessels  or 
which  were  not  actually. in  the  sheds  or  warehouses  at  the  time  of 
the  fire. 

The  case  relied  on  by  the  counsel  for  the  plaintiff  {Theobald  v. 
Railway  Passengers^  Assurance  Co.^  2G»Eng.  Law  &  Eq.  Reports, 
432)  is  distinguishable  from  the  case  at  bar.  The  policy  in  that 
case  insured  the  holder  against  any  accident  that  happened  to  him 
"from  railway  accident  whilst  travelling  in  any  class  carriage  on  any 
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line  of  railway."  The  assured  was  a  passenger  on  a  railway  train 
and  was  injured  in  getting  off  the  train  after  it  had  stopped ;  and 
it  was  held  to  be  a  railway  accident  while  traveling  in  a  railroad 
carriage,  within  the  meaning  of  the  policy.  The  language  used  was 
evidently  intended  to  apply  to  a  passenger  using  either  of  the  vari- 
ous classes  in  which  English  railway  trains  are  divided,  rather  than 
to  limit  the  operation  of  insurance  to  injuries  sustained  when  he 
was  in  the  passenger  conveyance.  And  the  observation  of  the  court 
in  deciding  the  case  showed  that  the  question  presented  was,  not  as 
to  whether  the  policy  was  to  attach  to  an  injury  when  the  assured 
was  actually  in  a  railroad  car,  but  whether  or  not  the  assured  was 
traveling  in  a  carriage  after  the  train  had  stopped,  and  whether  an 
injury  sustained  by  a  passenger  when  alighting  from  a  train  could 
be  a  railway  accident.  The  language  there  was  quite  different  from 
clause  "  f  "  attached  to  the  policy  in  this  action.  Clause  "  f  "  of  this 
policy  was  not  by  its  terms  to  apply  to  a  person  injured  by  a  railroad 
accident  while  traveling  upon  or  in  a  railway  train,  but  the  double 
liability  was  confined  to  injuries  sustained  by  the  assured  while  rid- 
ing *'  in  any  passenger  conveyance."  The  case  of  Northrup  v.  Bailr 
way  Passenger  Assura?ioe  Co.  (43  N.  Y.  516),  which  cited  with 
approval  the  case  of  Theobald  v.  Railway  Passengers^  Assurance 
Co,  {sicpra),  presented  a  question  similar  to  that  in  the  last-named  case. 

Counsel  for  the  plaintiff  in  stating  his  contention  says  that  the 
word  "  in  "  is  ordinarily  accepted  as  an  equivalent  of  the  word  "  on ;" 
and  in  construing  this  clause  of  the  policy  he  contends  that  the 
deceased,  while  riding  as  a  passenger  on  a  passenger  conveyance, 
steam,  cable  or  electricity,  is  entitled  to  the  benefit  of  the  clause, 
that  is,  if  he  met  his  death  while  traveling  as  a  passenger.  We 
cannot  agree  with  this  contention.  If  such  had  been  the  intention 
of  the  parties  different  words  would  have  been  used,  and  the  sec- 
tion would  not  have  been  limited  to  injuries  sustained  while  riding 
as  a  passenger  in  a  passenger  conveyance. 

We  are  of  the  opinion,  therefore,  that  the  defendant  is  entitled  to 
judgment,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Judgment  ordered  for  defendant,  with  costs. 
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Kate  T.  Woolsey,  as  Executrix  of  Edward  J.  Woolsey,  Deceased, 
Appellant,  v,  Willabd  P.  Shaw,  Respoudent. 

Motion  for  leave  to  serve  an  amended  reply  to  a  counterclaim  —  when  not  too  late  — 
a  claim  that  the  reply  was  sufficient  does  not  pi'ecludeit  —  an  amendment  fiot 
allowed  to  present  an  objection  ru>t  raised  in  the  original  reply. 

A  pisiiutiff  is  not  guilty  of  laclus  in  delaying  to  make  a  motion  for  leave  to  serve 
»in  amended  reply  to  a  counterclaim  for  professional  services  set  up  in  the 
iinswer,  by  substituting  for  a  denial  that  such  services  were  reasonably  worth 
over  the  sum  of  $400,  an  allegation  that  such  services  as  rendered  were  worth 
no  more  than  |100,  until  after  the  completion  of  the  defendant's  testimony, 
notwithstanding  the  fact  that  the  defendant  moved  for  judgment  upon  his 
counterclaim  for  professional  services  nt  the  close  of  the  plniutilf's  case,  upon 
the  ground  that  the  reply  was  not  sufficient  to  put  in  issue  the  performance 
thereof  by  the  defendant  or  the  value  of  such  services,  and  that  such  motion 
was  sustained. 

Senible,  that  the  proper  time  to  present  such  a  question  is  at  the  close  of  the 
defendant's  case. 

The  plaintifiF  is  not  estopped  from  making  an  application  at  Special  Term  for 
leave  to  amend,  because  he  has  claimed  at  the  trial  before  the  referee  that  the 
reply  was  sufficient,  but  he  should  not  be  permitted  to  amend  the  reply  by 
inserting  an  allegation  that  the  services  alleged  in  the  bill  of  particulars,  as 
constituting  the  services  specified  in  the  counterclaim,  were  performed  and 
rendered  at  the  request  and  under  the  direction  of  persons  other  than  the 
plaintiff's  testator,  there  having  been  no  intimation  of  such  an  objection  to 
the  defendant's  claim  in  the  original  reply. 

Appeal  by  the  plaintiff,  Kate  T.  Woolsey,  as  executrix  of  Edward 
J.  Woolsey,  deceased,  from  an  order  of  the  Supreme  Court,  made 
at  the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  28th  day  of  June,  1898,  denying 
the  plaintiffs  motion  for  leave  to  serve  an  amended  reply  to  a 
counterclaim  set  up  in  the  defendant's  answer. 

William  Barnes  J  for  the  appellant. 

C  F,  Goddard^  for  the  respondent. 

Inoraham,  J. : 

The  action  was  brought  by  plaintiffs  testator  in  his  lifetime  to 
recover  an  amount  alleged  to  be  due  to  him.     The  defendant  in  his 
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answer  set  up  several  counterclaims,  one  of  which  was  to  recover 
for  services  rendered  by  the  defendant  as  an  attorney  at  law  to  the 
plaintiflE's  testator,  the  value  of  whicli  services  the  defendant  alleged 
was  $2,642.17.  The  plaintiff  replied  to  such  counterclaim  by  alleging 
that  the  defendant  performed  certain  professional  services  for  the 
pontiff  during  the  time  mentioned  in  the  answer,  but  denied  that 
such  services  were  reasonably  worth  over  the  sum  of  $400.  The 
case  was  referred  to  a  referee,  but  before  the  action  was  brought 
on  for  trial  the  plaintiff's  testator  died.  Subsequently  the  action 
was  revived  by  the  present  plaintiff  as  executrix  of  the  original 
plaintiff.  A  new  referee  was  appointed,  and  the  action  was  finally 
brought  on  for  trial  on  January  7,  1898.  At  the  close  of  the  plain- 
tiff's case,  on  February  10, 1898,  the  defendant  moved  for  judgment 
upon  this  counterclaim  for  professional  services  upon  the  ground 
that  the  reply  was  not  sufficient  to  put  in  issue  the  performance  by 
the  defendant  of  the  services  for  the  plaintiff's  testator,  or  the  value 
of  such  services  performed,  and  it  seems  that  the  referee  sustained 
the  defendant's  contention.  Subsequently  evidence  was  offered  by 
the  defendant  to  sustain  the  other  defense  and  counterclaims  con- 
tained in  his  answer,  and  upon  the  defendant's  resting,  the  question 
as  to  the  sufficiency  of  the  reply  was  again  discussed  before  the 
referee.  The  referee  adhered  to  his  decision.  Counsel  for  plain- 
tiff then  asked  leave  to  amend  the  reply,  but  the  referee  declined  to 
entertain  that  motion,  intimating  that  such  application  should  be 
made  to  the  court,  and  subsequently  adjourned  the  hearing  to  enable 
the  plaintiff  to  make  an  application  to  the  court.  Pending  that 
adjournment  a  motion  to  amend  the  reply  was  made  and  denied.  The 
learned  judge  in  denying  this  motion  places  it  upon  the  ground  tliat 
the  plaintiff,  having  challenged  the  judgment  of  the  referee  upon  the 
sufficiency  of  the  reply,  the  proper  redress  was  by  an  appeal.  An 
examination  of  the  original  reply  would  seem  to  indicate  that  the  plain- 
tiff intended  to  allege  in  answer  to  this  counterclaim  for  professional 
services  that  such  services  as  rendered  were  worth  no  more  than 
$400.  This  reply  is  quite  inartificial  and  probably  is  subject  to  the 
criticism  of  the  defendant's  counsel,  that  it  is  not  sufficient  to  put 
at  issue  the  allegations  of  the  service  rendered  by  the  defendant  to 
the  plaintiff,  and  their  value.  The  sufficiency  of  this  reply,  how- 
ever, to  put  those  facts  in  issue  never  seems  to  have  been  challenged 
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by  the  defendant's  counsel  until  after  the  plaintiflE  had  closed  his 
case  before  the  referee  on  February  10,  1898. 

We  do  not  think  that  the  plaintiflE  can  be  said  to  liave  been  guilty 
of  laches  in  not  making  his  motion  for  leave  to  amend  until  after  the 
testimony  of  the  defendant  had  been  completed.  Upon  the  comple- 
tion of  the  testimony  the  question  was  again  raised  and  discussed 
before  the  referee,  who  adhered  to  his  former  decision.  That  was  at 
the  close  of  the  defendant's  case,  and,  strictly  speaking,  was  the 
proper  time  at  which  to  present  the  question  to  the  referee.  The 
application  was  not  then  denied  by  the  referee  upon  the  ground 
that  such  an  amendment  would  be  improper,  but  he  declined  to 
entertain  the  application,  referring  the  party  to  the  court  and  grant- 
ing an  adjournment  for  the  purpose  of  allowing  the  plaintiff  to  make 
such  an  application  to  the  court.  The  fact  that  such  an  application 
was  made  to  the  referee  when  he  refused  to  entertain  it  certainly 
would  not  estop  the  plaintiff  from  applying  to  the  court  for  leave  to 
amend,  as  tliere  was  no  exercise  by  the  referee  of  his  discretion  upon 
the  application. 

Nor  do  we  think  that  the  plaintiff  is  estopped  from  making  this 
application  because  she  had  claimed  before  the  referee  that  the 
reply  was  sufficient.  The  referee  having  decided  against  her  con- 
tention, she  then  either  had  to  take  the  risk  of  a  successful  appeal 
or  apply  to  the  court  for  leave  to  make  an  amendment  which  would 
present  the  issue,  which  it  is  quite  clear  from  an  examination  of  the 
original  reply  the  pleader  intended  to  present.  The  defendant  can 
have  no  difficulty  in  proving  the  value  of  the  services  rendered,  and 
there  seems  to  be  no  reason  why  the  plaintiff  should  be  com- 
pelled to  accept  his  estimate  of  their  value,  without  dispute,  because 
of  a  mistake  in  the  form  of  the  denial  used  in  the  reply.  Tlie 
plaintiff  seeks,  however,  to  amend  the  reply  by  inserting  an  allegar 
tion  that  the  services  alleged  in  the  bill  of  particulars  as  consti- 
tuting the  services  referred  to  in  the  counterclaim  were  performed 
and  rendered  at  the  request  and  direction  of  others  than  the  plain- 
tiff's testator.  We  think  it  would  be  unjust  at  this  time  to  allow 
such  a  defense  to  be  interposed.  In  the  original  reply  there  is  no 
intimation  of  such  an  objection  to  the  defendant's  claim,  and  now 
since  the  death  of  the  original  party,  the  defendant  would  be  pre- 
cluded from  testifying  as  to  the  communications  with  the  original 
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plaintiff  in  relation  to  tlie  services.  We  think,  therefore,  that  the 
order  appealed  from  sliould  be  reversed  and  the  plaintiff  allowed  to 
serve  the  proposed  reply  upon  condition  that  the  4th  clause  thereof  be 
stricken  out,  the  plaintiff,  as  a  condition  for  such  amendment,  to  pay 
to  the  defendant  all  costs  after  service  of  notice  of  trial,  and  ten 
dollars  costs  of  opposing  this  motion.  The  plaintiff  further  to  stipu- 
late that  all  proceedings  before  the  referee  stand,  the  defendant's 
case  to  be  reopened  and  the  defendant  to  have  leave  to  submit  such 
further  evidence  as  he  shall  desire.     No  costs  of  this  appeal. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Order  reversed  and  plaintiff  allowed  to  serve  proposed  reply  on 
condition  that  the  4th  clause  be  stricken  out,  the  plaintiff,  as  a 
condition  for  such  amendment,  to  pay  to  defendant  all  costs  after 
service  of  notice  of  trial  and  ten  dollars  costs  of  opposing  this  motion, 
and  further  to  stipulate  that  all  proceedings  before  the  referee 
stand,  the  defendant's  case  to  be  reopened  and  the  defendant  to 
have  leave  to  submit  such  further  evidence  as  he  shall  desire.  No 
costs  of  this  appeal. 


Theodore  W.  Stemmler  and  Franklin  A.  Stemmler,  Respond- 
ents, V,  The  Mayor,  Aldermen  and  Commonalty  of  the  City 
OF  New  York,  Appellant. 

New  Tark  city — daim  against  it,  undei'  cluipter  543,  Laws  of  1894, /(W  t?ie  unpaid 
salary  of  a  District  Court  judge  —  wMt  is  not  a  sufficient  compliance  with  the 
act. 

In  the  enforcement  of  a  claim  under  chapter  543  of  the  Laws  of  1894,  authorizing 
the  board  of  estimate  and  apportionment  of  the  city  of  New  York  to  ascertain 
and  determine  the  amount  of  the  uppaid  salary  belonging  to  one  Stemmler.  as 
a  justice  of  the  District  Court  in  the  city  of  New  York,  from  January  1,  1870, 
to  October  15,  1873,  the  claimant  must  allege  and  prove  that  every  provision 
of  the  act  has  been  strictly  complied  with. 

The  mere  insertion  in  the  tax  levy  of  1895  by  the  board  of  estimate  and  appor- 
tionment of  a  provision  auditing  and  allowing  the  claim  at  a  certain  sum,  does 
not,  in  the  absence  of  any  certificate  of  such  board  that  the  salary  had  not  been 
paid,  or  as  to  the  amount  of  the  salary  for  the  period  mentioned,  and  in  the 
absence  of  evidence  that  such  certificate,  with  the  proofs,  were  filed  in  the 
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office  of  the  comptroller,  constitute  a  compliance  with  the  requirements  of 
that  act. 
Semble,  that,  under  such  action  of  the  board  of  estimate  and  apportionment,  the 
claimant  would  not  be  entitled,  in  any  event,  to  recover  more  than  the  sum 
specified  by  that  board,  and  would  not  be  entitled  to  interest  thereon. 

Appeal  by  the  defendant,  The  Mayor,  Aldermen  and  Common- 
alty of  the  City  of  New  York,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  21st  day  of  March,  1898,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York  Trial 
Term,  before  the  court  witliout  a  jury,  with  notice  of  an  intention 
to  bring  up  for  review  upon  such  appeal  the  exceptions  filed  to 
such  decision. 

Theodore  Co7moly,  for  the  appellant. 

Delos  JfcCurdi/y  for  the  respondents. 

Ingraham,  J. : 

The  complaint  alleges  that  at  a  meeting  of  the  board  of  estimate 
and  apportionment  of  the  city  of  New  York,  there  was  presented 
to  the  board,  pursuant  to  chapter  643  of  the  Laws  of  1894,  the 
proofs  required  by  section  1  of  that  act,  and  that  "  thereupon  said 
board  of  estimate  and  apportionment  of  the  city  of  New  York, 
pursuant  to  said  act,  ascertained  and  determined  that  the  amount 
of  the  unpaid  salary  belonging  to  said  John  A.  Stemmler,  as  such 
justice  of  the  District  Court  in  the  city  of  New  York,  from  Janu- 
ary 1,  1870,  to  October  15,  1873,  at  the  rates  fixed  by  law  and  paid 
to  the  justices  of  the  other  District  Courts  in  said  city  for  the  same 
period,  was  the  sum  of  $35,000,  and  audited  and  allowed  the  claim 
of  the  heirs  of  John  A.  Stemmler  for  salary  of  John  A.  Stemmler 
as  justice  of  the  Seventh  Judicial  District  Court  from  January  1, 
1870,  to  October  15,  1873,  in  pursuance  of  chapter  543  of  the  Laws 
of  1894,  at  the  sum  of  thirty-five  thousand  dollars ; "  that  there- 
after the  certificate  of  the  board  of  estimate  and  apportionment, 
declaring  the  amount  of  unpaid  salary  belonging  to  John  A.  Stemm- 
ler, deceased,  to  be  $35,000,  and  signed  by  all  the  members  thereof, 
and  the  proofs  presented  to  the  board  of  estimate  and  apportion- 
App.  Div.— Yol.  XXXIV.         52 
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nient,  as  aforesaid,  were  filed  with  the  comptroller  in  his  office  in 
the  city  of  New  York,  and  the  action  was  brought  to  recover  the 
said  amount  of  $35,000,  with  interest. 

The  answer  of  the  defendant  admits  that  the  board  of  estimate 
and  apportionment  ascertained  and  determined  that  the  amount  of 
the  unpaid  salary  belonging  to  the  said  Stemmler  was  $35,000 ;  but 
denies  that  the  certificate  of  the  said  board,  declaring  the  amount 
of  unpaid  salary  belonging  to  the  said  Stemmler,  and  the  proof  pre- 
Bented  to  such  board,  had  been  filed  with  the  comptroller  of  the  city 
of  New  York,  and  alleges  that  the  board  of  estimate  and  appor- 
tionment on  December  31,  1894,  included  in  the  final  estimate  made 
for  the  year  1895,  the  following  item  :  "Claim  of  heirs  of  John  A. 
Stemmler,  or  their  representatives,  for  the  salary  of  John  A.  Stemm- 
ler, as  justice  of  the  seventh  judicial  district,  from  January  1,  1870, 
to  October  15,  1873,  audited  and  allowed  in  pursuance  of  chapter 
54:3,  Laws  of  1894,  at  a  sum  not  exceeding  $35,000;"  that  no  other 
provision  has  ever  been  made  for  and  in  respect  to  the  payment  of 
the  plaintiff's  claim  ;  that  the  audit  and  allowance  of  the  plaintiff's 
claim  by  the  board  of  estimate  a*nd  apportionment,  if  legally  made  and 
binding  upon  the  defendant,  is  final  and  conclusive,  and  that  the 
plaintiff  can  recover  no  further  or  other  sum  in  excess  of  said  $35,000 
until  further  and  other  provision  is  made  by  action  of  the  board  of 
estimate  and  apportionment  allowing  a  further  and  additional  sum ; 
and  the  defendant  denies  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  each  and  every  allegation  in  said  complaint  con- 
tained, not  above  admitted  or  denied. 

It  is  proper  to  call  attention  to  the  remarkable  character  of  this 
act.  The  I>egislaturc  has,  almost  twenty-five  years  after  the  com- 
mencement of  the  term  of  this  justice  of  a  District  Court,  and 
almost  twenty  years  after  the  term  ended,  imposed  upon  the  city  of 
New  York  a  liability  for  the  salary  of  said  justice  for  the  period 
during  which  he  performed  no  service,  and  when  the  city  had  paid 
such  salary  to  the  person  to  whom  the  certificate  of  election  had  been 
awarded  and  who  actually  performed  the  service.  During  that 
period  the  city  was  bound  to  pay  to  the  person  declared  elected  and 
who  i>erformed  the  duties  of  the  office  the  salary  of  the  office.  It 
had  no  part  in  determining  who  was  elected ;  it  acted  for  the  State 
in  collecting  from  the  taxpayers  the  salary  fixed  by  law  and  paying 
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it  to  the  officer  who  actually  iield  the  office.  This  act  compels  the 
present  taxpayers  to  pay  this  sum  again  to  the  heirs  of  the  person 
who  was  not  the  incumbent  of  the  office  and  who  performed  no  serv- 
ice to  the  public.  We  think  that,  before  the  city  of  New  York  can 
be  held  liable  in  an  action  at  law  to  recover  the  amount  directed  ta 
be  paid  by  this  act,  the  plaintiff  must  allege  and  prove  that  every 
provision  of  the  act  has  been  strictly  complied  with. 

The  act  imposes,  first,  a  duty  upon  the  board  of  estimate  and 
apportionment  of  the  city  of  New  York.  This  board  is  authorized 
and  directed  to  meet  and  ascertain  the  amount  of  said  unpaid  salary 
belonging  to  the  said  John  A.  Stemmler  as  said  justice,  at  the  rate 
fixed  by  law  and  paid  to  the  justices  of  the  other  District  Courts  in  the 
city  for  the  same  period,  namely,  the  portion  of  the  term  for  which 
he  was  elected  prior  to  October  15,  1873,  or  any  part  of  that  time 
pending  his  contest  for  said  office  and  while  it  was  wrongfully  occu- 
pied by  one  Joseph  McGuire,  which  was  to  be  established  by  a  cer- 
tified copy  of  the  judgnaent  of  the  Supreme  Court  declaring  that 
Stemmler  was  duly  elected  to  said  office,  and  that  the  said  McGuire 
usurped  and  unlawfully  held  such  office  during  said  period  prior  to 
October  15,  1873,  and  by  a  certificate  from  the  comptroller  of  the 
city  of  New  York  that  no  part  of  the  salary  for  said  period  had  been 
paid  to  John  A.  Stemmler  or  his  representatives.  It  is  admitted  in 
the  answer  that  at  a  meeting  of  the  board  of  estimate  and  appor- 
tionment of  the  city  of  New  York  there  was  presented  to  the  board^ 
pursuant  to  this  law,  the  proof  therein  required  ;  and  that,  pursuant 
to  said  act,  the  board  ascertained  and  determined  that  the  amount 
of  impaid  salary  belonging  to  the  said  Stemmler  from  January  1, 
1870,  to  October  15,  1873,  was  the  sum  of  $35,000.  The  act 
further  provided  that  "  the  said  comptroller,  upon  such  certificate 
and  proofs  aforesaid  being  filed  in  his  office,  shall  pay  the  amount 
of  the  said  unpaid  salary,  with  lawful  interest  thereon  from  the  day 
last  aforesaid,  to  the  heirs  of  the  said  John  A.  Stemmler  or  their 
representatives."  The  complaint  alleges  that  the  certificate  of  the 
board  of  estimate  and  apportionment  "  declaring  the  amount  of  said 
unpaid  salary  belonging  to  said  John  A.  Stemmler,  deceased,  to  be 
thirty-five  thousand  dollars,  and  signed  by  all  the  members  thereof, 
and  the  proofs  presented  to  said  board  of  estimate  and  apportion- 
ment as  aforesaid  were  filed  with  said  comptroller  in  his  office  in 
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the  city  of  New  York."     This  allegation  is  expressly  denied  in  the 
answer,  and  we  think  that  there  was  no  evidence  to  sustain  it. 

Tlie  plaintiffs  proved  by  the  clerk  of  the  board  of  estimate  and 
apportionment  that  he  (the  clerk)  had  with  him  the  record  of  that 
board,  which  contained  the  final  estimate  for  the  year  1895,  made 
December  31, 1894,  which  book  he  produced.  From  that  was  read, 
as  a  part  of  such  final  estimate,  a  provision  that  the  claim  of  the 
heirs  of  the  said  Stemmler  for  his  salary  as  such  justice  from  Janu- 
ary 1,  1870,  to  October  15,  1873,  was  audited  and  allowed  in  pursu- 
ance of  chapter  543  of  the  Laws  of  1894,  at  a  sum  not  exceeding 
$35,000,  and  that  this  final  estimate  was  adopted  by  the  unanimous 
vote  of  the  board.  There  was  also  read  from  the  same  record  a 
copy  of  the  judgment  of  the  Supreme  Court  which  determined  that 
Stemmler  was  entitled  to  the  office,  but  there  was  no  evidence  to 
show  that  the  provision  for  the  final  estimate  for  the  year  1895  or 
that  this  judgment  was  on  file  in  the  oflice  of  the  comptroller.  The 
witness,  on  being  asked  whether  it  was  on  file  in  the  comptroller's 
office,  says  that  he  thinks  it  was  referred  to  the  comptroller,  but 
could  not  say  what  was  done  with  it.  He  subsequently  testified 
that  the  record  produced  by  him  did  not  come  from  the  comptrol- 
ler's office  ;  that  it  came  from  the  oflice  of  the  board  of  estimate  and 
apportionment.  From  sucli  record  was  also  read  the  statement  that 
at  a  prior  meeting  of  the  board  Delos  McCurdy  presented  papers  in 
the  matter  of  the  claim  of  John  A.  Stemmler  for  salary  as  justice  of 
the  Seventh  District  Court,  and  that  the  mayor  moved  that  they  be 
referred  to  the  comptroller  and  counsel  to  the  corporation,  which 
was  adopted,  and  the  witness  then  says  that  he  does  not  remember 
who  took  the  papers.  He  says  he  thinks  they  were  sent  to  the 
comptroller,  but  he  is  not  sure.  There  was  further  evidence  from 
the  same  record  introduced  to  show  that  there  was  presented  to  the 
board  a  certificate  of  the  comptroller  that  no  part  of  the  salary  of 
the  justice  of  the  District  Court  in  the  city  of  New  York  had 
been  paid  to  Stemmler  or  his  representatives  for  any  portion 
of  the  term  of  said  office  prior  to  May  1,  1873.  Counsel  to 
the  corporation  then  objected  to  the  reading  of  the  paper  upon 
the  ground  that  it  did  not  meet  the  requirements  of  the  stat- 
ute. It  was,  however,  received  by  the  court,  and  to  that  the 
defendant   excepted.      It  was   subsequently   admitted   that   these 
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papers  were  submitted  to  the  board  of  estimate  and  apportion- 
ment and  handed  to  the  comptroller  when  thus  referred,  as  a  mem- 
ber of  the  board  of  estimate  and  apportionment ;  but  there  was  no 
admission  and  no  proof  that  the  papers  were  ever  tiled  in  the  oiBce 
of  the  comptroller.  There  was  evidence  subsequently  offered  of  an 
unexpended  balance  of  appropriations  in  1895,  and  that  on  the  31st 
day  of  July,  1894,  the  date  of  the  demand  upon  the  board  of  esti- 
mate and  apportionment,  the  unexpended  appropriations  in  the  city 
treasury  amounted  to  upwards  of  $222,000.  And  then  with  a  cal- 
culation of  interest  on  the  $35,000  to  January  1,  1896,  the  court 
directed  a  verdict  for  the  full  amount,  viz.,  $85,994.86. 

There  is  no  evidence  that  the  board  of  estimate  and  apportion- 
ment, or  a  majority  of  the  members  thereof,  certified  that  no  portion 
of  said  salary  had  been  paid  to  Stemmler,  or  that  they  certified  the 
amount  of  salary  for  said  period ;  nor  is  there  any  evidence  that 
such  certificate,  with  the  proofs  aforesaid,  was  filed  in  the  oflice  of 
the  comptroller.  There  is  evidence  that  the  said  board,  in  making 
up  the  final  estimate  for  the  tax  levy  for  the  year  1895,  included 
therein  the  claim  of  the  heirs  of  Stemmler,  and  audited  and  allowed 
such  claim,  in  pursuance  of  the  act  of  1894,  at  a  sum  not  exceeding 
$35,000 ;  but  this  seems  to  have  been  in  pursuance  of  section  2  of 
that  act,  which  provides  that,  if  necessary,  the  amount  of  the  pay- 
ment made  by  the  comptroller  was  to  be  inserted  in  the  tax  levy  for 
the  following  year.  The  statute  imposed  a  duty  upon  the  board  of 
estimate  and  apportionment.  It  was  required  to  meet  and  ascertain 
the  amount  of  the  unpaid  salary  belonging  to  Stemmler  as  such 
justice  at  the  rate  fixed  by  law  for  the  period  named,  and  then,  upon 
the  certificate  of  the  said  board  that  no  part  of  said  salary  had  been 
paid  to  Stemmler  or  to  his  representatives,  which  certificate  was  also 
to  fix  the  amount  of  salary  for  such  period,  the  comptroller,  upon 
such  certificate  and  proofs  being  filed  in  his  office,  was  to  pay  the 
amount  of  the  unpaid  salary.  This  obligation  upon  the  comptroller 
to  pay  this  sum  of  money  does  not  arise  until  such  certificate  should 
have  been  made  by  said  board  or  a  majority  of  the  members  thereof, 
and  such  certificate  and  proofs  submitted  to  the  said  board  should 
have  been  filed  in  the  office  of  the  comptroller.  We  do  not  think 
that  the  insertion  in  the  tax  levy  for  1895,  by  the  board  of  estimate 
and  apportionment,  of  a  provision  auditing  and  allowing  the  claims 
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of  the  heirs  of  John  A.  Stemmler  at  a  sum  not  exceeding  $35,000 
is  a  compliance  with  the  provisions  of  this  act.  The  Ist  section  of 
the  statute  has  no  relation  to  the  act  of  the  board  of  estimate  and 
apportionment  in  preparing  the  tax  levy  for  the  year  1895.  The  duty 
was  imposed  upon  such  board  of  ascertaining  upon  proofs,  the  natui*e 
of  which  proofs  was  indicated,  certain  facts ;  and  upon  those  facts 
being  ascertained  by  the  board,  it  was  then  directed  to  embody  the 
result  in  a  certificate,  and  upon  such  certificate,  with  the  proofs  upon 
which  the  board  acted,  being  filed  in  theoflSceof  the  comptroller, 
the  latter  was  directed  to  pay  the  amount  of  the  said  unpaid  salary 
with  lawful  interest  thereof.  An  audit  of  the  claim  against  the 
city  by  the  board  of  estimate  and  apportionment  as  part  of  a  tax 
levy  for  a  subsequent  year  was  not  such  a  certificate.  This  audit 
did  not  certify  that  the  salary  had  not  been  paid  to  Stemmler  or  his 
representatives,  nor  did  it  certify  the  amount  of  the  salary  for  the 
period.  It  simply  audited  and  allowed  a  claim  against  the  city  for 
an  amount  not  exceeding  $35,000.  The  utmost  that  could  be 
claimed  was  that  there  was  an  audit  of  a  claim  against  the  city,  but 
it  did  not  purport  upon  its  face  to  audit  or  adjust  the  claim  at  that 
amount.  Upon  such  audit  the  plaintiffs  would  not  be  entitled  to 
recover  more  than  the  amount  audited  and  allowed,  which  was  not 
to  exceed  $35,000,  yet  this  judgment  allows  against  the  city  a  claim 
of  upwards  of  $86,000.  If  the  audit  of  the  city  is  relied  upon  to 
sustain  a  cause  of  action  against  the  defendant,  the  claim  must  be 
confined  to  the  amount  of  the  audit,  which  was  not  to  exceed 
$35,000.  This  amount  must  have  been  intended  to  include  interest, 
as  the  total  salary  for  the  period  would  have  been  not  more  than 
$22,000.  The  resolution  of  the  board  of  estimate  and  apportion- 
ment fails  to  certify  to  the  facts  which  the  board  were  required  to 
ascertain  and  certify,  but  even  if  this  resolution  were  a  sufficient 
certificate  under  the  statute,  as  there  was  no  evidence  that  the  cer- 
tificate or  the  proofs  required  to  be  furnished  before  the  board  of 
estimate  and  apportionment  were  ever  filed  in  the  comptroller's 
office,  no  obligation  arose  upon  the  comptroller  to  pay. 

We  think,  therefore,  that  the  evidence  fails  to  show  that  the  pro- 
visions of  tlie  statute  were  complied  with,  or  that  there  was  any 
liability  of  the  city ;  and  as,  for  the  reasons  before  stated,  this  judg- 
ment must  be  reversed,  it  is  not  necessary  for  us  now  to  determine 
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the  other  points  taken  by  the  counsel  to  the  corporation.  The  ques- 
tion as  to  the  constitutionality  of  this  act  is  not  free  from  doubt. 
Nor  do  we  wish  to  be  understood  as  intimating  an  opinion  that,  even 
upon  the  necessary  certificates  being  filed,  a  cause  of  action  arose 
against  the  city  in  favor  of  the  plaintiffs  under  the  statute.  We 
place  our  reversal  of  the  judgment  upon  the  fact  that,  as  the  statute 
had  not  been  complied  with,  no  obligation  of  the  city  or  of  the 
comptroller  to  make  any  payment  under  the  statute  accrued. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
coBts  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin.  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Emma    Merges,  Plaintiff,  v.    Mary  Ringler  and   Others, 
Respondents. 

Jacob  F.  Oppermann,  by  J.  Aspinwall  Hodge,  Jr.,  liis  Guardian 
ad  Litem,  Plaintiff,  v,  Phillipine  Oppermann  and  Others, 
Defendants. 

Robert  J.  King,  Jr.,  Purchaser,  Appellant. 

Judicial  taHe  —  objections  to  the  title  —  a  variation  of  one-lwlf  inch  in  141  feet  — 
encroachment  of  buildinga  upon  adjoining  land,  and  upon  the  street. 

On  an  application  by  a  purchaser  at  a  judicial  sale  to  be  relieved  from  his  pur- 
chase, a  variation  of  a  half  inch  in  a  distance  of  141  feet  does  not  constitute  a 
substantial  defect,  where  it  is  not  disputed  but  that  the  purchaser  will  obtain 
a  good  title  to  all  property  included  within  the  boundaries  as  described  in  the 
advertisement  of  sale. 

The  fact  that  buildings  on  abutting  property  encroach  one-half  inch  upon  the 
lot  purchased,  does  not  justify  the  purchaser  in  objecting  to  the  title,  where 
there  is  no  evidence  that  the  encroachment  actually  impairs,  to  any  extent,  the 
yalue  of  the  property. 

The  mere  fact  that  some  unimportant  buildings  on  the  premises  sold  encroach, 
to  a  small  extent,  upon  adjacent  premises,  does  not  entitle  the  party  making 
the  purchase  to  be  relieved  therefrom,  where  his  right  to  use  the  adjacent  land 
for  the  support  of  the  walls  of  such  buildings  is  established  by  adverse  poe- 
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session,  and  where  he  has  obtained  all  of  the  property  that  he  had  any  reason 
to  suppose  that  he  was  to  acquire  by  the  purchase. 
Where  buildings  upon  the  property  purchased,  which  is  situated  in  the  city  of 
New  York,  have  encroached  for  many  years,  in  their  present  condition,  upon  a 
street  without  objection  on  the  part  of  the  munioipal  authorities  to  the  continu- 
ance of  the  encroachment,  and  the  extent  of  the  encroachment  is  such  that  it  is 
not  probable  that  such  an  objection  will  be  taken,  and  it  appears  that  the  city, 
under  statutory  provision  (Chap.  410  of  the  Laws  of  1882,  as  amended  by  chap. 
610  of  the  Laws  of  1895),  would  not  be  allowed  to  remove  the  wall,  an  objec- 
tion to  the  title,  based  upon  such  encroachment,  will  not  be  sustained. 

Appeal  by  the  purchaser,  Robert  J.  King,  Jr.,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  16th  day  of  August,  1898,  denying  his  motion  to  be  relieved 
from  his  purchase  made  at  a  sale  had  under  judgments  iu  the  above- 
entitled  actions. 

The  first  above-entitled  action  was  brought  for  the  partition  of 
certain  real  estate  of  which  Frederick  Oppermann,  Jr.,  died  seized. 
Before  judgment  was  entered  in  the  first  above-entitled  action,  the 
second  above-entitled  action  was  brought  to  enjoin  the  executors  of 
Frederick  Oppermann,  Jr.,  deceased,  from  disposing  of  the  personal 
property  of  his  estate,  separate  and  apart  from  the  real  property. 
After  the  entry  of  the  judgment  of  partition  and  sale,  judgment, 
in  favor  of  the  plaintiff,  was  rendered  in  the  second  above-entitled 
action,  whereby  it  was  directed  that  the  personal  property  of  said 
Frederick  Oppermann,  Jr.,  should  be  sold  in  one  parcel  with  the 
property  sought  to  be  partitioned  in  the  first  above-entitled  action, 
and  at  the  sale  had  in  pursuance  of  such  direction  the  appellant, 
Robert  J.  King,  Jr.,  purchased  the  entire  property. 

Elihu  Root^  for  the  appellant. 

Lorem  Zeller^  for  the  respondents  Mary  Ringler  and  others. 

J.  Asjnnwall  Hodge^  Jr,^  guardian  ad  litem,  for  the  respondent 
Jacob  F.  Oppermann. 

Ingraiiam,  J. : 

A  purchaser  at  a  sale  made  under  a  judicial  decree  is  entitled  to 
all  property  and  title  which  the  referee  undertook  to  sell  and  which 
he  rightfully  supposed  he  was  to  receive ;  but  "  a  purchaser  upon 
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6uch  a  sale  will  not  be  relieved  on  account  of  defects  in  the  prop- 
erty or  the  title  thereto,  of  which  he  had  notice,  and  in  reference 
to  which  he  made  his  bid,  and  the  court  will  not  permit  him  to 
abandon  his  contract  without  seeing  that  the  object  of  the  purchase 
is  defeated  and  that  he  would  be  injured  by  the  enforcement  of  the 
contract.  If  every  minute  and  critical  objection  to  a  judicial  sale  is 
Buffered  to  prevail,  it  will  be  attended  with  much  inconvenience  and 
embarrassment.  A  purchaser  claiming  to  be  discharged  from  his 
contract  should,  therefore,  make  out  a  fair  and  plain  case  for  relief ; 
and  it  is  not  every  defect  in  the  subject  sold  or  variation  from  the 
description  that  will  avail  him.  He  will  not  be  suffered  to  speculate 
at  such  sales,  and,  if  he  happens  to  make  a  bad  bargain,  to  repudiate 
it  and  abandon  his  purchase  on  some  nice  but  immaterial  objection. 
If  he  gets  substantially  what  he  bargains  for  he  must  complete  the 
purchase  and  take  his  deed ;  and,  in  some  cases,  the  court  will  com- 
pel him  to  take  a  compensation  for  any  deficiency.  The  court  will 
weigh  the  object  and  inducement  of  the  purchaser,  and,  looking  to 
the  merits  and  substantial  justice  of  each  particular  case,  if  the  sale 
be  fair,  relieve  or  not  from  the  purchase,  according  as  the  character 
of  the  transaction  and  circumstances  may  appear  to  require." 
{Biggs  v.  Fursdlj  66  N.  Y.  198.)  This  rule  was  not  at  all  ques- 
tioned on  the  subsequent  appeal  to  the  Court  of  Appeals  in  the  same 
case,  reported  in  74  New  York,  370 ;  and  we  are  to  examine  the 
objections  taken  by  the  purchaser  to  the  title  and  ascertain  whether 
within  this  rule  they  are  substantial,  and  whether  the  appellant  has 
made  it  appear  that  on  completing  the  purchase  he  will  not  obtain 
all  the  property  which  the  referee  undertook  to  sell  or  he  rightfully 
supposed  he  was  to  receive. 

The  objections  of  the  purchaser  may  be  divided  into  three  classes : 
Firstj  encroachment  upon  adjoining  premises  by  the  buildings 
erected  upon  the  premises  sold ;  second^  encroachment  upon  the 
premises  sold  by  buildings  on  adjoining  premises;  and,  third^ 
encroachments  of  buildings  on  the  premises  sold  upon  the  street 
abutting  in  front  of  such  premises.  The  premises  described  in  the 
advertisement  of  sale  consisted  of  three  separate  parcels  of  land, 
fronting  upon  Forty-fourth  and  Forty-fifth  streets,  in  the  city  of 
New  York,  west  of  First  avenue.  The  most  northerly  piece  of 
App.  Div.  -Vol.  XXXIV.        53 
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property  abuts  upon  the  northerly  side  of  Forty-liftli  street,  with  a 
frontage  of  159  feet  upon  the  street,  and  running  back  100  feet  and 
5  inclies  to  the  center  line  of  the  block  between  Forty-fifth  and 
Forty-sixth  streets.     The  piece  of  property  between  Fortj-fourth 
and  Forty-fifth  streets  consists  of  a  piece  of  ground,  with  frontage 
of  150  feet  upon  each  of  the  streets,  running  from  street  to  street; 
and  the  parcel  of  land  situated  on  the  south  side  of  Forty-fourth 
street  consists  of  a  plot  of  land  125  feet  upon  the  street,  and  100 
feet  and  5  inches  in  depth.     Upon  these  various  parcels  of  land  are 
erected  buildings  which  liad  been  used  as  a  brewery  and  stables,  and 
also  a  building  that  had  been  leased.     The  purchaser  claimed,  and 
introduced  evidence  of  surveyors   tending   to  show,   that   certain 
buildings    upon   the   premises   in   question   encroached   upon   the 
adjacent  premises ;  that  certain  buildings  upon  adjacent  premises 
encroached  upon  the  property  sold ;  that  certain  of  the  buildings 
fronting  on  the  street  encroached  upon  the  street,  and,  in  conse- 
quence of  such  encroachments,  asks  to  be  relieved  of  his  purchase. 
The  first  question   to   be  determined  is,  whether  or  not  such 
encroachments   were   a  substantial  injury   to  the  property.     It  is 
quite  appai'ent  that  an  encroachment  might  bo  so  insignificant  that 
no  injury  could  result.    The  property  was  sold  by  metes  and  bounds, 
and  it  is  not  claimed  but  that  the  purchaser  will  obtain  a  good  title 
to  all  of  the  property  included  within   the   boundaries   specified 
in  the  advertisement  of  sale.     But  he  claims  that,  because  of  such 
encroachments,  he  will  not  receive  a  good  title  to  the  buildings  on 
the  property  purchased.     It  appeared  from  the  aflidavit  of  the  sur- 
veyor, presented  by  the  purchaser,  that  the  building  on  the  prop- 
erty on  the  west  of  the  plot  on  the  north  side  of  Forty-fifth  street 
encroaches  one-half  inch  upon  the  plot  purchased  the  whole  length 
of  the  wall,  a  distance  about  sixty-three  feet.     There  is  also  a  claim 
that,  upon  the  westerly  line  of  the  plot  fronting  upon  the  northerly 
side  of  Forty-fourth  street,  the  building  of  the  owner  adjoining  on  the 
west  encroaches  one-half  inch  upon  the  plot  purchased  for  a  distance 
of  about  twenty-five  feet,  the  encroachment  of  one-half  an  inch  con- 
tinuing nine  and  one-half  feet,  and  then  gradually  wearing  down  to 
nothing  at  a  point  on  the  northerly  side  of  Forty-fourth  street.    The 
existence  of  these  encroachments  is  quite  doubtful,  even  to  the  extent 
claimed  by  the  purchaser.    Other  surveys  show  that  the  encroachment 
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is  much  less,  some  showing  that  it  does  not  exist  at  all,  while  other 
surveyors  testify  that  it  is  one-half  inch  in  front,  but  correct  in  the 
rear.  Considering  the  size  of  the  land  and  the  uncertainty  of  mak- 
ing any  measurement  of  this  distance  within  a  half  inch,  this 
encroachment,  if  it  existed,  must,  I  think,  be  considered  to  be  so 
small  as  not  to  be  a  substantial  objection  to  the  purchase.  The 
bounds  of  the  property,  as  described  in  the  advertisement  of  sale, 
were  to  commence  on  the  northerly  side  of  Forty-fifth  street,  distant 
141  feet  w-esterly  upon  the  northwest  corner  of  Forty-fifth  street 
and  First  avenue.  A  variation  of  a  half  inch  in  that  distance  would 
be  so  small  that  it  is  quite  clear  it  would  have  no  appreciable  effect 
upon  the  value  of  the  property,  and  the  same  may  be  said  about 
the  encroachment  npon  the  plot  on  the  south  side  of  Forty-fourth 
street.  There  seems  to  be  some  dispute  among  the  surveyors  as  to 
whether  or  not  this  building  encroaches  upon  the  premises  sold ; 
but  the  encroachment,  if  it  exists,  is  so  small,  and  evidently  is  not 
of  substance,  considering  the  size  of  the  land ;  and  there  was  no 
evidence  that  these  encroachments,  if  they  existed,  did  actually 
impair  to  any  extent  the  value  of  the  property. 

Great  stress  is  laid,  however,  upon  the  encroachment  of  buildings 
on  the  property  purchased  upon  adjacent  property  and  upon  the 
street.  In  considering  these  encroachments,  and  in  determining 
whether  or  not  they  are  substantial  injuries  to  the  property  sold,  we 
must  bear  in  mind  the  character  of  the  buildings,  the  purposes  to 
whicli  they  were  put,  and  the  possibility  of  the  purchaser  being 
interfered  with  in  the  possession  of  these  buildings  as  they  existed 
at  the  time  of  the  purchase.  In  determining  questions  of  this  char- 
acter, each  case  must  be  determined  upon  the  facts  presented.  No 
hard  and  fast  rule  can  be  laid  down  that  one  inch  or  two  inches  of 
encroachment,  irrespective  of  the  nature  of  the  building  and  the 
effect  of  such  encroachment  upon  the  value  of  the  property,  will  be 
sufficient  to  justify  the  court  in  relieving  a  purchaser  of  his  purchase. 
The  cases  cited  in  which  the  court  has  relieved  a  purchase!*,  where 
an  encroachment  of  an  inch  and  a  half  or  two  inches  has  existed, 
are  cases  where  a  substantial  permanent  building  had  been  erected 
upon  the  property  which  encroached  upon  property  other  than  that 
of  the  vendor,  or  where  the  encroachment  was  upon  the  property 
which  the  vendor  had  agreed  to  sell,  and  where  the  court  could  see 
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from  the  evidence  that,  in  consequence  of  such  encroachment,  the 
owner  was  subject  to  an  attack  by  the  owner  of  the  adjacent  prop- 
erty, 80  that  the  purchaser  might  be  put  to  the  burden  and  expense 
of  defending  a  lawsuit  or  removing  his  wall,  which  would  be  a  sub- 
stantial injury  to  his  property.  But  they  were  disposed  of  upon 
the  particular  facts  in  each  case.  Where,  however,  from  the  facts 
appearing  upon  the  application,  it  is  reasonably  certain  that  injury 
to  the  purchaser  could  not  follow,  and  that  no  successful  attack 
could  be  made  which  would  prevent  him  from  using  the  buildings 
in  the  condition  in  which  they  were  at  the  time  of  the  purchase, 
the  court  would  not  be  justified  in  relieving  a  purchaser.  Where  a 
building  encroaches  upon  adjacent  property,  the  premises  having 
been  sold  by  metes  and  bounds,  the  purchaser  is  not  entitled  to  a 
good  title  to  the  property  upon  which  his  building  encroaches.  He 
is  entitled  to  the  property  purchased,  and  also  to  the  buildings  upon 
the  property  and  the  right  to  use  them  as  they  are  situated  at  the 
time  of  the  purchase ;  but  the  mere  fact  that  some  unimportant 
buildings  encroach  to  a  small  extent  upon  adjacent  premises  when, 
from  the  facts  and  circumstances  disclosed,  it  is  certain  that  no 
attack  can  be  made  upon  the  right  of  the  purchaser  to  use  the  build- 
ings as  they  existed  at  the  time  of  the  purchase,  as  long  as  he  may 
desire  to  use  them,  he  ceilainly  obtains  all  of  the  property  that  he 
had  any  reason  to  suppose  he  was  to  acquire  by  the  purchase. 

An  examination  of  the  record  in  this  case  has  satisfied  us  that 
these  alleged  encroachments,  the  extent  of  which  is  seriously  dis- 
puted by  witnesses  who  had  made  surveys  of  the  premises,  are  not 
substantial  injuries  to  the  property  purchased.  Most  of  the  build- 
ings which  encroach  upon  the  adjacent  premises  are  old  buildings 
that  have  been  in  use  many  years,  and  it  would  seem  from  the  evidence 
produced  by  the  respondents  that  the  purchaser  has  acquired  the  right 
to  use  the  adjacent  lands  for  the  support  of  his  walls  by  implied  grant 
or  adverse  possession.  The  question  here  is,  not  whether  he  has 
acquired  a  good  title  to  the  land  upon  which  his  walls  are  built,  but 
whether,  by  reason  of  such  adverse  possession,  he  has  acquired  a  right 
to  liave  the  walls  remain  in  the  condition  they  are  for  the  support 
of  his  buildings  so  long  as  the  buildings  shall  stand  upon  the  prop- 
erty. Whether  or  not,  in  any  case  a  purchaser  should  be  compelled 
to  accept  a  title  based  only  upon  the  adverse  possession,  it  is  not 
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necessary  for  us  to  determine  on  this  appeal.  No  portion  of  this 
property  is  claimed  by  adverse  possession.  The  premises  purchased 
by  the  appellant  which  are  included  within  the  dimensions  given  in 
the  advertisement  of  sale  will,  be  assured  to  him  by  the  conveyance, 
and  in  addition  lie  will  acquire  by  the  conveyance  a  riglit  to  have  a  few 
inches  of  certain  of  the  walls  of  the  buildings  upon  the  premises  sup- 
ported by  the  adjacent  lands.  In  none  of  these  buildings  does  it 
appear,  as  it  did  in  the  case  of  Spero  v.  Shultz  (14  App.  Div.  424),  that 
the  entire  wall  was  upon  the  land  of  another,  and,  as  was  said  by  Cul- 
LEN,  J.,  in  the  case  of  German- American  Real  Estate  Co,  v.  Meyers 
(32  App.  Div.  41) :  "  By  the  terms  of  sale  the  purchaser  did  not  buy 
any  particular  buildings  or  structures,  but  a  certain  plot  of  land  with 
the  structures  that  were  on  it.  Therefore,  if  he  can  get  a  good  title 
to  the  land  purchased,  and  the  right  to  maintain  the  structures  on  it 
as  they  existed  at  the  time  of  his  purchase,  he  gets  all  he  bargained 
for."  I  think  the  evidence  submitted  in  this  case  shows  that  the 
purchaser  will  get  such  a  title.  It  appears  aflSrmatively  that  all  of 
the  parties  owning  the  adjacent  premises  on  the  west  of  plot  4  of 
the  land  in  question  were  of  full  age,  and  not  under  a  disability, 
so  that  the  statute  will  run  as  against  them,  and  it  appears  with  rea- 
sonable certainty  that  this  purchaser  will  get  the  property  that  he 
purchased  together  with  the  right  to  use  the  buildings  thereon  in 
the  condition  which  they  are  in  at  present  and  as  long  as  he  desires. 

As  to  the  encroachments  upon  the  street,  it  is  quite  apparent  that 
they  are  not  a  substantial  objection  to  the  property.  These  build- 
ings have  been  there  for  many  years  in  their  present  condition. 
There  has  been  no  objection  by  the  municipal  authorities  to  their 
continuance,  and  the  extent  of  the  encroachment  is  such  'that  it  is 
not  probable  that  such  an  objection  will  be  now  taken ;  but  what- 
ever objection  the  city  could  make,  it  is  quite  apparent  that  under 
chapter  410  of  the  Laws  of  1882  (§  471),  as  amended  by  chapter  610 
of  the  Laws  of  1896,  the  city  would  not  be  allowed  to  remove  the 
wall,  and  we  do  not,  therefore,  think  that  the  objection  is  substantial. 
On  the  whole  case  we  are  satisfied  that  the  objections  taken  by  the 
purchaser  are  not  such  as  will  justify  the  court  in  relieving  him  from 
his  purchase. 

Certain  provisions  were  inserted  in  the  order  to  protect  the  pur- 
chaser from  any  possible  expense  or  injury  on  account  of  these 

Digitized  by  VjOOQIC 


422  MERGES  v.  RINGLER. 

First  Depaktment,  November  Term,  1898.  [Vol.  34. 

encroachments.  No  appeal  by  the  respondent  is  taken  from  that 
portion  of  the  order,  and  it  is  quite  apparent  that  if  there  should  be 
any  incidental  expense  to  which  the  appellant  could  be  put  in  con- 
sequence of  any  of  these  encroachm^ts,  they  will  be  met  by  tlie 
fund  provided  for  by  this  order,  and  as  this  order  stands  the  appel- 
lant is  entirely  protected. 

Upon  the  whole  case  we  think  the  order  appealed  from  is  right 
and  should  be  affirmed,  with  ten  dollars  costs  and  disbursements. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  McLaughun,  JJ., 
concurred. 

Barrett,  J.  (concurring) : 

I  concur  in  the  affirmance  6f  the  order.  The  encroachments  were 
insignificant,  and,  under  all  the  circumstances,  did  not  furnish 
ground  for  rejecting  the  title.  The  case  is  an  extraordinary  one  in 
many  respects  —  by  reason  of  the  size  and  nature  of  the  property ; 
the  knowledge  of  the  real  purchasers  of  its  exact  condition,  and  the 
satisfactory  evidence  of  adverse  possession.  Every  such  case  must 
depend  more  or  less  upon  its  own  particular  facts,  and  it  cannot  be 
said  here  that  reasonable  doubt  was  thrown  upon  the  title.  In  fact 
the  attitude  of  the  respondents  appeals  much  more  strongly  to  a 
court  of  equity  than  that  of  the  appellant.  The  title  being  free 
from  reasonable  doubt,  it  was  proper  for  the  court  to  allow  com- 
pensation for  the  material  defects  which  appeared,  and  to  appoint  a 
referee  to  determine  the  amount  which  should  be  awarded.  This 
course  was  adopted  in  at  least  one  case  in  this  State  {King  v.  Bar- 
deau^  6  Johns.  Ch.  38,  44),  and  there  are  minierous  other  cases  con- 
taining dicta  that  a  purchaser  may  be  forced  to  accept  compensation 
as  an  indemnity  against* trivial  defects  {Smyth  v.  Stu7*ges^  108  N.  Y. 
498 ;  ^Vums  v.  Reynolds^  6  Paige,  407 ;  Keating  v.  Guntlier^  10 
N.  Y.  Supp.  734).  The  cases  cited  to  the  contrary  are  not  in  point. 
{Sternherger  v.  McGovern^  56  N.  Y.  12  ;  Martin  v.  Colby ^  42  Hun, 
1 ;  Bonnet  v.  Babhage^  19  N.  Y.  Supp.  934 ;  Sahrishi  v.  Veloski^ 
25  Abb.  N.  C.  185.)  These  cases  hold  that,  in  the  case  of  a  contract 
for  the  exchange  of  real  property,  if  one  of  the  parties  is  unable  to 
perform  in  full,  he  will  not  be  forced  to  convey  what  he  has  and 
pay  damages  for  the  balance  of  the  property,  and  that  if  the  vendor 
in  a  contract  of  sale  cannot  obtain  a  conveyance  of  his  wife's  right 
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of  dower,  the  vendee  may  not  insist  upon  a  convejance  of  the  ven- 
dor's own  interest  and  damages  for  the  failure  to  perform  in  fuU. 

In  all  of  these  cases  there  was  a  substantial  breach  of  the  contract 
which  would  have  justified  the  vendee  in  rescinding  it.  The  vendor 
had  forfeited  all  rights  under  the  contract,  and  the  sole  question 
related  to  the  measure  of  relief  which  the  vendee  might  obtain. 
But  here  the  vendors  have  not  forfeited  their  rights.  The  defects 
are  not  of  sufficient  substance  to  justify  a  rejection  of  the  title,  and 
the  court  is  practically  enforcing  the  agreement  in  the  vendors' 
favor.  There  is  no  authority  holding  that  in  such  a  case  equity 
may  not  do  full  justice  by  awarding  compensation  for  immaterial 
defects.  The  sum  reserved  is  large,  but  not  in  proportion  to  the 
value  of  the  property ;  and  it  is  not  awarded  to  the  appellant,  but 
simply  set  apart  as  a  fund  out  of  which  to  pay  him  what,  if  anytliing, 
the  referee  shall  find  to  be  reasonable. 

RcMSEY  and  McLaughlin,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


William  E.  D.  Stokes,  Appellant,  v.  Edward  S.  Stokes, 
Respondent. 

New  trial  —  motion  therefor  on  the  ground  of  newly-diieovered  evidence — proof  of  an 
oral  agreement  contemporaneous  with  a  deed  and  to  the  same  effect. 

In  an  action  on  certain  notes  the  answer  admitted  the  defendant's  indebtedness, 
but  allegeti  the  conversion  by  the  plaintiff  of  certain  bonds  held  to  secure  their 
payment,  «nd  it  was  decided  by  the  Court  of  Appeals,  in  affirmance  of  the  judg- 
ment of  the  trial  court,  that  the  burden  of  proof  being  upon  the  defendant  to 
show  that  the  bonds  in  question  were  not  held  by  the  plaintiff  as  collateral 
security  for  any  obligation  of  the  defendant  other  than  the  notes  in  suit,  and 
there  being  evidence  tending  to  show  the  possession  by  the  plaintiff  of  certain 
notes  of  one  Read  which  had  been  guaranteed  by  the  defendant,  the  conversion 
had  not  been  established. 

H$ld,  that  a  motion  for  a  new  trial  on  the  ground  of  mistake  and  surprise  and 
because  of  newly -discovered  evidence  —  based  on  the  affidavit  of  Read  that  prior 
to  the  trial  of  the  action  he  had  conveyed  certain  laud  to  the  plaintiff  by  an 
instrument  in  writing,  and  under  a  contemporaneous  oral  agreement  to  the 
same  effect,  by  which  the  plaintiff  covenanted  to  discharge  the  indebtedness  to 
himself,  evidenced  by  the  liead  notes,  as  part  consideration  for  the  conveyance 
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of  the  property,  which  fact  was  concealed  from  the  defendant  by  both  parties 
to  the  deed  and  was  not  known  to  him  until  shortly  before  the  motion  was 
made  —  should  be  granted. 
In  such  a  case  the  contemporaneous  parol  agreement  is  admissible  in  evidence,  it 
being  a  mere  restatement  of  the  legal  effect  of  the  writing  signed  by  the  parties, 
not  tending  to  vary  the  written  agreement,  but  rather  to  supplement  it,  and 
thus  show  their  real  agreement. 

Appeal  by  the  plaintiff,  William  E.  D.  Stokes,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  ofSce  of  the  clerk  of  the  county  of  New  York  on  the 
IGtli  day  of  May,  1898,  granting  tlie  defendant's  motion  for  a  new 
trial  made  upon  tlie  grounds  of  mistake  and  surprise  and  because  of 
newly-discovered  evidence. 

Albert  B.  JBoardman,  for  the  appellant. 

James  C.  Carter^  for  the  respondent. 

Ingraham, J. : 

The  court  below  having  granted  the  defendant  in  this  action  a  new 
trial,  we  are  asked  to  reverse  that  order.  The  record  is  very  volumi- 
nous, and  a  statement  of  a  few  of  the  salient  facts  will  be  sufficient 
to  show  the  reason  for  our  decision  of  this  appeal.  The  action  was 
brought  to  recover  upon  four  certain  promissory  notes  made  })y  the 
defendant  to  the  plaintiff.  Tliese  notes  were  secured  by  a  deposit  as 
collateral  security  of  125  bonds  of  the  Hoffman  House.  Subsequent 
to  the  deposit  of  these  bonds  as  security,  and  on  the  18th  of  August, 
1891,  an  agreement  between  the  plaintiff  and  the  defendant  was 
made,  and  as  security  for  the  performance  of  that  agreement  by 
the  defendant,  and  for  the  obligation  incurred  by  him  thereunder, 
150  bonds  of  the  Hoffman  House  were  to  be  delivered  to  the 
plaintiff  by  the  defendant.  These  150  bonds  were  to  consist  of  the 
125  already  in  the  plaintiff's  hands  as  security  for  the  four  notes 
in  suit,  and  25  others  which  the  defendant  was  to  add.  It  also 
appears  to  hdve  been  settled  by  an  adjudication  in  an  action 
brought  in  this  court,  and  which  has  been  affirmed  by  the  Court  of 
Appeals,  that  this  August  agreement  between  the  parties  was  never 
in  fact  performed  by  the  plaintiff  and  that  it  could  not  be  enforced 
against  the  defendant.  When  the  notes  became  due,  the  defendant 
tendered  to  the  plaintiff  the  amount  thereof  and  demanded  the 
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return  of  the  125  bonds  held  as  collateral  security  therefor.  The 
tender  was  refused  upon  the  ground  that  the  plaintiff  was  entitled 
to  retain  possession  of  the  bonds  as  security  for  other  obligations  of 
the  defendant.  The  defendant,  by  his  answer  in  this  action, 
admitted  his  liability  upon  the  notes  in  suit,  and  by  way  of  counter- 
claim alleged  the  tender  of  the  amount  due  thereon  and  the  demand 
for  the  bonds.  He  also  alleged  a  refusal,  upon  such  demand,  to 
return  the  bonds  and  a  subsequent  conversion  thereof  by  the  plain- 
tiff. The  counterclaim  demanded  judgment  against  the  plaintiff  for 
the  value  of  the  bonds  so  converted,  less  the  amount  due  upon  the 
notes.  To  this  counterclaim  the  plaintiff  replied,  alleging  the 
August  contract  and  that  the  125  Hoffman  House  bonds  held  by 
him  were  deposited  under  that  agreement. 

The  action  coming  on  for  trial  and  the  defendant  having  admitted 
his  liability  upon  the  notes,  he  claimed,  and  was  allowed  the  affirma- 
tive, and  offered  evidence  tending  to  show  the  tender  of  the  amount 
due  and  the  demand  for  the  return  of  the  bonds;  the  refusal  and 
tlie  value  of  the  bonds,  and  also  the  record  of  the  judgment  entered 
in  the  action  in  this  court,  by  which  it  was  determined  that  the 
August  agreement,  under  which  the  plaintiff  claimed  to  hold  the 
bonds,  could  not  be  enforced  against  him.  This  August  agreement, 
however,  recited  the  existence  of  the  two  notes  known  as  the 
"  Read  notes,"  which  the  defendant  had  guaranteed.  The  result  of 
the  trial  was  that  a  verdict  was  directed  for  the  plaintiff  against  the 
defendant  for  the  full  amount  of  the  notes,  and  a  judgment  entered 
upon  that  verdict  was  affirmed  by  the  General  Term  of  the  Superior 
Court  (the  court  in  which  the  action  was  then  pending)  and  by  the 
Court  of  Appeals.  The  learned  judge  of  the  Court  of  Appeals, 
upon  whose  casting  vote  the  judgment  was  affirmed,  placed  his  con- 
currence upon  the  ground  that,  the  burden  of  proof  being  upon  the 
defendant  to  show  that  tlie  125  bonds  in  question  were  not  held  by 
the  plaintiff  as  collateral  security  for  B.i\y  other  obligation  except  the 
notes  in  suit,  and  there  being  evidence  tending  to  show  the  exist- 
ence of  these  Read  notes,  which  were  guaranteed  by  the  defendant, 
he  had  not  affirmatively  sustained  that  burden.  The  learned  judge 
consequently  concluded  that  the  defendant  had  failed  to  establish 
the  conversion  alleged,  and  was  not,  therefore,  entitled  to  a  verdict 
App.  Div.— Vol.  XXXIY.         54 
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on  his  counterclaim.  It  is  alleged  by  the  defendant  that  there  vvaa 
no  express  claim  made  by  the  plaintiflF  on  the  trial  to  hold  these 
bonds  as  security  for  the  Read  notes,  except  so  far  as  they  were 
mentioned  in  the  August  agreement  as  a  part  of  his,  defendant's, 
obligation. 

This  motion  was  made  after  the  decision  of  the  appeal  by  the 
Court  of  Appeals,  upon  two  grounds:  Firsts  ihdX  the  defendant 
was  surprised  by  the  evidence  given  upon  the  trial  as  to  the  Read 
notes  and  the  construction  placed  by  the  Court  of  Appeals  upon  hie 
testimony,  and,  second^  upon  the  ground  of  newly-discovered  evi- 
dence. It  is  only  necessary  for  us  to  consider  the  latter  ground  in 
disposing  of  this  appeal. 

These  two  notes  which  were  guaranteed  by  the  defendant  were 
given  by  Read  to  the  plaintifi  for  money  paid  to  Read  for  his  per- 
sonal use  and  for  the  purpose  of  satisfying  his  obligations  to  the 
corporation  known  as  the  Hoflfman  House,  in  which  both  the  plain- 
tiff and  defendant  were  interested.  Read,  upon  this  motion,  testi- 
fied that  about  the  time  the  notes,  or  one  of  them,  became  due,  he 
made  an  agreement  with  the  plaintiff  whereby  he  sold  to  the  plain- 
tiff 33,000  acres  of  land  owned  by  Read  in  the  State  of  West 
Virginia,  and  that  part  of  the  consideration  of  that  conveyance  was 
the  discharge  of  the  indebtedness  from  Read  to  the  plaintiff'  evi- 
denced  by  the  notes  in  question  w^hich  had  been  guaranteed  by  the 
defendant.  Read  swears  positively  that  the  plaintiff  promised  him 
that  if  he  would  thus  convey  the  tract  of  land,  the  plaintiff  would, 
as  part  consideration  for  the  conveyance,  release  and  discharge  the 
said  notes  and  all  the  other  indebtedness  of  Read  to  him.  There  is 
also  produced  a  deed  from  Read  to  the  plaintiff,  dated  December  19, 
1891,  by  which  Read,  the  party  of  the  first  part,  '^in  consideration 
of  seven  thousand  dollars  and  other  good  and  valuable  considera- 
tions, lawful  money  of  the  United  States,  paid  by  the  party  of  the 
second  part,  doth  hereby  grant  and  release  unto  the  said  party  of 
the  second  ])art,  his  heirs  and  assigns  forever,  all  the  thirty-three 
thousand  four  hundred  and  ninety  and  20/100  acres  of  land,  undi- 
vided," in  the  State  of  West  Virginia,  with  a  certificate  of  record 
of  this  deed  in  December,  1801,  and  January  and  February,  1892. 
There  was  also  presented  an  agreement  bearing  the  same  date  as  the 
deed,  reciting  the  deed  and  the  consideration,  therein  expressed  of 
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$7,000  and  other  good  and  valuable  consideration,  and  providing  as 
an  agreement  between  the  parties  that  "  said  consideration  should  be 
as  follows :  Firsts  Seven  thousand  dollars  for  two  thousand  acres 
of  said  land  undivided,  in  fee  and  free  and  clear  of  all  incumbrances 
in  cash  or  in  the  notes  of  said  Stokes.  When  the  title  of  said  land  is 
examined  and  approved,  said  sum  to  be  applied  on  and  to  reduce  the 
claim  of  Lloyd  W.  Williams  under  the  trust  deed  for  his  benefit 
made  by  said  Read  to  Thomas  N.  Williams  dated  26th  of  October, 
1891.  Secondly^  For  the  remaining  31,490  20/100  acres,  undivided 
forty  per  cent  thereof,  to  wit,  12,596  08/100  acres,  undivided,  to  said 
Stokes  (the  plaintiff)  for  his  past  services  in  undertaking,  open- 
ing and  developing  said  land  and  what  he  may  hereafter  do  in 
these  respects.  Thirdly^  For  the  other  sixty  per  cent  of  said 
31,490  20/100  acres  undivided  to  wit,  18,89412/100  acres  undi- 
vided, the  repayment  to  said  Stokes  of  the  sums  of  money  he  has 
lent  or  may  thereafter  lend  to  said  Read,  and  for  the  perform- 
ance of  said  Read's  obligations  and  guarantees  to  said  Stokes.  The 
account  against  said  Read  for  his  said  notes  outstanding  at  this  date 
being  $30,042.14,  not  including  interest  for  which  said  Stokes  now 
holds  as  collateral  1,463  shares  common  stock  of  Hoflfman  House, 
and  also  the  reimbursements  to  said  Stokes  for  the  payments  he  may 
make  of  the  amounts  due  to  the  said  Lloyd  W.  Williams  and  to  Okey 
Johnson  secured  by  the  deed  of  trust  to  said  T^homas  N.  Williams 
aforesaid  ; "  and,  fourthly^  the  residue  of  the  proceeds  of  the  said 
lands,  to  wit,  of  the  18,490  20/100  acres  undivided  when  sold, 
but  not  to  exceed  the  rate  of  eight  dollars  per  acre,  to  constitute  a 
principal  fund  to  be  invested  for  the  benelit  of  the  two  children  of 
said  Read.  The  said  agreement  then  contains  the  following  i)ro- 
vision :  "  Now,  therefore,  the  said  Stokes  covenants  and  agrees  to 
and  with  the  said  Read  to  pay  and  apply  the  consideration  as  above 
expressed."  The  agreement  further  provided  that  "said  Read,  in 
consideration  of  the  premises,  hereby  waives  and  releases  all  claim 
and  lien  on  said  land,  and  relies  on  this  agreement  as  a  personal  cove- 
nant only."  This  agreement  was  not  recorded  and  was  produced 
by  Read  upon  the  argument  of  this  motion. 

Upon  this  motion  the  defendant  presented  his  affidavit,  in  which 
he  deposed  that,  at  the  time  of  the  trial  of  this  action,  he  did  not 
know  and  had  no  means  of  proving  the  nature  of  the  transaction 
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between  the  plaintiff  and  Read,  or  that  the  plaintiff  had  promised  to 
Read,  in  consideration  of  such  conveyance,  not  to  enforce  said  notes, 
and  that  the  notes  should  be  discharged  as  aforesaid  ;  that  he  had  no 
knowledge  of  the  execution  of  this  contract  or  of  its  terms  until 
about  four  weeks  before  the  making  of  the  motion,  and  while  he  had 
learned  that  Read  had  conveyed  a  tract  of  land  in  West  Virginia  to 
the  plaintiff,  he  was  unable  to  ascertain  the  nature  of  the  transaction 
between  plaintiff  an(i  Read  or  the  disposition  which  had  been  made 
of  the  said  Read  notes ;  that  at  the  time  of  the  transaction  and  down 
to  some  time  after  the  trial  of  this  action  the  relations  between  the 
defendant  and  the  plaintiff  and  Read  were  unfriendly  and  antago- 
nistic, and  that  neither  the  plaintiff  nor  Read  would  give  the  defend- 
ant any  information  whatever ;  that  the  defendant's  first  knowledge 
of  the  agreement  between  the  plaintiff  and  Read  was  acquired  at  an 
interview  with  Read  about  four  weeks  before  the  application  was 
made ;  that  then  for  the  first  time  the  defendant  had  knowledge  of  this 
agreement  between  the  plaintiff  and  Ree^d,  and  that  he  was  informed 
by  Read  that  there  was  an  additional  agreement  between  plaintiff 
and  Read  by  which  the  main  agreement  with  Read  was  to  be 
kept  secret  in  order  to  hold  this  defendant  upon  these  said  notes, 
This  allegation  of  the  defendant  is  corroborated  by  Read's  affidavit 
in  which  lie  says  that  "  the  said  agreement  and  the  nature  of  the  said 
transaction  between  the  plaintiff  and  deponent  was  not  disclosed  to 
the  defendant,  and  during  the  time  of  the  said  negotiations  with  the 
plaintiff  and  at  the  time  of  the  making  of  the  said  deed  and  agree- 
ment deponent  was  not  on  friendly  terms  with  the  defendant,  but, 
on  the  contrary,  their  relations  had  become  unfriendly  and  antago- 
nistic ;  and  at  the  time  of  the  execution  of  said  conveyance  and  the 
making  of  the  said  agreement  it  was  understood  between  the  plain- 
tiff and  deponent  that  the  making  of  said  agreement  and  its  terms, 
and  the  arrangement  which  had  been  made  for  the  discharge  of  the 
said  notes  above  mentioned,  and  the  entire  transaction  aforesaid, 
should  not  be  disclosed  to  the  defendant,  and  that  deponent  did  not 
disclose  to  defendant  the  making  of  said  agreement  or  its  terras,  or 
the  arrangement  which  had  been  made  as  aforesaid  for  the  discharge 
of  the  said  above-mentioned  notes  until  about  four  weeks  ago,  when 
deponent  met  defendant  accidentally,  and  that  the  defendant  then 
spoke  to  the  deponent  in  regard  to  his  transactions  with  the  plaintiff 
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and  particularly  witli  reference  to  the  said  two  notes  above  men- 
tioned, and  deponent  then  informed  defendant  for  the  first  time  as 
to  the  said  arrangement  for  the  discharge  of  said  notes  and  of  what 
the  plaintiff  had  promised  deponent  in  consideration  of  the  convey- 
ance of  said  land.  That  in  case  a  retrial  of  this  action  is  had,  depo- 
nent is  willing  to  testify  to  all  the  facts  herein  stated."  It  further 
appeared  that, those  notes  made  by  Head  were  never  presented  to 
him  for  payment  and  that  no  steps  were  taken  against  him  to  collect 
the  notes  until  1894,  long  after  the  trial  of  this  action,  although  one 
of  the  notes  became  due  in  November,  1891,  and  the  other  in  June, 
1892. 

An  affidavit  of  Read's  is  also  presented  in  which  he  swears  that  at 
the  time  the  demands  for  the  amount  of  these  notes  were  made  upon 
him  it  was  stated  to  him  that  such  demand  was  for  the  purpose  of 
reaching  the  defendant  and  for  use  by  the  plaintiff  in  connection 
with  possible  proceedings  against  the  defendant  and  should  not  in 
any  way  affect  deponent's  rights  under  the  agreement  with  the  plain- 
tiff set  forth  in  Read's  prior  affidavit.  The  plaintiff  admits  the 
conveyance  of  the  land  from  Read  to  himself  and  admits  the  execu- 
tion of  the  agreement  between  himself  and  Read,  but  denies  the 
making  of  the  agreement  whereby  these  notes  are  discharged  as 
part  consideration  for  the  conveyance  of  the  property. 

The  situation  presented  is  that  the  defendant  has  been  defeated  in 
the  prosecution  of  his  counterclaim  upon  the  sole  ground  that  he 
failed  to  show  affirmatively  upon  the  trial  that  the  plaintiff  was  not 
entitled  to  retain  these  Hoffman  House  bonds,  which  were  the  basis 
of  his  counterclaim,  as  security  for  these  two  Read  notes  of  which 
the  defendant  was  the  indorser.  He  now  presents  evidence  tending 
to  show  that  long  before  the  trial  of  the  action  or  the  tender  made 
to  the  plaintiff  of  the  amount  due  upon  the  notes  in  suit,  the  Read 
notes,  of  which  he  was  guarantor,  had  been  discharged  as  the  con- 
sideration for  the  conveyance  of  the  land  in  West  Virginia ;  that 
the  knowledge  of  such  discharge  was  kept  from  him  in  pursuance  of 
an  agreement  between  the  plaintiff  and  Read  so  as  to  enable  the 
plaintiff  to  use  these  notes  against  him,  although  in  fact  they  had 
been  discharged  as  between  the  plaintiff  and  Read ;  and  that,  until 
shortly  before  the  making  of  the  motion,  this  scheme  of  the  plaintiff 
and  Read  had  been  successful  and  the  defendant  had  been  kept 
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from  any  knowledge  of  the  discharge  of  the  notes  which,  if  proved, 
would  have  enabled  him  to  succeed  in  his  counterclaim. 

The  plaintiff  has  tried  to  show  that  the  defendant  had  knowledge 
of  this  conveyance  of  land  and  of  the  agreement  between  Kead  and 
the  plaintiff.  A  careful  consideration  of  all  the  facts  presented  by 
the  plaintiff  satisfies  us,  however,  that  tlie  defendant  did  not  have 
knowledge  of  the  terms  of  this  agreement.  It  is  most  si^gestive  in 
this  aspect  of  the  case  to  notice  the  reply  of  the  plaintiff  to  tliis 
claim  of  the  defendant  which  was  the  basis  of  his  counterclaim. 
That  reply  refrains  from  alleging  that  the  plaintiff  was  entitled, 
independent  of  the  August  agreement,  to  retain  the  Hoffman 
House  bonds  as  security  for  the  payment  of  the  Read  notes.  He 
justifies  refusal  of  the  tender  solely  upon  the  ground  that  he  was 
entitled  to  retain  them  under  the  August  agreement.  In  the  equity 
action  between  the  plaintiff  and  the  defendant,  however,  it  had 
been  adjudged  that  the  plaintiff  was  not  entitled  to  enforce 
the  August  agreement  as  against  the  defendant ;  and  it  is,  there- 
fore, difficult  to  understand  why,  if  the  Read  notes  were  then 
existing  obligations  of  Read,  or  if  the  liability  of  the  defendant 
upon  them  was  then  an  existing  liability,  the  plaintiff  refrained 
from  alleging  that,  even  if  the  August  agreement  could  not  be 
enforced  against  the  defendant,  he  was  still  entitled  to  hold  these 
Hoffman  House  bonds  as  security  for  the  j)ayment  of  the  Read 
notes.  The  failure  to  attempt  to  enforce  these  notes  against  Read 
or  to  realize  upon  the  securities  which  the  plaintiff  held  as  collateral  is 
also  suggestive.  The  plaintiff's  acts  thus  tend  to  corroborate  Read's 
statement  that,  at  the  time  of  the  conveyance  of  this  land,  there  was 
a  complete  understanding  that  these  notes  of  his  w^ere  thereby  dis- 
charged. An  examination  of  the  conveyance  itself,  read  in  the 
light  of  the  cotemporaneous  written  agreement  executed  between 
the  plaintiff  and  Read,  also  corroborates  Read's  claim  that  as 
part  consideration  for  this  conveyance  these  notes  were  to  be 
discharged.  The  conveyance  in  terms  is  in  consideration  of 
$7,000  and  other  good  and  valuable  consideration.  By  the  cotem- 
poraneous written  agreement  the  parties  stipulated  as  to  what  that 
"  other  good  and  valuable  consideration  "  was.  The  consideration 
for  2,000  acres  of  the  land  conveyed  was  the  $7,000  in  cash  that 
was  to  be  paid  to  Williams.     The  consideration  for  the  conveyance 
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of  another  portion  of  the  land  conveyed,  viz.,  12,596  acres,  was  the 
money  expended  and  the  services  that  the  plaintiff  had  rendered  oi 
^vas  to  render  in  improving  the  property  ;  and  the  consideration  for 
the  conveyance  of  the  remaining  land  was  in  part  the  "  repayment " 
to  the  plaintiff  of  these  identical  notes.  The  agreement  was  not  that 
the  plaintiff  was  to  hold  this  remaining  portion  of  the  land  as 
security  for  the  payment  of  these  notes.  By  this  agreement,  as 
well  as  by  the  conveyance  itself.  Read's  interest  in  the  land  was  con- 
veyed absolutely  to  the  plaintiff,  and  by  the  express  terms  of  the 
agreement  Read  was  to  have  for  its  enforcement  no  interest  in  or 
lien  upon  the  land.  It  provided  that  he  should  rely  entirely  upon 
the  personal  covenants  contained  therein  for  any  right  that  he  should 
have  to  any  portion  of  the  proceeds  of  the  land  when  sold  by  the 
plaintiff ;  and  the  plaintiff  covenanted  and  agreed  "  to  pay  and 
apply  the  consideration"  —  for  the  conveyance  of  the  land  —  "as 
above  expressed,"  viz.,  in  repayment  for  the  Read  notes.  Thus, 
part  of  the  consideration  for  the  conveyance  of  this  land  to 
the  plaintiff  was  the  repayment  of  these  notes  in  the  manner 
specified.  Tliat  repayment  did  not,  by  the  agreement,  depend 
upon  the  realization  of  any  money  by  the  plaintiff  as  the  pro- 
ceeds of  the  land  when  lie  should  sell  it.  Such  repayment 
was,  by  the  express  terms  of  the  agreement,  the  consideration 
for  the  conveyance  by  Read  to  the  plaintiff,  which  vested 
the  property  in  the  latter.  It  seems  a  little  difficult  to  under- 
stand upon  what  principle  these  parties  could  agree  that  tlie  con- 
sideration for  a  conveyance  of  land  was  to  be  the  payment  of  an 
obligation  of  the  vendor  held  by  the  vendee,  and  at  tlie  same  time 
claim  that  tlie  obligation  w^hich  had  been  repaid  by  the  conveyance 
was  still  an  existing  obligation.  The  word  "  payment  "  itself  imports 
a  discharge  or  satisfaction  of  the  debt  or  obligation.  "  Payment " 
is  defined  in  the  Standard  Dictionary  to  be  the  "  act  of  paying  or 
that  which  is  paid ;  the  discharge  of  a  debt,  obligation  or  duty ; 
satisfaction  of  a  claim  ;  requital ;  recompense ;  "  and  it  is  defined  in 
Bouvier's  Law  Dictionary  to  be  the  "  fulfillment  of  a  promise,  or 
the  performance  of  an  agreement ;  the  discharge  in  money  of  a  sum 
due."  Thus,  when  the  plaintiff  agreed  that  the  consideration  of  the 
conveyance  to  him  of  this  land  by  Read  should  be  the  repayment 
of  these  notes  of  Read  which  the  plaintiff  held,  it  was  an  agree- 
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ment  that  the  notes  themselves  should  be  discharged  and  that  the  lia- 
bility represented  by  the  notes  was  satisfied.  And  thus  the  contempo- 
raneous verbal  agreement  testified  to  by  Read  was  a  mere  restate- 
ment of  the  legal  eflfect  of  the  written  one  signed  by  the  parties. 
Were  there  any  doubt,  however,  as  to  the  true  construction  of  the 
written  agreement  in  this  respect,  the  parol  contemporaneous  agree- 
ment would  clearly  be  admissible  and  if  found  (as  Read  deposes)  as 
a  fact,  conclusive.  Such  a  parol  agreement,  in  that  view,  would  not 
tend  to  vary  the  written  agreement,  but  rather  to  supplement  it, 
and  thus  show  the.  real  and  complete  agreement  of  the  parties.  It 
may  be,  as  claimed  by  the  plaintiff,  that  as  the  burden  of  proof  was 
upon  the  defendant  to  show  that  these  Hoffman  House  bonds  were 
not  held  as  security  for  any  other  demand  due  from  the  defendant 
to  the  plaintiff,  he  (the  defendant)  would  not  be  entitled  to  a  new 
trial  merely  upon  showing  that  he  had  intended  to  swear  that  there 
was  no  agreement  that  they  should  be  held  as  security  for  any  other 
demand,  but  had  failed  to  do  so  when  giving  his  evidence  upon  the 
trial.  But  here  the  defendant  has  been  defeated  in  his  counter- 
claim because  he  failed  to  prove  that  the  plaintiff  did  not  hold  the 
Hoffman  House  bonds  as  security  for  the  repayment  of  the  Read 
not^s.  He  has  now  discovered  evidence  of  an  agreement  between 
Read,  the  maker  of  the  notes,  and  the  plaintiff,  the  holder  of  them, 
that  the  notes  at  the  time  of  the  trial  had  been  paid  and  were  no 
longer  actual  existing  obligations  of  Read's  for  which  he  could  be 
liable.  That  such  testimony  would  be  most  material  upon  the  trial 
of  the  issue  presented  by  this  counterclaim  is  apparent.  The  agree- 
ments, if  proved,  absolutely  dispose  of  the  right  of  the  plaintiff  to 
hold  the  Hoffman  House  bonds  as  security  for  the  Read  notes.  For 
the  plaintiff  to  insist  that  the  Read  notes  were  existing  obligations 
which  would  entitle  him  to  hold  the  securities  against  the  defend- 
ant, when  in  fact  he  had  by  a  secret  agreement  with  the  maker  of 
the  notes  discharged  them  and  accepted  the  conveyance  of  land  in 
payment  of  them,  which  secret  agreement  was  kept  from  the 
defendant  for  the  express  purpose  of  enabling  the  plaintiff  to  enforce 
an  obligation  against  the  defendant  which  he  knew  did  not  exist, 
would  be  a  fraud  upon  the  defendant  which  no  court  would  tolerate 
and  which  of  itself  would  justify  the  court  upon  the  facts  being 
brought  to  its  attention  in  ordering  a  new  trial. 
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As  before  stated,  we  are  satisfied  from  an  examination  of  this 
record  that  the  defendant  had  no  knowledge  at  the  time  of  the  trial 
of  the  terms  of  this  secret  agreement,  or  that  any  such  agreement 
between  the  plaintiff  and  Read  existed  by  which  the  Read  notes 
were  discharged.  And  it  certainly  is  not  even  suggested  that  he 
had  any  knowledge  of  the  contemporaneous  verbal  agreement 
between  the  plaintiff  and  Read  by  which  the  conveyance  of  land 
was  distinctly  and  in  the  clearest  terms  accepted  as  a  discharge  of 
the  notes,  and  by  which  Read  was  relieved  from  all  liability  thereon, 
by  suit  or  otherwise. 

We  are  not  unmindful  of  the  rules  which  have  been  established 
regulating  the  granting  of  motions  for  a  now  trial  upon  the  ground 
of  newly-discovered  evidence,  but  we  think  in  this  case  that  the 
defendant  presented  to  the  court  below  a  case  which  justified  the 
court  in  granting  a  new  trial.  The  evidence  tended  pointedly  to 
show  tliat  the  Read  notes  had  been  discharged.  The  continued 
existence  of  the  Read  notes  and  the  right  of  the  plaintiff  to  hold  the 
Hoffman  House  bonds  as  security  for  their  repayment  are  the 
grounds  upon  which  the  Court  of  Appeals  refused  the  defendant  a 
new  trial,  and  this  is  the  one  important  question  left  in  the  case. 
The  evidence  now  produced  tends,  as  we  have  seen,  to  show  that 
the  Read  notes  were  discharged  in  consequence  of  a  secret  agreement 
between  the  plaintiff  and  Read,  and  Read  deposes  for  the  purpose 
of  endeavoring  to  enforce  the  notes  against  him  after  they  had  been 
repaid  by  the  conveyance  of  this  land,  and  thus  discharged  as  against 
Bead,  the  principal  debtor.  This  evidence  could  not  have  been 
discovered  by  the  defendant  prior  to  or  at  the  former  trial,  because 
of  the  secret  agreement  between  Read  and  the  plaintiff  that  the 
nature  of  the  agreement  between  them  should  be  concealed  from 
the  defendant,  and  the  defendant  seems  to  have  proceeded  with  due 
diligence  after  he  had  knowledge  of  the  existence  of  such  agreement. 

We  have  considered  tlie  objections  made  by  the  plaintiff  to  this 
application,  but  do  not  consider  any  of  them  substantial.  The  fact 
that  Read  was  in  court  at  the  time  of  the  trial  and  might  have  been 
called  as  a  witness  to  prove  this  agreement,  had  the  defendant  had 
knowledge  of  it,  is  not  an  objection  to  the  granting  of  a  new  trial. 
{Bonynge  v.  Waterhury^  12  Hun,  534.) 

Afp.  Div.— Vol.  XXXIV.        66 
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We  have  arrived  at  the  conclusion,  therefore,  that  the  court  l)elow 
was  justified  in  making  the  order  that  it  did,  and  it  follows  that  the 
order  appealed  from  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Babrett,  Rumsey  and  McLaughlin,  JJ., 
concurred. 

Order  affirmed,  with  costs. 


Clum  B.  Hauk,  Appellant,  v.  The  New  York,  New  Haven  and 
Hartford  Railroad  Company,  Respondent,  Impleaded  with  the 
Central  Vermont  Railroad  Company. 

Negligeiice  —  a  person,  not  a  passenger,  faUing  upon  the  steps  of  a  railway  station  in 
consequence  of  a  banana  thrown  thereon  —  alleged  failure  to  sufficiently  light  the 
steps. 

A  person  who  hftd  visited  a  railroad  station  for  the  purpose  of  obtaining  a  meal 
at  the  restaurant  (not  a  passenger  upon  the  railroad,  nor  intending  to  become 
one),  while  leaving  the  station  with  his  wife  at  about  eight  o'clock  in  the 
evening  by  a  door  through  which  on  the  same  day  he  had  already  passed  four 
or  five  times,  opposite  to  which  in  the  station  there  was  a  large  electric  light, 
and  over  the  platform  outside  of  which  there  were  also  two  large  electric 
lights,  stepped  upon  a  banana  which  had  been  thrown  upon  the  steps  and 
which,  by  reason  of  the  shadow  caused  by  their  bodies,  which  filled  up  the 
doorway,  he  was  prevented  from  seeing,  and  fell  and  was  injured. 

It  was  not  claimed  that  the  railroad  company  was  responsible  for  the  presence  of 
this  banana  on  the  stops,  the  sole  ground  of  liability  upon  its  part  being  its 
alleged  failure  sufticieutly  to  light  the  steps. 

Held,  that  the  railroad  company  performed  its  duty  if  it  provided  a  safe  means 
of  egress  from  the  station,  in  respect  to  which  there  was,  in  this  case,  no  evi- 
dence of  negligence  on  its  part. 

Appeal  by  the  plaintiff,  Clum  B.  Hauk,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  The  New  York,  New 
Haven  and  Hartford  Railroad  Company,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  5th  day  of  March,  1898, 
upon  the  dismissal  of  his  complaint  by  direction  of  the  court  after 
a  trial  at  the  New  York  Trial  Term,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  10th  day  of  March,  1898,  denying  the 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 
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Jf.  E,  Harhy^  for  the  appellant. 

Henry  W.  Taft^  for  the  respondent. 

Ingraham,  J. : 

Assuming  that  there  was  an  obligation  upon  the  defendants  to  use 
reasonable  prudence  and  care  to  keep  the  platform  and  steps  of  the 
depot  in  such  a  condition  that  those  who  are  permitted  to  enter  the 
premises  should  not  be  unnecessarily  exposed  to  danger,  we  think 
the  evidence  ffiiled  to  show  that  the  defendants  were  negligent  in 
the  performance  of  that  obligation.  The  plaintiff  went  to  the  depot 
of  the  defendants  at  New  London,  Conn.,  for  the  purpose  of  obtain- 
ing a  meal  at  tlie  restaurant  situated  in  the  depot.  He  was  not  a 
passenger  upon  the  defendants'  road,  nor  did  he  intend  to  become  a 
passenger.  After  obtaining  his  meal  he  started  to  leave  the  depot 
at  about  eight  o'clock  in  the  evening,  when  he  slipped  upon  the 
steps  leading  from  the  depot  to  the  station  platform  and  fell,  sus- 
taining the  injuries  to  recover  for  which  this  action  was  brought. 
There  was  a  large  electric  light  in  the  depot  almost  opposite  the 
door  from  which  the  plaintiff  attempted  to  leave.  There  were 
also  two  large  electric  lights  over  the  platform  outside  of  the 
depot,  and  the  evidence  is  clear  that  these  steps  were  sufficiently 
lighted.  The  plaintiff  and  his  wife  attempted  to  leave  the  depot 
together,  and  it  is  claimed  that  as  they  both  attempted  to  j^ass 
through  the  door  at  the  same  time  the  shadow  caused  by  their  bodies 
filled  up  the  doorway  and  prevented  the  plaintiff  from  seeing  a 
banana  which  had  been  thrown  upon  the  steps,  and  it  was  stepping 
upon  this  banana  that  caused  him  to  fall.  It  is  not  claimed  that  the 
defendants  were  responsible  for  the  presence  of  this  banana  upon 
the  steps.  There  is  no  evidence  that  it  had  been  thrown  there  by 
any  agent  of  the  defendants,  or  that  it  had  been  there  for  such  a 
time  that  the  defendants  in  the  exercise  of  ordinary  care  should  have 
known  tliat  it  was  there  or  should  have  caused  it  to  be  removed. 
The  sole  ground  upon  which  the  defendants  are  sought  to  be 
charged  is  the  failure  sufficiently  to  light  these  steps  so  as  to 
enable  one  to  use  the  means  of  egress  from  the  depot  in  safety, 
and  without  being  unreasonably  and  unnecessarily  exposed  to 
danger.  The  plaintiff  testified  that  the  electric  lights  both  inside 
and  outside  of  the  building  were  burning ;  that  he  did  not  notice 
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anything  with  reference  to  the  doorway ;  that  he  saw  the  depot 
step,  but  was  walking  along  and  was  not  looking  down  at  all ;  that 
he  did  not  see  the  part  of  the  doorway  which  was  level  with  the 
floor  of  the  depot,  but  noticed  that  it  was  not  light,  but  was  dark. 
The  witness  had  on  the  same  day  passed  through  this  door  four 
or  five  times.  It  thus  appears  that  this  station  and  its  approaches 
were  lighted  with  electric  lights  and  that  nothing  prevented  tlie 
plaintiff  from  seeing  this  obstruction  upon  the  step  but  the  shadow 
cast  by  the  bodies  of  himself  and  his  wife  as  they  attempted  to  pass 
through  the  door  side  by  side,  filling  up  the  doorway  and  casting  a 
shadow  npon  the  steps.  The  defendants  performed  their  duty  if 
they  provided  a  safe  means  of  egress  from  the  station,  and  this  they 
appear  to  have  done.  They  provided  sufficient  light  to^  enable  one 
using  the  steps  to  see  any  obstacle  that  had  been  there  thrown,  and 
but  for  the  fact  that  the  plaintiff  and  his  wife  had  so  placed  their 
bodies  as  to  intercept  the  light  it  is  clear  that  they  could  have  seen 
this  banana  if  they  had  looked.  There  was  thus  no  evidence  to 
show  that  the  defendants  had  been  negligent  in  the  performance  of 
any  duty  which  they  owed  to  the  plaintiff,  and  the  complaint  was 
properly  dismissed.  The  judgment  appealed  from  is,  therefore 
affirmed,  with  costs. 

Van  Bbunt,  P.  J.,  Babbett,  Eumsey  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


1 34 13«  Benjamin    F.  De  Kltn,    Respondent,    v,  Joseph    H.   Simpson,. 

Simpson's,  Defendants,  and  Annie  W.  Gould,  Appellant. 

Mechanic's  lien  —  covena7it  in  a  lease  that  the  tenant  toill  make  certain  sfpedfied 
changes  does  not  imply  a  consent  that  other  and  additional  changes  maybe  made  — 
authority  of  the  lessor*s  husband  to  give  such  consent  —  notice  of  lien  in  which  a 
claim  is  made  only  against  the  tenant. 

A  tenant  of  premises  holding  under  a  lease  providing  that  he  shall  make  certain 
specified  changes  therein  which  shall  belong  to  the  party  of  the  first  part  (the 
lessor)  "  from  the  time  they  are  so  made,  so  that  no  part  of  the  same  shall  be 
removed  during  or  at  the  expiration  of  the  said  term,  and  no  changes  shall  be 
made  in  said  premises  after  such  changes  and  improvements  have  been  made, 
■without  the  written  consent  of  the  party  of  the  first  part  first  had  and  obtained," 
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and  containing  a  further  coTenant  that  the  tenant  will  not  assign  the  lease  unless 
with  the  written  consent  of  the  lessor,  entered  into  an  agreement  with  a 
corporation  without  having  himself  undertaken  the  repairs,  that  he  would 
endeavor  to  procure  the  consent  of  the  lessor  to  an  assignment  of  the  lease  to 
it,  and  that  upon  obtaining  such  consent  he  would  so  assign  it.  Under  such 
agreement  the  corporation  took  possession  of  the  premises,  and  executed  a 
contract  for  the  making  of  other  and  more  extensive  alterations  than  those 
mentioned  in  the  lease. 

In  an  action  brought  to  foreclose  a  mechanic's  lien  for  a  balance  due  on  the 
contract, 

Held,  that  the  lease  could  not  be  construed  as  implying  a  consent  to  such  other 
and  further  alterations,  within  the  meaning  of  section  1  of  chapter  842  of  the 
Laws  of  1885,  and  thus  authorizing  the  filing  of  the  lien,  there  being  no  evi- 
dence that  the  lessor,  although  she  was  frequently  on  the  street  and  saw  the 
work  in  progress,  ever  assented  to  an  assignment  of  the  lease  or  knew  of  the 
agreement  between  her  tenant  and  the  corporation,  or  that  the  latter  was  in 
possession  of  the  premises  or  doing  w^ork  thereon. 

8ev^>U,  that  the  fact  that  the  lessor's  husband  had  been  allowed  to  collect  rents 
for  her  or  did,  as  a  fact,  collect  them,  or  had  employed  an  attorney  to  act  for 
her,  would  not  justify  a  finding  that  he  was  authorized  to  consent  to  additional 
alterations  or  changes  in  the  building  or  to  the  making  of  a  contract  which 
would  charge  her  interest  in  the  premises  with  a  liability  for  a  large  sum  of 
money. 

Where,  in  a  notice  of  lien,  the  tenant  only  is  named  as  the  person  against  whose 
interest  the  lien  is  claimed,  the  interest  of  the  owner  of  the  property  is  not 
affected  thereby,  as  the  provision  of  section  4  of  the  statute,  that  the  failure  to 
state  the  name  of  the  true  owner,  lessee,  general  assignee  or  person  in  posses- 
sion, shall  not  impair  the  validity  of  the  lien,  cannot  have  the  effect  of  binding 
the  interest  of  a  person  against  whom  no  claim  is  made. 

Appeal  by  the  defendant,  Annie  W.  Gould,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  30th  day  of  December, 
1897,  upon  tlie  report  of  a  referee  directing  the  foreclosure  of  a 
mechanic's  lien. 

John  E,  Parsons^  for  the  appellant. 

David  Willcox,  for  the  respondents. 

Ingraham,  J. : 

The  action  was  brought  to  foreclose  a  mechanic's  lien  for  a 
balance  due  on  a  contract  for  making  certain  repairs  and  alterations 
in  a  building  in  which  the  appellant  had  a  life  estate. 

The  appellant's  interest  in  this  property  is  soaght  to  be  charged 
npon  the  claim  that  she  consented  to  the  repairs  and  alterations 
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provided  for  by  the  contract  between  the  defendant  corporation  and 
the  plaintiff's  assignor ;  and  one  of  the  questions  presented  is  whether 
the  evidence  was  sufficient  to  sustain  the  finding  of  the  referee  that 
the  plaintiff's  assignor  performed  the  labor  or  services,  or  furnished 
the  materials  used  in  the  erection,  alteration  or  repair  of  the  house, 
"  with  the  knowledge  and  consent "  of  the  appellant. 

Section  1  of  chapter  342  of  the  Laws  of  1885,  the  act  under 
which  the  plaintiff  eeeks  to  establish  a  lien  upon  the  appellant's 
property,  provides  that  "  Any  person  *  *  *  who  shall  hereafter 
perform  any  labor  or  service,  or  furnish  any  materials  which  have 
been  used  or  which  are  to  be  used  in  erecting,  altering  or  repairing 
any  house,  *  *  *  with  the  consent  of  tlie  ownei,  as  hereinafter 
defined,  or  his  agent,  *  *  *  may,  upon  filing  the  notice  of  lien 
prescribed  in  the  fourth  section  of  this  act,  have  a  lien  for  the  prin- 
cipal and  interest  of  the  price  and  value  of  such  labor  and  material 
upon  such  house,  *  *  *  and  upon  the  lot,  premises,  parcel  or 
farm  of  land  upon  which  the  same  may  stand." 

The  plaintiff's  assignor  performed  certain  labor  and  furnished 
certain  materials  in  altering  and  repairing  a  house  upon  the  premises 
known  as  No.  54  West  Twenty-third  street  in  the  citj'  of  New  York, 
nnder  a  contract  between  himself  ahd  a  corporation  in  possession  of 
the  premises.  He  had  no  contract  with  the  appellant,  and  no  express 
consent  is  proved.  The  referee  found  that  such  labor  and  material 
were  furnished  with  the  consent  of  the  appellant,  and  tlie  appellant 
challenges  that  finding  as  not  being  sustained  by  the  evidence.  By 
a  contract  dated  January  14,  1893,  between  Simpson's,  a  corpora- 
tion, of  the  first  part,  and  P.  J.  Brennan,  contractor,  of  the  second 
part,  Brennan  agreed  to  erect  and  finish  the  building,  "  so  far  as  the 
mason,  iron  and  carpenter  work  of  proposed  alterations  and  addi- 
tions of  two  new  stories  to  the  building  No.  54  West  23d  street, 
New  York  city,  is  concerned,  agreeably  to  the  drawings  and  speci- 
fications made  by  J.  B.  Franklin,  architect,"  for  the  sum  of  $27,500, 
which  the  said  corporation  agreed  to  pay.  The  referee  found  that 
the  premises  in  question  were  leased  by  the  appellant  to  one  Joseph 
H.  Simpson  by  a  lease  dated  July  18, 1892.  This  lease  was  to  begin 
on  the  Ist  day  of  May,  1893,  and  to  continue  for  twelve  years.  By 
the  said  lease  the  tenant  agreed  that  he  would,  "at  his  and  their  own 
cost  and  expense,  make  changes  and  improvements  on  the  above- 
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named  premises,"  which  changes  were  specifically  described  in  the 
lease,  "  the  whole  work  to  be  done  at  the  cost  and  expense  of  the  party 
of  the  second  part,  his  heirs,  executors  and  administrators,  and  without 
any  cost  or  charge  to  the  party  of  the  first  part,  and  to  be  finished  by 
the  first  day  of  May,  in  the  year  1894."  In  the  lease  it  was  further 
mutually  covenanted  and  agreed  that  "  all  the  changes  and  improve- 
ments made  on  said  demised  premises  are  to  be  left  on  the  prem- 
ises and  to  accrue  to  the  benefit  and  to  go  and  belong  to  the 
party  of  the  first  part,  her  heirs  and  assigns,  from  the  time  they 
are  so  made,  so  that  no  part  of  the  same  shall  be  removed  during 
or  at  the  expiration  of  the  said  term,  and  no  changes  shall  be 
made  in  said  premises  after  such  changes  and  improvements  have 
been  made,  without  the  written  consent  of  the  party  of  the  first 
part  first  had  and  obtained."  The  lease  also  contained  a  covenant 
on  behalf  of  the  tenant  that  he  should  not  assign  the  lease 
without  the  written  consent  of  the  party  of  the  first  part  had  and 
obtained.  After  this  lease  was  executed  the  tenant  employed  an 
architect  to  prepare  plans.  The  architect  found  that  the  alterations 
specified  in  the  lease  would  cost  about  $10,000,  and  recommended 
that  additional  alterations  should  be  made.  Plans  were  prepared 
for  such  additional  alterations,  which  increased  the  cost  to  $17,500. 
Subsequently  the  tenant  resolved  to  increase  the  height  of  the  build- 
ing and  put  in  an  elevator,  so  as  to  increase  its  rental  vahie.  Fur- 
ther plans  were  prepared  and  were  shown  to  Mr.  Gould,  the  husband 
of  the  appellant.  Subsequently  a  corporation  was  organized,  which, 
on  January  1,  1893,  took  possession  of  the  premises,  under  an  agree- 
ment by  which  the  tenant  agreed  to  use  his  best  endeavors  to  secure 
the  consent  of  the  landlord  to  an  assignment  of  the  lease  to  tlie  cor- 
poration, and  that,  when  such  consent  had  been  obtained,  he  would 
assign  the  said  lease  to  the  corporation.  It  does  not  appear  that  this 
consent  was  ever  asked  for  or  obtained,  or  that  the  lease  was  ever 
actually  assigned  to  the  corporation.  Subsequent  to  the  execution 
of  this  agreement  the  corporation  made  the  contract  with  Brennan, 
the  plaintiff's  assignor,  to  do  certain  work  upon  such  building,  and 
under  this  contract  Brennan  did  the  work  and  furnished  the  mate- 
rials, making  the  total  cost  of  the  improvement  about  $45,000.  The 
corporation  paid  this  amount,  except  a  balance  of  $14,308.99,  which 
remained  due  to  Brennan. 
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The  referee  found  that,  while  the  work  upon  these  premises  was 
in  progress,  the  appellant  and  her  husband  were  frequently  in  the 
street  and  saw  the  premises  in  question  and  the  work  going  on,  and 
that  Mr.  Gould  was  aware  of  the  nature  of  the  work  in  progress 
and  mentioned  the  matter  to  Mrs.  Gould ;  that  no  statement  was 
ever  made  to  them  as  to  the  probable  cost  of  the  alterations  specified 
in  the  lease ;  that  they  made  no  inquiries  upon  the  subject,  and  made 
no  objection  to  the  manner  in  which  the  requirements  of  the  lease 
were  fulfilled;  that  "the  defendant  Annie  W.  Gould  consented  to 
the  alteration  of  the  building  aforesaid,  and  the  labor  and  materials 
for  which  this  lien  was  filed  were  furnished  and  performed  with  the 
knowledge  and  consent  of  said  defendant  Annie  W.  Gould,  and  also 
of  the  defendants  Joseph  H.  Simpson  and  *  Simpson's,' "  and  that  the 
plaintiff  was  entitled  to  judgment  against  the  defendants  Annie  W. 
Gould,  Joseph  H.  Simpson  and  Simpson's,  barring  and  foreclosing 
them  of  all  interest  and  equity  of  redemption  in  and  to  the  prem- 
ises, and  for  a  sale  of  all  the  right,  title  and  interest  which  they  had 
in  and  to  the  premises  at  the  time  of  tiUng  said  lien. 

The  question  as  to  what  acts  of  an  owner  of  real  estate  constitute 
an  implied  consent  to  the  furnishing  of  labor  or  materials  used  in 
the  construction  of  a  building  upon  his  property,  within  the  mean- 
ing of  this  statute,  has  been  discussed  by  the  courts  of  this  State  in 
several  late  cases.  A  lien  of  this  character  was  unknown  to  the  con- 
mon  law,  and  while  the  statute  giving  the  lien  "  must  receive  a  lib- 
eral construction  to  secure  the  beneficial  purposes  which  the  Legis- 
lature had  in  view,  it  cannot  be  extended  to  a  state  of  facts  not  fairly 
within  its  general  scope  and  purview.  *  *  *  The  statutory  incum- 
brance is  imposed  upon  real  estate  in  such  cases  only  when  the  work 
is  performed  or  materials  furnished  in  pursuance  of  some  contract 
with  the  owner,  who  is  sought  to  be  charged,  or  whose  interest  is  to 
be  affected,  or  when  his  consent  is  in  some  way  established." 
{Spruck  V.  Mclioberts,  139  N.  Y.  197.)  In  that  case  it  was  held 
that  the  fact  that  the  owner  of  the  land  knew  what  was  being  done 
by  the  plaintiff,  and  failed  to  forbid  or  prevent  him,  could  not  be 
construed  to  be  a  consent  within  the  meaning  of  this  statute.  The 
court  Svaid :  "  In  the  absence  of  proof  connecting  the  defendant 
with  the  contract,  or  showing  that  he  consented  to  the  work,  neither 
he  nor  his  title  is  bound  by  what  was  done.     When  a  contractor, 

Digitized  by  VjOOQIC 


DE  KLYN  V.  SIMPSON.  441 

App.  Div.]  First  Department,  November  Term,  1898. 

mechanic  or  material  man  proposes  to  erect  a  building,  or  to  expend 
labor  or  material  upon  land  under  a  contract  with  a  person  in  pos- 
session, it  is  incumbent  upon  him  to  inquire  and  to  assure  himself 
of  the  fact  that  the  person  with  whom  he  contemplates  making  the 
contract,  or  for  whose  benefit  he  is  about  to  employ  labor  or  mate- 
rials, has  in  fact  such  an  estate  or  interest  in  the  land  as  will  enable 
him  to  assert  a  statutory  lien.  If  he  fails  to  do  this,  or  is  Tnistaken 
in  his  calculations  and  contracts  with  a  person  without  title,  the 
Btatute  does  not  impress  a  lien  upon  the  estate  of  the  true  owner, 
unless  he  is  in  some  way  connected  with  the  contract,  or  has  given 
his  consent  to  the  expenditure  in  such  a  manner  as  to  bind  him 
within  recognized  principles  of  equity."  In  Hankinson  v.  Vantine 
(152  N.  Y.  28)  it  was  held  that  because  a  landlord  authorized  a 
tenant  to  make  certain  specific  alterations  in  the  demised  premises, 
without  knowledge  that  the  tenant  intended  to  make  other  altera- 
tions than  those  mentioned,  or  that  he  was  making  others,  his  prop- 
erty could  not  be  made  subject  to  a  lien  for  all  the  alterations  made, 
upon  the  sole  ground  that  he  gave  the  written  consent  to  make 
certain  alterations  without  including  in  it  a  limitation  to  the  effect 
that  he  was  not  allowed  to  make  any  alterations  in  addition  to  those 
expressly  authorized. 

In  Havens  v.  The  West  Side  Electric  Light  <&  Power  Go,  (49  N.  Y. 
St.  Kepr.  771 ;  affirmed  by  the  Court  of  Appeals,  without  opinion,  in 
143  N.  Y.  632),  which  aflSrmed  a  judgment  of  the  Special  Term  for 
the  reasons  assigned  at  Special  Term  (44  N.  Y.  St.  Kepr.  589),  it 
was  held  that  a  consent  implies  not  merely  that  a  person  accedes  to, 
but  that  he  authorizes,  an  act ;  and  that  where  the  landlord  of  prem- 
ises has  leased  his  land  to  a  tenant,  and  such  tenant  enters  into  a 
contract  to  erect  a  building  on  the  premises,  and  where  the  lease 
contains  no  permission  or  provision  giving  the  right  to  the  tenant  to 
erect  or  construct  any  building  or  appliarfbe  on  the  land,  the  land- 
lord, not  being  in  possession  of  the  premises,  could  neither  consent  nor 
dissent  to  the  erection  of  such  building,  the  work  having  been  done 
and  the  materials  furnished,  not  with,  but  without,  the  consent  of 
the  owner,  the  court  saying :  "  The  most  that  can  be  said  is,  that 
Mr.  Striker  acquiesced,  and  acquiescence  is  not  consent.  We  give 
<3on8ent  when  we  yield  what  we  have  the  right  or  the  power  to  with- 
App.  Div.— Vol.  XXXIV.         56 
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hold."  And  at  the  General  Term,  Presiding  Justice  Van  Brunt, 
in  delivering  the  opinion  of  the  court,  said :  "  Wo  think  that 
tlie  judgment  appealed  from  should  be  affirmed,  for  the  reasons 
assigned  by  him  (the  justice  at  Special  Term)  in  his  opinion.  It 
does  not  seem  to  us  that  it  could  possibly  have  been  the  intention  of 
the  Legislature  to  make  the  owner  of  land,  which  he  has  leased  for 
a  long  term  of  years,  liable  for  improvements  made  upon  this  land 
for  purposes  of  trade  by  his  tenant.  The  mere  fact  that  he  may 
know  that  the  tenant  contemplates  making  certain  improvements, 
or  applying  the  property  to  certain  purposes,  certainly  cannot  make 
the  owner  liable  for  the  moneys  expended  by  his  tenant  in  the  doing 
of  such  work." 

These  cases  seem  to  establish  that  a  consent  cannot  be  implied 
upon  the  sole  ground  that  the  landlord  gave  a  consent  in  a  lease  to 
the  tenant  to  make  certain  alterations,  without  including  in  it  a 
limitation  to  the  effect  that  he  was  not  allowed  to  make  any  altera- 
tions in  addition  to  those  expressly  authorized ;  and  that  the  fact 
that  the  owner  of  the  land  knew  what  was  being  done  by  the  per- 
son erecting  a  building,  or  making  alterations  upon  a  building,  upon 
his  land,  and  failed  to  forbid  and  prevent  him,  could  not  be  con- 
strued to  be  a  consent  within  the  meaning  of  this  statute. 

By  the  lease  in  this  case  the  lessee  agreed  to  make  certain  alter- 
ations and  improvements  in  the  premises,  which  were  specified. 
This  work  was  to  be  done  at  the  expense  of  the  tenant,  and  was  to 
be  without  any  cost  or  charge  to  the  landlord.  The  tenant  further 
covenanted  that  after  such  changes  and  improvements  had  l)een 
made,  no  change  would  be  made  in  the  premises  without  the  con- 
sent of  the  appellant  (the  landlord).  It  seems  to  us  quite  clear  that 
the  consent  contained  in  this  lease  could  not  be  said  to  be  a  con- 
sent that  the  work  actually  done  should  be  performed,  or  that  the 
materials  actually  furnished  should  be  furnished.  Under  it  the 
appellant  was  careful  to  limit  the  tenant  as  to  the  alterations  that  he 
was  allowed  to  make,  and  the  tenant  was  required  to  covenant  to 
make  no  other  changes  in  the  building  without  the  written  consent 
of  the  appellant.  The  evidence  shows  that  the  improvements  con- 
templated by  the  parties  when  the  lease  was  made,  and  which  were 
consented  to  by  the  appellant,  would  cost  about  $10,000,  and  the 
utmost  that  could  be  said  is,  that  the  appellant  consented  that  the 
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tenant  should  make  these  specified  alterations  and  improreraents, 
which  would  cost  about  $10,000.  From  the  execution  of  such  a 
lease,  therefore,  there  could  not  be  implied  a  consent  that  other  and 
further  alterations  and  improvements  upon  the  building,  which 
would  impose  a  liabilitj'  upon  somebody  of  upwards  of  $45,000, 
were  to  be  made.  The  provisions  of  the  lease  were,  in  effect,  a 
consent  by  the  landlord  that  the  tenant  should  make  certain  speci- 
fied improvements,  the  tenant  expressly  binding  himself  to  make 
no  other  changes  or  alterations  without  the  written  consent  of  the 
landlord.  There  could,  under  such  a  covenant,  be  no  implied  con- 
sent to  do  what  the  instrument  expressly  provided  should  not  be 
done.  But  the  tenant  who,  by  the  lease,  covenanted  to  make  those 
repairs  and  alterations,  and  whose  personal  responsibility  to  the  con- 
tractor making  theui  might  have  been  considered  as  an  element  in 
granting  the  consent,  never  did  attempt  to  make  the  alterations,  or  to 
become  personally  liable  for  them.  lie  entered  into  an  agreement 
with  a  corporation  that  he  would  endeavor  to  procure  the  consent  of 
the  appellant  to  an  assignment  of  the  lease  to  the  corporation,  and 
that,  upon  such  consent  being  sq  obtained,  he  would  so  assign  it. 
Under  that  agreement  the  corporation  took  possession  of  the  prem- 
ises and  made  the  contract  with  the  plaintiff's  assignor,  who 
accepted  such  contract  and  performed  the  work  under  it.  There  is 
no  evidence  to  show  that  the  appellant  had  any  express  knowledge 
of  this  agreement  between  her  tenant  and  the  corporation  or  that 
she  ever  assented  or  was  asked  to  assent  to  an  assignment  of  the 
lease.  The  receipts  for  rent  appear  to  have  been  all  given  to  the 
original  tenant.  The  corporation  had  no  permission,  express  or 
implied,  from  the  appellant  to  do  any  work  upon  the  building.  It 
was  under  no  legal  obligation  to  the  appellant  and  had  no  con- 
tractual or  other  relation  with  her.  It  was  from  this  corporation 
that  the  plaintiff's  assignor  accepted  his  contract  and  to  it  he  looked 
for  payment  thereunder.  The  appellant,  so  far  as  appears  from  the 
record,  had  no  knowledge  that  the  corporation  was  in  possession  of 
the  premises  or  was  doing  any  work  or  furnishing  any  materials 
upon  them  ;  nor  did  she  consent  that  the  corporation  should  either 
be  substituted  as  the  lessee  by  an  assignment  of  the  lease  or  make 
the  alterations  required  by  the  original  lease  or  any  other  or  further 
alterations  upon  the  building.     This  corporation  took  possession  of 
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the  demised  premises  and  proceeded,  without  the  consent  of  the 
landlord,  either  written  or  verbal,  to  make  a  contract  to  change  sub- 
stantially the  building  and  to  alter  its-  general  character,  which 
,  involved  an  expenditure  of  upwards  of  $45,000.  To  show  a  con- 
sent on  the  part  of  the  appellant  to  proceeding  under  this  contract, 
tlie  plaintiff  offered  evidence  of  various  conversations  between  the 
architect  and  the  tenant  and  the  appellant  and  her  husband,  and  of 
conversations  between  the  husband,  contractor  and  the  tenant. 

The  appellant  is  sought  to  be  held  responsible  for  the  communi- 
cations made  to  her  husband  and  the  knowledge  that  had  been 
acquired  by  him.  The  case  is  barren,  however,  of  any  testimony 
which  would  justify  a  finding  that  the  appellant  ever  created  her 
husband  her  agent  to  consent  to  these  alterations  in  the  building,  or 
that  knowledge  communicated  to  him,  or  statements  made  by  hira, 
bound  the  appellant.  It  is  not  claimed  that  he  had  any  express 
authority  from  the  appellant  to  bind  her  by  any  consent  to  the  erec- 
tion of  a  building  upon  the  premises.  She  had  executed  the  lease 
herself.  The  covenant  in  the  lease  against  any  additional  change  or 
alteration  in  the  building  required  that  her  own  consent  in  writing 
should  be  obtained  ;  and  the  fact  that  her  husband  had  been  allowed 
to  collect  rents  for  her,  or  did  as  a  fact  collect  them,  or  had  employed 
an  attorney  to  act  for  her,  would  not  justify  a  finding  that  he  was 
authorized  to  consent  to  additional  alterations  or  changes  in  the 
building,  or  to  the  making  of  a  contract  which  would  charge  her 
interest  in  the  premises  with  a  liability  for  such  a  large  sum  of 
money.  Her  whole  conduct  shows  that  she  retained  control  of  the 
property  and  the  power  to  say  what  disposition  should  be  made  of 
it.  It  could  hardly  be  claimed  that  if  the  appellant's  husband  had 
attempted,  as  the  agent  of  his  wife,  to  convey  or  lease  the  property, 
the  evidence  before  the  referee  would  justify  a  finding  that  he  was 
authorized  to  make  such  a  conveyance  or  lease.  The  evidence  does 
not  show  that  any  consent  to  these  iinprovements  was  asked  of  the 
appellant  or  of  her  husband,  or  that  they  were  consulted  before  the 
contract  was  actually  executed,  as  to  whether  or  not  the  improve- 
ments should  be  made.  Certainly  no  such  information  Was  given 
to  the  appellant,  nor  was  her  consent  asked  to  the  contract  as 
actually  made  or  to  the  changes  and  alterations  wliich  were  eventu- 
ally determined  upon. 
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There  was  an  alleged  conversation  with  the  appellant  testified  to 
by  Mr.  Franklin,  the  architect,  and  several  by  Simpson,  the  tenant. 
The  date  of  none  of  these  interviews  is  fixed  with  any  certainty. 
The  contract  was  executed  on  January  14,  1893.  The  testimony  of 
the  architect  is  that  he  met  Mrs.  Gould  some  time  before  the  altera- 
tion was  made ;  "  I  cannot  remember  the  date.  I  don't  remember 
exactly  what  was  said."  All  that  the  witness  testified  to  was  a 
recollection  that  the  subject  they  were  speaking  about  was  this  build- 
ing, and  the  great  improvements  that  were  going  to  be  made  on  the 
property  ;  the  exact  words  he  could  not  remember.  He  adds,  "  I 
mentioned  about  the  six-story  building."  He  further  testified  that 
he  did  not  remember  seeing  Mrs.  Gould  at  any  other  time.  Simp- 
son, the  tenant,  testified  that  he  saw  Mrs.  Goidd  three  or  four  times 
after  the  lease  was  made  ;  that  the  first  interview  he  thought  was 
some  time  in  December,  1892,  but  he  could  not  fix  the  date.  "  I 
simply  told  her  what  a  nice  building  we  were  going  to  have,  and 
what  alterations  were  going  to  be  made,  and  something  about  the 
cost,  and  she  wished  me  luck,  success,  &c."  He  further  testified 
that  at  this  one  interview  in  December,  he  thought  he  figured  on 
the  cost,  that  he  thought  "  $38,000  —  $45,000  we  figured  on."  The 
witness  was  asked  the  foUovring  question :  "  What  did  she  say  to 
that  ? "  He  answered :  "  A  good  thing,  money  back,  and  no  doubt 
about  that  —  make  a  lot  of  money  out  of  it."  The  w^itness  testified 
that  he  next  saw  Mrs.  Gould,  "  if  at  any  time,  once  to  speak  to  her 
while  the  building  was  being  constructed  ;  saw  her  twice  afterwards 
while  the  building  was  being  constructed ;  on  the  bridge  in  front  of 
the  door.  1  could  not  fix  the  time."  He  states  that  he  saw  her  a 
third  time,  in  the  latter  part  of  August,  after  the  contract  was  com- 
pleted, when  she  congratulated  him  upon  having  such  a  nice  place, 
and  that  the  last  time  he  saw  her  was  when  she  passed  the  door 
while  he  was  in  the  store,  the  first  year,  but  that  he  had  no  conversar 
tion  with  her  at  that  time.  This  is  all  the  testimony  as  to  any  com- 
munication with  the  appellant  about  the  work,  or  that  anything  in 
addition  to  that  specified  in  the  lease  was  intended.  Neitlier  of 
these  witnesses  stated  with  any  particularity  the  time  of  the  inter- 
views. They  expressly  say  that  they  are  not  at  all  certain  about  the 
language  that  was  used. 

Mrs.  Gould  was  called  as  a  witness.     She  swore  that  when  she 
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first  saw  tlie  building  after  the  commencement  of  the  improvements, 
it  was  completed  ;  that  she  had  no  interviews  with  Simpson  after 
the  lease,  until  after  the  building  was  completed ;  that  she  knew 
nothing  about  what  the  building  was  going  to  be,  or  what  improve- 
ments Simpson  was  making  in  it,  until  after  it  was  completed  ;  that 
the  only  idea  she  had  abont  the  improvements  was  formed  from  the 
lease ;  that  she  never  saw  the  plans  of  the  building  and  was  never  told 
what  the  alterations  would  cost ;  that  she  never  knew  Mr.  Franklin, 
the  architect ;  never  heard  his  name  before  she  was  called  to  testify ; 
never  knew  Mr.  Brennan,  the  contractor,  and  never  had  any  com- 
munication, correspondence  or  otherwise,  with  him,  and  that  she 
never  had  the  conversation  with  Franklin  that  he  testified  to,  and 
the  referee  found  that  no  statement  was  ever  made  to  her  as  to  the 
probable  cost  of  the  alterations  specified  in  the  lease. 

In  this  condition  of  the  evidence  it  seems  impossible  to  sustain 
the  finding  of  the  referee  that  the  work  was  done  and  the  materials 
furnished  for  the  completion  of  this  building  with  the  consent  of 
the  appellant.  The  testimony  as  to  the  two  or  three  conversations 
with  her  is  so  indefinite  as  to  time  and  substance  that,  in  the  face  of 
her  positive  denial  of  snch  conversations  or  of  any  knowledge  of 
the  alterations  which  were  to  be  made  in  the  building,  it  is  not  suffi- 
cient to  prove  a  consent  on  her  part  which  would  subject  her  prop- 
erty to  an  incumbrance.  In  the  lease,  as  before  stated,  she  with 
great  care  restricted  the  tenant  as  to  the  improvements  that  he 
should  make,  and  required  that  her  consent  in  writing  be  obtained 
for  any  additional  alterations  or  changes  in  the  building.  Such 
consent  w£is  never  asked.  All  the  statements  made  to  her  by  the 
two  witnesses  who  testified  to  conversations  with  her,  were  inci- 
dental talks  upon  the  premises  or  upon  the  street  without  apparent 
object  and  without  any  request  of  approval  from  her  as  to  what  was 
contemplated.  It  is  not  shown  that  she  interfered  in  the  slightest 
with  what  this  corporation  and  its  contractors  proposed  to  do,  or  that 
she  understood  that  what  they  contemplated  was  anything  more  than 
that  provided  for  in  the  lease  to  which  she  had  consented.  It  is  not 
alleged  that  her  attention  was  called  to  the  fact  that  these  proposed 
improvements  were  to  be  in  addition  to  those  called  for  by  the  lease, 
or  that  she  was  asked  to  consent  to  any  modification  of  the  pro- 
visions of  the  lease.     Two  or  three  casual  conversations  in  relation 
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to  the  improvements  are  all  that  are  testified  to,  and  these  she  posi- 
tively denies.  We  think  that  the  testimony  falls  short  of  bringing 
home  to  her  positive  knowledge  of  the  contract  which  was  made,  or 
of  the  contemplated  improvements,  from  which  a  consent  to  them 
can  be  inferred.  Certainly,  before  a  person  can  be  deemed  to  con- 
sent to  a  contract  which  will  impose  upon  her  property  a  liability  of 
upwards  of  $45,000,  there  must  be  a  clear  statement  to  her  of  the 
terms  of  the  contract  or  the  work  which  is  to  be  done,  so  that,  with 
knowledge  of  the  conditions  existing  at  the  time,  she  can  have  an 
opportunity  of  objecting  and  saving  herself  or  her  property  from 
the  imposition  of  such  a  liability. 

As  before  stated,  we  do  not  think  the  evidence  shows  that  Mr. 
Gould  was  authorized  by  the  appellant  to  consent  to  the  modifica- 
tion of  the  lease  or  to  the  making  of  this  contract ;  but  even  if  he 
was,  there  is  no  evidence  to  show  that  such  a  consent  was  given. 
It  is  true  that  he  was  informed  that  extensive  alterations  were  con- 
templated, and  of  the  extent  of  the  addition  to  the  building  npon 
the  premises ;  but  it  is  nowhere  alleged  that  he  expressly  approved 
or,  assuming  to  act  for  his  wife,  gave  any  consent  to  the  alterations 
or  to  the  making  of  the  contract.  No  such  consent  was  asked  of 
him,  nor  does  it  appear  that  either  the  plaintiflPs  assignor,  the  cor- 
poration or  the  tenant  desired  such  consent  or  considered .  that  it 
would  be  of  any  advantage  to  them.  The  knowledge  that  he 
acquired  of  what  was  going  on  was  not  communicated  to  him  as  the 
agent  of  his  wife  or  when  he  was  acting  for  her ;  and  I  do  not  think 
that  such  knowledge  so  acquired  can  be  imputed  to  the  appellant  so 
as  to  imply  from  it  a  consent  on  her  part  that  this  corporation 
ehould  make  a  contract  to  expend  $45,000  upon  this  building.  The 
evidence  that  the  appellant  went  to  Europe  for  two  or  three  months, 
giving  her  husband  a  written  power  of  attorney  to  act  for  her  in  her 
absence,  would  tend  to  show  that  he  had  not  authority  to  act  for 
her  while  she  was  here.  On  the  whole  case,  we  think  the  evidence 
fails  to  show  that  these  materials  were  furnished  or  the  labor  per- 
formed upon  these  buildings  witli  the  consent  of  the  appellant. 

The  appellant  also  objects  to  the  notice  of  lien  upon  the  ground 
that  she  is  not  named  therein  either  as  owner  or  lessee,  or  a  person 
against  whom  the  lien  is  claimed,  or  otherwise.  The  notice  of  lien 
states  that  all  of  said  work  was  done  and  materials  were  furnished 
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at  the  request  of  the  Simpson  Company  ;  tliat  the  name  of  the 
owner  against  wiiose  interest  the  lien  is  claimed  is  the  Simpson 
Company,  and  that  the  name  of  the  person  by  whom  the  claimant 
was  employed  and  to  whom  he  furnished  such  materials  is  tlie  Simp- 
son Company.  The  Simpson  Company  is  thus  stated  to  be  the 
employer  for  wliom  the  labor  was  done  and  to  whom  the  materials 
were  furnished,  the  owner  of  the  property,  and  the  only  person 
against  whose  interest  a  lien  is  claimed.  The  statute  requires  (§  4) 
that  the  notice  of  lien  shall  contain,  among  other  things,  the  name 
of  the  owner,  lessee,  general  assignee,  or  person  in  possession  of  the 
premises  against  whose  interest  a  lien  is  claimed,  but  provides  that 
tlie  failure  to  state  the  name  of  the  true  owner,  lessee,  general 
assignee  or  person  in  possession,  shall  not  impair  the  validity  of  the 
lien.  The  appellant  insists  that,  notwithstanding  this  last  provision, 
the  lien  under  the  statute  is  only  enforcible  against  the  interest  of 
the  person  named  ;  and  that  while  the  failure  to  name  the  true  owner 
would  not  aflEect  the  validity  of  the  lien  as  against  the  interest  of  the 
person  named  in  the  notice  of  lien,  it  cannot  have  the  effect  of  bind- 
ing the  interest  of  a  person  against  whom  no  claim  is  made  ;  and 
that  this  construction  of  the  statute  has  received  the  approval  of 
this  court  in  the  third  department  in  the  case  of  Grippin  v.  Weed 
(22  App.  Div.  694).  It  is  difficult  to  see  what  object  there  could 
have  been  in  requiring  the  insertion  of  the  name  of  the  person 
against  whose  interest  a  lien  is  claimed,  if  it  was  intended  by  the 
subsequent  provision  of  the  statute  to  provide  that  the  failure  to 
name  such  person  would  have  no  effect  upon  the  validity  of  the  lien 
against  such  person's  interest.  Full  eflEect  can  be  given  to  both  these 
provisions  of  the  statute  by  the  construction  placed  upon  the  lien 
in  the  case  of  Grippin  v.  Weed  {snpra),  that  the  intent  was  to  hold 
the  interest  of  the  person  named  in  the  notice  of  lien,  although  the 
interest  of  such  person  in  the  property  was  not  correctly  recited 
or  the  name  of  the  real  owner  was  not  inserted  in  the  notice.  The 
statute  is  imperative  that  the  notice  of  lien  shall  contain  the 
name  of  the  person  against  whose  interest  a  lien  is  claimed,  and 
there  is  no  provision  in  the  statute  giving  a  lien  against  the 
interest  of  one  not  so  named.  The  1st  section  of  the  act  gives  a 
lien  only  when  the  notice  prescribed  in  the  4th  section  of  the 
act  is  tiled ;  and   while  a  failure  to  state  the  true  owner  would 
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not  affect  the  validity  of  the  lien  as  against  the  interest  of  the 
one  named  in  the  notice  of  lien  as  the  one  upon  whose  interest 
the  h'en  was  desired,  we  do  not  think  it  was  the  intention  of  the 
Legislature  to  give  a  lien  upon  the  interest  of  all  those  who  had  any 
title  to  the  property  when,  by  the  notice  of  lien,  the  person  filing 
the  notice  limits  the  individuals  against  whom  the  lien  is  claimed. 
This  view  of  the  scope  of  the  statute  is  confirmed  by  the  further 
provisions  of  section  4,  which  provide  that  the  county  clerk  of  each 
county  shall  provide  and  keep  a  book  in  his  office,  to  be  called  the 
"Lien  Docket,"  which  shall  be  suitably  ruled  in  columns  headed 
"  Claimants,"  "  Against  whom  claimed,"  "  Owners  and  parties  in 
interest,"  "Premises,"  "Amount  claimed,"  in  which  he  shall  "enter 
the  particulars  of  such  notice  of  lien,  *  *  *  the  names  of  the 
owners  and  persons  in  interest,  and  other  persons  agaiyist  whom  the 
claims  are  made  shall  be  entered  in  said  book  in  alphabetical  order," 
thus  indicating  that  the  notice  of  lien  is  to  be  given  by  the  alpha- 
betical list  of  names  and  not  by  the  description  of  the  premises 
contained  in  the  docket.  We  certainly  should  not  extend  this 
statute  by  holding  that  such  a  lieu  is  imposed  when,  by  the  notice 
creating  the  lien,  none  is  asked  for  except  as  against  those  spe- 
cifically mentioned,  especially  when  the  individual  specifically 
mentioned  is  the  only  one  who  has  had  any  contractual  rela- 
tion with  the  person  seeking  to  obtain  the  lien  and  is  the  only 
one  liable  for  the  labor  performed  or  materials  furnished.  In  the 
case  of  Spruck  v.  Mclioberts  (45  N.  Y.  St.  Repr.  625)  the  General 
Term  in  the  second  department  held  that  a  lien  is  valid  as  against 
a  person  not  named  in  the  notice  of  lien  as  either  owner  or  person 
against  whom  the  lien  is  claimed.  That  case  was  reversed  by  the 
Court  of  Appeals  (139  N.  Y.  193),  but  this  point  was  not  dis- 
cussed by  that  court  and  we  are  not  inclined  to  follow  the  decision 
of  the  General  Term.  The  plaintiff's  assignor,  in  his  notice  of  lien, 
describes  expressly  the  person  against  whose  interest  a  lien  is  claimed. 
He  describes  that  person  as  the  owner  of  the  property  and  the 
person  who  employed  him  to  furnish  the  labor  and  materials. 
Undoubtedly,  his  failure  to  name  the  true  owner^  namely,  this 
appellant,  would  not  impair  the  validity  of  the  lien  as  against  the 
corporation ;  but  the  question  is  whether,  upon  filing  this  notice,  he 
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obtaioed  a  lien  against  the  interest  of  any  one  except  those  named 
in  the  notice  of  lien.  We  think  that  he  did  not,  as  the  provision  of 
the  statute  requiring  that  he  should  state  the  name  of  the  person 
against  whose  interest  a  lien  is  claimed  is  imperative,  and  it  is  only 
those  persons  whose  names  are  stated  in  the  notice  of  lien  whose 
interests  are  affected  by  the  lien. 

It  follows  that  the  judgment  appealed  from  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Thomas  Dwyer,  Appellant,  v.  The  Mayor,  Aldermen  and  Com- 
monalty OF  the  City  of  New  York,  Respondent. 

Contract  for  ioo7'k  —  insufflciency  of  proof  of  the  service  of  notice  to  the  contractor  to 
begin  work  as  the  basis  of  a  set-off  for  delay. 

In  an  action  brought  to  recover  the  amount  due  upon  a  contract  for  r,epalring  a  sea 
wall,  the  defendant  set  up  a  claim  for  liquidated  damages  for  delay  in  completing 
the  work  under  a  provision  of  the  contract  requiring  the  plaintiff  to  commence 
the  work  "on  such  day  and  at  such  place  or  places  as  the  commissioner  of  the 
department  of  public  parks  may  designate,*'  and  in  support  of  such  claim 
the  engineer  in  the  department  of  parks,  who  had  charge  of  the  work,  testified 
that  he  sent  the  contractor  (the  plaintiff)  written  notice  to  commence  work  on 
a  certain  day,  a  copy  of  which  notice  was  produced,  and  further  testified  :  **  I 
don't  know  what  I  did  with  this  letter;  my  usual  course  is  to  mail  tbem;  I 
have  no  recollection  whether  I  mailed  it  or  sent  it  by  special  messenger." 

Held,  that  such  testimony,  unaccompanied  by  other  proof,  was  insufficient  to 
justify  a  finding  by  the  jury  that  such  notice  as  the  contract  required  waa 
ever  given  to  the  plaintiff. 

Appeal  by  the  plaintiff,  Thomas  Dwyer,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  count}''  of  New  York  on  the  23d  day  of  June, 
1896,  upon  the  verdict  of  a  jury. 

Joseph  A,  Flannery^  for  the  appellant. 

Chase  MeUen^  for  the  respondent. 
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Ingraham,  J. : 

The  action  was  brought  to  recover  the  amount  due  upon  a  con- 
tract to  repair  and  protect  the  foundation  and  masonry  of  the  Bat- 
tery sea  wall  adjoining  Battery  Park  in  the  city  of  New  York,  and 
the  defendant  sought  to  offset  Hquidated  damages  provided  for  in 
the  contract  between  the  parties  for  delay  in  finishing  the  work 
required  by  the  contract.  By  the  contract  the  plaintiff  agreed  that 
he  would  commence  the  work  "  on  such  day,  and  at  such  place  or 
places,  as  the  commissioner  of  the  department  of  public  parks  may 
designate,  and  progress  therewith,  so  as  to  complete  the  same  in 
accordance  with  this  agreement,  on  or  before  the  expiration  of  thirty 
consecutive  working  days  next  thereafter ; "  and  the  answer  alleged 
that  after  the  making  of  the  contract,  and  on  or  about  the  12th  day 
of  July,  1893,  the  defendant  notified  the  plaintiff  to  begin  work 
under  said  contract ;  that  the  plaintiff  failed  to  complete  the  work 
in  accordance  with  said  agreement  on  or  before  the  expiration  of 
thirty  consecutive  working  days  next  after  the  date  upon  wliich  he 
was  ordered  and  directed  to  commence  work  as  aforesaid  ;  that  the 
total  time  occupied  by  the  plaintiff  in  performing  and  completing 
the  work  under  said  contract  was  the  period  of  one  hundred  and 
three  and  one-half  days ;  that  after  a  certain  allowance  was  made 
by  the  defendant  to  the  plaintiff  the  plaintiff  was  in  default  during 
a  period  of  eleven  and  nine-tenths  days,  and  that,  in  accordance  with 
the  terms  of  said  contract,  the  defendant  suffered  damage  by  reason 
of  said  default  in  the  sum  of  $238.  To  prove  this  offset  or  counter- 
claim the  defendant  called  the  engineer  in  the  department  of  parks 
who  had  charge  of  the  work  under  this  contract.  He  testified  that 
he  notified  the  contractor  to  commence  work  ;  that  he  sent  the  con- 
tractor a  written  notice  to  commence  work  on  a  certain  day.  A 
copy  of  a  paper  was  produced  and  tlie  witness  was  asked  if  that 
was  a  copy  of  the  notice  that  he  sent,  to  which  he  replied  that 
it  was.  The  witnesss  then  testified :  "  I  don't  know  what  I  did 
with  this  letter;  my  usual  course  is  to  mail  them;  I  have  no  recol- 
lection whether  I  mailed  it  or  sent  it  by  special  messenger."  The 
witness  further  testified  that  in  cases  of  contracts  of  this  descrip- 
tion he  always  prepared  a  similar  notice,  and  ordinarily  had  it 
mailed  to  the  address  which  the  contractor  had  on  his  proposal 
when  he   made  the  bid ;    that  he  did  not   recollect   any   further 
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than  he  had  testified ;  that  he  could  not  tell  whether  he  sent  it  by 
special  messenger  or  by  mail,  "  one  or  the  other."  There  was  no 
other  evidence  as  to  the  giving  of  this  notice  to  the  plaintiflE,  and 
the  plaintiff  testified  that  he  had  no  recollection  of  receiving  such  a 
notice.  A  copy  of  this  letter  was  admitted  in  evidence  after  an 
objection  and  exception  by  the  plaintiff,  and  at  the  end  of  the  case 
the  plaintiff  asked  that  a  verdict  be  directed.  This  motion  was 
denied,  and  the  plaintiff'  excepted.  Counsel  for  the  plaintiff,  then, 
at  the  end  of  the  charge,  asked  the  court  to  charge  the  jury  that 
tliere  was  no  evidence  that  Mr.  Kellogg  personally  mailed  this 
notice,  to  wliich  the  court  replied  that  the  jury  would  remember 
what  the  evidence  was. 

We  think  the  admission  of  this  notice  was  error,  as"  there 
was  no  evidence  from  which  the  jury  could  properly  find  that 
notice  was  ever  given  to  the  plaintiff  to  commence  the  work  as 
required  by  the  contract.  By  the  contract  the  plaintiff  was  required 
to  commence  on  such  day  and  at  such  place  or  places  as  the 
commissioners  of  the  department  of  parks  might  designate,  and  com- 
plete the  work  on  or  before  the  expiration  of  thirty  consecutive 
working  days  "  next  thereafter."  Before  the  plaintiff  was  bound  to 
commence  work  under  the  contract,  the  commissioners  were  required 
to  designate  a  day,  and  the  time  witliin  which  the  contract  was  to 
be  completed  was  to  conmience  to  run  "next  thereafter."  To  jus- 
tify the  defendant  in  retaining  any  portion  of  the  consideration  to 
be  paid  for  the  completion  of  this  contract  it  was  necessary  to  show 
that  such  a  day  had  been  designated  by  the  department  of  parks 
and  notice  thereof  given  to  the  plaintiff,  and  the  court  correctly 
charged  the  jury  that  the  burden  of  proof  was  upon  the  defendant 
to  show  that  such  notice  was  sent  and  received.  This  the  evidence 
failed  to  sliow.  If  the  notice  had  been  sent  by  a  special  messenger 
it  was  incumbent  upon  tlie  defendant  to  prove  by  that  messenger 
the  service  of  the  notice  upon  the  contractor.  If  such  notice  had 
been  sent  by  mail,  it  was  sufficient  to  take  the  case  to  the  jury  to 
show  that  a  notice  properly  directed,  with  the  postage  paid  thereon, 
addressed  to  the  contractor  at  his  residence,  or  the  place  designated 
by  him  as  his  residence  or  place  for  receiving  notices,  had  been 
deposited  in  the  post  office.  Tiie  evidence  failed  to  show  that  any 
messenger  had  delivered  this  notice  to  the  plaintiff,  or  that  any 
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•  notice  properly  stamped  and  addressed  had  been  deposited  in  the 
post  office.  In  fact,  the  only  witness  called  by  the  defendant 
expressly  testified  that  he  had  no  recollection  as  to  whether  it  was 
sent  by  a  messenger  or  by  mail.  There  was  no  evidence  that  any 
postage  stamps  had  been  placed  npon  it,  or  that  it  was  deposited 
in  the  United  States  mail  or  delivered  to  any  person  authorized 
to  post  it.  In  fact,  the  case  was  bare  of  any  evidence  that  would 
justify  the  jury  in  finding  that  such  notice  had  ever  been  delivered 
to  or  received  by  the  plaintiff.  We  think,  therefore,  that  the  admis- 
sion of  the  notice  in  evidence  was  error  and  that  there  was  no  evi- 
dence to  justify  a  finding  of  the  jury  that  such  notice  had  been 
delivered  to  or  received  by  the  plaintiff.  For  this  reason  we  think 
the  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


August   Dietz,  Respondent,  v,  Andrew   B.   Yetter,   Appellant. 

Bailment  —  lo^  of  goods  by  fire — false  representations  as  to  the  fireproof  character 

of  icareJiouse  buildings. 

Where,  in  an  action  brought  to  recover  the  value  of  certain  goods  which  were 
destroyed  by  a  fire  in  one  of  the  defendant's  warehouses  where  they  were 
stored,  it  appears  that  upon  such  buildings  and  upon  the  vans  used  in  carry- 
ing goods  to  and  from  them  were  signs  representing  the  warehouses  as  fire- 
proof structures,  whereas  only  some  of  them  were,  and  the  one  in  which  the 
the  goods  were  stored  was  not  of  that  character,  a  question  is  presented 
for  the  jury  whether  the  representation  was  sucli  as  to  lead  a  person  of  ordi- 
nary care  and  prudence  to  conclude  that  it  referred  to  all  of  the  warehouses, 
and  whether  such  representation  was  made  by  the  warehouseman  with  fraudu- 
lent intent  to  deceive  the  public  in  that  regard,  and  whether  the  plaintiff,  rely- 
ing thereon,  stored  his  goods  in  the  warehouse,  in  which  event  he  would  be 
entitled  to  recover. 

Appeal  by  the  defendant,  Andrew  B.  Yetter,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  24th  day  of  Febru- 
ary, 189S,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
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in  Baid  clerk's  office  on  the  4th  day  of  March,  1898,  nunc  pro  tunc, 
as  of  the  18th  day  of  February,  1898,  denying  the  defendant's  motion 
for  a  new  trial  made  npon  the  minutes,  except  from  so  much  of  said 
order  as  directs  that  it  be  entered  in  the  place  and  stead  of  the  order 
entered  herein  on  February  18, 1898,  and  so  much  thereof  as  vacates 
and  sets  aside  said  last-mentioned  order. 

Fredericlc  E,  Anderson,  for  the  appellant. 

Woolsey  Carmalt,  for  the  respondent 

Ingraham,  J. : 

The  action  was  brought  to  recover  for  the  value  of  certain  furni- 
ture stored  by  the  plaintiff  in  tlie  defendant's  storehouse  and 
destroyed  by  lire,  the  building  in  which  the  goods  were  stored, 
together  with  its  contepts,  having  been  totally  destroyed.  The 
plaintiff  alleged  that  in  the  month  of  August,  1895,  he  was  desirous 
of  storing  in  an  absolutely  safe  and  fireproof  warehouse  certain  goods, 
wares  and  household  utensils ;  that  for  some  time  prior  to  August, 
1895,  the  defendant  falsely  and  fraudulently,  by  means  of  his  agents 
and  servants  and  by  his  printed  advertisements,  represented  to  the 
plaintiff  that  said  warehouse  was  fireproof,  and  that  goods  stored 
therein  would  be  protected  against  loss  by  fire ;  that  the  plaintiff, 
relying  on  said  representations  and  by  reason  thereof,  believing  the 
same  to  be  true,  on  or  about  the  24:th  day  of  August,  1895,  deliv- 
ered to  the  defendant  to  be  stored  in  his  said  warehouse  the  per- 
sonal property  mentioned ;  that  said  representations  were  false  and 
fraudulent,  and  made  for  the  purpose  of  deceiving  the  plaintiff  in 
this,  that  the  said  warehouse  was  not  fireproof,  and  that  on  the  24th 
day  of  September,  1895,  the  said  warehouse,  containing  the  said 
personal  property  of  the  plaintiff  was  destroyed  by  fire. 

To  prove  these  allegations  there  was  evidence  tending  to  show 
that  the  defendant  was  tiie  owner  of  three  buildings  on  Sixty-first 
street,  used  for  the  purpose  of  a  storage  warehouse.  One  building, 
No.  304,  was  a  fireproof  structure.  Another  building,  No.  302, 
adjoining  No.  304,  was  constructed  with  iron  partitions,  and  though 
not  absolutely  fireproof,  it  had  considerable  protection  against  fire, 
while  there  was  another  building  on  the  opposite  side  of  the  street, 
known  as  No.  305-307  East  Sixty-first  street,  constructed  of  wood 
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and  brick  and  not  fireproof.  There  was  also  evidence  tending  to 
show  that  there  was  a  sign  upon  this  building  No.  305-307  which 
stated  that  it  was  a  fireproof  building,  and  that  the  defendant's  vans 
and  trucks  used  in  the  carriage  of  goods  to  and  from  his  warehouse 
had  upon  them  a  sign,  "  Globe  Stomge  Warehouse,  fireproof,  Num-  • 
bers  302-4,  5-7,  61st  street,  East."  The  plaintiflE  testified  tliat  he  was 
familiar  with  the  sign  upon  the  building  and  upon  these  vans ;  that 
he  relied  upon  the  statement  of  the  defendant  that  the  warehouse 
was  fireproof,  and  that,  so  relying  upon  such  statement,  he  stored 
his  goods  with  the  defendant ;  that  in  consequence  of  the  falsity  of 
that  statement  these  goods  were  destroyed  by  the  fire  which  con- 
sumed tlie  warehouse  and  its  contents. 

The  defendant  offered  evidence  tending  to  show  that  the  state- 
ment was  not  intended  to  refer  to  all  of  the  warehouses,  but  only 
to  No.  304  East  Sixty-first  street,  which  was  a  fireproof  building; 
that  there  was  no  sign  upon  the  building  Nos.  305-307  stating  that 
it  was  fireproof;  that  when  the  goods  were  stored  by  the  plaintiff 
he  was  informed  that  Nos.  305-307  was  not  a  fireproof  building, 
and  that  storage  charges  were  considerably  less  in  consequence,  and 
that  the  plaintiff  selected  that  building  in  which  his  goods  should  be 
stored.    * 

The  court  left  it  to  the  jury  to  say  whether  the  use  of  the  word 
"fireproof"  on  the  vans,  in  connection  with  the  other  words  which 
appeared  thereon,  was  such  as  to  lead  a  person  of  ordinary  care  and 
prudence  to  conclude  that  it  referred  to  all  of  the  defendant's  ware- 
houses, and  whether  it  was  the  intention  of  the  defendant  in  thus 
framing  his  advertisement  to  deceive  the  public  in  that  regard  ;  also 
to  say  whether  or  not  the  word  '•  fireproof  "  was  upon  the  building 
Nos.  305-307,  and  whether  if  such  representation  was  made  by  the 
defendant  as  to  the  building  No.  305,  as  well  as  No.  304,  it  related 
to  the  condition  of  the  building,  and  imported  a  representation  that 
the  building  was  one  which  was  constructed  of  non-combustible 
material ;  charging  tlie  jury  that  the  gist  of  such  an  action  as  this  is 
fraud,  and  that  the  representation  must  have  been  with  fraudulent 
intent ;  and  that  if  they  found  that  the  evidence  was  substantially 
inconsistent  with  any  other  theory  than  that  the  defendant  intended 
to  deceive,  then  they  were  entitled  to  find  that  tlie  representation 
itself  was  a  fraudulent  representation  ;  and  that  if  they  found  that 
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tliere  was  such  a  fraudulent  representation  by  the  defendant,  and  that 
tlie  plaintiff  relied  upon  such  representations,  believing  them  to  be 
true,  and  tliat  by  reason  of  such  reliance  he  stored  his  goods  with 
the  defendant,  the  plaintiff  would  then  have  made  out  a  ease.  The 
court  subsequently,  at  the  request  of  the  defendant,  charged  the 
jury  that  they  "  must  find  that  the  representation  was  made  with 
respect  to  No.  305  as  well  as  to  304  —  they  must  find  that  the 
representation  was  made  with  respect  to  305  in  order  to  justify  a 
verdict  for  the  plaintiff."  The  jury  found  for  the  plaintiff,  and, 
we  think,  there  was  evidence  to  sustain  such  a  finding. 

The  question  was  presented  to  the  Court  of  Appeals  in  the  case 
of  Ilickey  v.  Morrell  (102  N.  Y.  460).  It  was  there  held  that  to 
represent  that  a  building  was  fireproof,  wlien  it  was  not,  was  a  fraud 
which  entitles  a  person,  who  relies  upon  such  representation,  to 
recover.  Judge  Daxb^orth,  in  delivering  the  opinion  of  the  court, 
says :  "  To  say  of  a  building  tliat  it  is  fireproof  excludes  the  idea 
that  it  is  of  wood,  and  necessarily  implies  that  it  is  of  some  substance 
fitted  for  the  erection  of  fire-proof  buildings."  Here,  if  the  pkin- 
tiff's  testimony  is  to  be  believed,  there  was  a  direct  representation, 
both  upon  the  building  itself,  in  which  the  plaintiff's  goods  were 
stored,  and  upon  the  vans  of  the  defendant,  giving  the  location  of 
the  building  and  representing  the  warehouse  to  be  fireproof.  The 
defendant  concedes  that  the  building  Nos.  305-307  was  not  fire- 
proof, and  it  was  a  question  for  the  jury  to  say  whether  the  repre- 
sentation related  to  that  building.  If  they  did,  the  representation 
was  clearly  false,  and  if  the  plaintiff  relied  upon  it  the  jury  were 
justified  in  finding  a  verdict  for  the  plahitiff. 

The  learned  trial  judge  charged  the  jury  with  care,  and  presented 
the  question  to  them  clearly  by  a  charge  which  carefully  preserved 
all  the  rights  of  the  defendant,  and  we  think  that  the  verdict  of  the 
jury  was  justified  by  the  evidence.  There  is  no  question  as  to  the 
admission  or  rejection  of  evidence  that  requires  notice.  Upon  the 
whole  case  we  think  the  judgment  was  right  and  it  is  affirmed,  with 
costs. 

Vax  Bkl'nt,  V.  J.,  Barrett,  Rumsey  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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John  J.  Crawford,  Appellant,  v.  Lillie  Winston,  Respondent, 
Impleaded  with  Others. 

Tfustet  —  wTien  an  application  to  the  court  for  instruction  is  not  properly  based  on 
facts  dehors  the  instrument. 

A  trustee  is  bound  to  execute  a  trust  as  it  is  stated  ia  the  written  agreement 
creating  it;  and  where  its  terms  are  clear  and  precise,  and  there  is  no  allegation 
that  there  are  any  conflicting  claims  made  in  respect  thereto,  he  is  not  in  a 
position  to  apply  to  the  court  for  its  direction  as  to  his  administration  of  the 
trust  because  of  facts  dehars  the  instrument  of  trust,  which  have  come  into 
existence  since  its  execution. 

Appeal  by  the  plaintiff,  John  J.  Crawford,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant  Lillie 
Winston,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  5th  day  of  November,  1897,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  New  York  Special  Term  sustain- 
ing said  defendant's  demurrer  to  the  plaintiff's  complaint. 

John  J,  Crawford,  appellant,  in  person. 

Henry  W,  Scott,  for  the  respondent. 

Ingraham,  J. : 

The  complaint  alleges  that  the  defendants  Walker  Winston  and 
Lillie  Winston  were  married  on  or  about  the  16th  day  of  February, 
1890,  and  subsequently  executed  articles  of  separation,  a  copy  of 
which  is  annexed  to  the  complaint,  and  under  which  the  plaintiff 
and  the  defendant  William  A.  McQuaid  became  parties  as  trustees ; 
that  subsequently  this  respondent  commenced  an  action  for  an  abso- 
lute divorce  from  the  defendant  Walker  Winston  in  the  District 
Court  of  the  Territory  of  Oklahoma,  and  that  a  judgment  was 
entered  in  said  action  granting  to  the  said  Lillie  Winston  an  absolute 
divorce  from  the  said  Walker  Winston ;  that  the  defendant  Walker 
Winston  has  paid  to  the  trustees  named  in  the  said  instrument  the 
sum  of  money  therein  required  to  be  paid,  and  that  there  is  now  in 
the  hands  of  the  plaintiff  as  one  of  the  trustees  the  sum  of  seventy- 
five  dollars ;  that  the  defendant  Walker  Winston  has  notified  the 
plaintiff  not  to  pay  the  same  over  to  the  respondent ;  that  the  plain- 
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tiff  is  ignorant  of  his  duties  in  the  premises  and  cannot  ascertain  the 
same  without  the  aid  of  the  court,  and,  therefore,  asks  for  instruc- 
tions as  to  wliat  disposition  shall  be  made  of  the  money  in  his  hands 
and  whether  the  plaintiff  and  his  co- trustee  sliall  collect  from  the 
defendant  Walker  Winston  any  further  sum  under  the  agreement. 

The  agreement  provides  that  it  shall  be  lawful  for  the  respondent 
to  live  separate  and  apart  from  her  husband,  giving  to  the  respond- 
ent the  sole  custody,  control,  education  and  bringing  up  of  the 
infant  child  of  the  parties  during  her  minority  ;  that  the  defendant 
Walker  Winston  shall  pay  to  the  trustees  the  sum  of  twenty-iive 
dollars  per  month,  in  trust  for  the  said  wife,  to  be  used  for  her  sup- 
port and  the  maintenance  and  education  of  the  infant  until  the  said 
infant  shall  arrive  at  age  or  shall  have  married.  It  is  not  alleged 
that  either  of  the  parties  to  the  instrument  has  requested  the  enforce- 
ment of  tlie  obligations  therein  contained,  or  that  the  respondent  has 
made  any  den)aiid  upon  the  trustees  for  the  sum  of  money  in  their 
hands,  or  that  any  difference  has  arisen  between  the  parties  to  the 
agreement  as  to  tlie  rights  of  either  of  the  parties  under  it.  There 
is  no  doubt  as  to  the  proper  construction  of  the  instrument  itself, 
and  the  aid  of  the  court  is  not  re(iuired  to  determine  the  rights  or 
obligations  of  the  parties  under  it.  The  trust  has  not  by  its  terms 
come  to  an  end,  so  that  a  trust  fund  is  in  the  hands  of  the  trustees 
for  distribution,  and  no  accounting  by  the  trustees  is  asked  for  or 
would  be  proper  under  the  allegations  of  the  complaint.  We  can- 
not see  that  any  question  is  presented  requiring  the  action  of  the 
court,  nor  does  the  protection  of  the  plaintiff  or  his  co-trustee  require 
an  application  to  the  court.  Tlie  court  is  simply  requested  to 
advise  one  of  tlie  trustees  how  to  act  when  there  is  no  allegation  of 
conflicting  claims.  Nothing  is  alleged  to  justify  the  trustees  in  sub- 
mitting the  parties  to  this  agreement  to  the  expense  and  annoyance 
of  a  legal  proceeding,  and  we  think  that  the  court  below  correctly 
refused  to  entertain  the  action. 

The  judgment  appealed  from  is  aflirmed,  with  costs. 

Barkk'it,  Rumsf.y  and  McLaughlin,  JJ.,  concurred. 

BARRKrr,  J.  (concurring) : 

I  agree  with  Justice  Ixgrauam's  conclusion  in  this  case.  It  wiU 
be  observed  that  the  trustee  does  not  ask  the  court  to  construe  the 
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trust  agreement.  Its  terms  are  in  fact  clear  and  precise.  What  he 
asks  is  advice  and  instruction  with  regard  to  tlie  legal  effect  of  cer- 
tain facts  dehors  the  instrument,  which  have  come  into  existence 
since  its  execution. 

With  these  later  facts  the  trustee  has  nothing  to  do.  His  duty  is 
confined  to  the  execution  of  the  trust  agreement.  The  only  sup- 
plemental facts  with  which  he  has  any  concern  are  those  contem- 
plated by  the  agreement  itself,  e,  ^.,  the  majority  or  marriage  of  the 
child  or  the  death  prior  thereto  of  either  of  the  parents.  If  for  any 
other  reason  or  because  of  any  other  outside  fact,  the  agreement 
should  be  abrogated  or  modified,  the  party  seeking  such  abrogation 
or  modification  must  bring  his  or  her  action  therefor.  This  is  no 
concern  of  the  trustee.  His  sole  duty  is  embodied  in  the  instru- 
ment, and  Ire  cannot  come  into  coitrt  and  ask  for  instructions  as  to 
whether  he  shall  or  shall  not  perforin  that  duty  strictly  as  prescribed. 
The  former  husband  has  here  notified  the  trustee  in  effect  to  deviate 
from  his  duty  under  the  agreement,  and  the  trustee  now  asks  us  to 
instruct  him  as  to  whether  he  shall  or  shall  not  so  deviate.  He 
clearly  is  entitled  to  no  instruction  on  that  head.  And  he  needs 
none  in  order  to  avoid  responsibility.  The  only  risk  he  runs  is  in 
listening  to  suggestions  at  variance  with  the  strict  tenor  of  his  pre- 
scribed duty. 

I  concur  in  the  affirmance  of  the  judgment,  with  costs. 

KuMSEY  and  McLaughlin,  JJ.,  concurred. 

Van  Brunt,  P.  J. : 

I  concur  in  the  result.  It  seems  to  me,  however,  that  the  opinions 
as  written  do  the  very  thing  which  it  is  held  by  the  judgment  herein 
that  the  court  is  not  authorized  to  do,  namely,  give  advice  to  a 
trustee  as  to  the  execution  of  his  trust  in  an  action  founded  upon  a 
complaint  filed  for  that  purpose. 

Judgment  affirmed,  with  costs. 
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I    84        46o|      Walker  Winston,  Appellant  and  Respondent,  v.  Lillie  Winston, 
|s  65       ■282|  Respondent  and  Appellant. 

Diwrce  —  corroharation  of  the  testimony  of  detectives  — foreign  decree  granted  mthmt 
service  of  process  upon,  or  any  appearance  by,  tlie  defendant. 

The  testimony  of  detectives  to  the  effect  that  they  had  discovered  a  husband  in 
a  house  with  a  woman  who  had  previously  accompanied  him  there,  under  such 
circumstances  as  clearly  to  prove  illicit  relations  between  them,  is  sufficiently 
corroborated  within  the  rule  requiring  the  corroboration  of  such  testimony  as 
a  condition  precedent  to  the  entry  of  a  decree  dissolving  the  marriage  contract, 
by  the  statement  of  a  witness  who  had  charge  of  the  apartments  in  one  of 
which  the  detectives  swore  that  they  found  the  husband  and  his  companion  that, 
on  the  occasion  in  question,  the  detectives  were  there  and  were  admitted  to 
such  apartments  in  the  manner  testified  to  by  one  of  them,  and  that  the  witness 
afterwards  heard  "some  disturbance,"  she  identifying  one  of  the  detectives, 
although  she  was  not  able  to  identify  the  others. 

Van  Brunt,  p.  J.,  and  O'Brien,  J.,  dissented. 

A  decree  of  divorce  granted  in  a  Territory  of  the  United  States  without  service 
of  process  within  the  Territory  on  the  defendant,  who  was  at  all  times  during 
the  pendency  of  the  action  a  resident  of  the  State  of  New  York,  or  his  appear- 
ing in  the  action,  is  not  binding  upon  him. 

Appeal  by  the  plaintiff,  Walker  Winston,  from  so  much  of  a 
judgment  of  the  Supreme  Court,  entered  in  the  office  of  the  clerk 
of  tlie  county  of  New  York  on  the  2d  day  of  March,  1898,  upon 
the  report  of  a  referee,  as  adjudges  and  decrees  that  the  complaint 
should  be  dismissed  upon  tlie  merits,  and  also  from  so  much  of  said 
judgment  as  adjudges  and  decrees  that  the  court  has  no  jurisdiction 
to  make  any  judgment  disposing  of  tlie  custody  of  the  infant, 
Lillian  Winston,  the  child  of  the  parties. 

Also  an  appeal  by  the  defendant,  LiUie  Winston,  from  that  por- 
tion of  said  judgment  which  adjudges  and  decrees  ''  that  the  judg- 
ment of  divorce  granted  to  the  defendant  against  the  plaintiff  on 
the  16th  day  of  April,  1896,  by  the  District  Court  of  Noble  county, 
Oklahoma,  has  no  force  or  validity  within  the  State  of  New  York 
and  did  not  dissolve  the  marital  relations  between  the  parties  within 
said  State." 

John  J,  Crmofovd^  for  the  plaintiff. 

IlenrifW.  Scott^  for  the  defendant. 
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McLaughlin,  J. : 

This  appeal  is  from  a  judgment  dismissing  the  complaint  in  an 
action  for  divorce.  The  allegations  of  the  complaint  were  denied 
and  the  defendant  set  up  in  her  answer  that  she  had  procured  a 
divorce  from  the  plaintiff  in  the  Territory  of  Oklahoma.  She  also 
set  up  counter  charges  of  adultery  against  him.  Upon  the  trial  it 
was  established  that  the  Oklahoma  divorce  was  obtained  without 
service  of  process  on  this  plaintiff  within  that  Territory,  and  also 
that  he  did  not  appear  in  the  action  and  that  he  was  at  all  times 
during  the  pendency  of  the  action  a  resident  of  the  State  of  New 
York.  The  decree,  therefore,  was  without  jurisdiction  as  to  this 
plaintiff  and  by  reason  thereof  not  in  any  way  binding  upon  him. 
{Matter  of  Kimhall^  155  N.  Y.  62 ;  Jones  v.  Jojiea^  108  id.  415 ; 
O'Dea  V.  O'Dea,  101  id.  23 ;  Cross  v.  Cross,  108  id.  628 ;  Bell  v. 
Bell,  4  App.  Div.  527.) 

The  acts  of  adultery  of  the  wife  charged  in  the  complaint  con- 
sisted in  her  cohabitation  with  a  person  to  whom  she  was  married 
in  the  State  of  New  York  subsequent  to  the  rendition  of  the  judg- 
ment of  divorce  in  Oklahoma.  This  court  has  held  under  similar 
circumstances  that  proof  of  such  a  relationship  as  that  maintained 
by  the  defendant  with  her  so-called  second  husband  is  sufficient  to 
sustain  a  charge  of  adultery  in  an  action  of  this  character.  {McGowri 
V.  McGoxon,  19  App.  Div.  368.)  The  defendant,  however,  claims 
that  she  has  established  the  allegations  set  out  in  her  answer  that 
the  plaintiff  himself  has  committed  adultery  which  would  entitle 
her  if  innocent  to  a  divorce.  In  otlier  words  she  claims  to  have 
made  out  a  case  within  the  provision  of  the  4tli  subdivision  of  sec- 
tion 1758  of  the  Code  of  Civil  Procedure.  The  allegations  of  her 
answer  in  this  respect  were  supported  by  the  testimony  of  three 
private  detectives.  There  being  no  other  direct  evidence  of  the 
plaintiff's  guilt  than  that  of  these  detectives,  the  plaintiff  invokes 
the  rule  that  a  decree  dissolvinor  the  marriatye  contract  cannot  be 
based  upon  the  uncorroborated  testimony  of  such  persons.  {Mailer  v. 
Molkr,  115  N.  Y.  466 ;  MGCartliy  v.  McCarthy,  143  id.  235.)  We 
are,  therefore,  under  the  necessity  of  passing  upon  and  determining 
whether  the  testimony  of  these  private  detectives  is  corroborated, 
and,  if  so,  whether  it  is  sufficiently  corroborated  to  entitle  it  to 
credit. 
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Corroboration  does  not  necessarily  consist  only  of  the  testimony 
of  witnesses  who  depose  to  each  and  every  circumstance  or  fact  tes- 
tified to  by  the  detectives.  As  was  said  in  Mott  v.  Mott  (3  App. 
Div.  535),  we  are  to  examine  the  record  "  to  ascertain  if  there  is  to 
be  found  corroboration  by  facts  or  circumstances  sufficient  to  justify 
the  acceptance  of  what  was  deposed  to  "  by  these  witnesses.  In  this 
case  they  testified  that  upon  a  certain  night,  specified  by  tliem,  they 
followed  the  plaintiff  and  a  woman,  not  the  defendant,  who  went 
into  a  house  situate  on  Sixth  avenue,  in  the  city  of  New  York ;  that 
thereafter  they,  the  detectives,  discovered  the  plaintiff  and  the 
woman  who  had  previously  accompanied  him  under  such  circum- 
stances as  to  clearly  prove  illicit  relationship  between  them.  It  is 
not  necessary  to  go  over  the  details  of  the  evidence  in  that  respect. 
These  witnesses  prove  beyond  a  doubt,  if  their  testimony  is  to  be 
accepted,  the  plaintiff's  guilt.  They  are  corroborated  in  material 
circumstances  connected  with  their  account  of  what  took  place  in 
the  house  at  the  time  in  question.  The  corroboration  consists  of 
the  testimony  of  the  witness  who  had  charge  of  the  apartments,  in 
one  of  which  the  detectives  swore  they  found  the  plaintiff  and  his 
companion.  This  witness  testified  distinctly  that  on  the  occasion  in 
question  the  detectives  were  there;  that  they  were  admitted  to  the 
plaintiff's  apartments  in  the  manner  testified  to  by  one  of  them ;  that 
the  detective  then  said  he  wanted  to  see  Mr.  Winslon ;  that  she 
showed  him  the  door  of  Mr.  Winston's  room ;  that  she  rapped  upon 
the  door  and  said  "  there  is  a  gentleman  to  see  you,"  and  that  she 
afterwards  heard  '^some  disturbance."  She  identified  one  of  the 
detectives  as  one  of  the  persons  who  were  present  on  that  occasion, 
although  she  did  not  identify  the  others.  There  is  corroboration, 
therefore,  of  the  material  facts  that  the  detectives  were  there ;  that 
their  errand  was  to  find  Mr.  Winston ;  that  he  was  found  and  called 
from  his  room,  and  that  there  was  a  disturbance  or  noise  "  like  men 
using  angry  words."  It  will  also  be  observed  that  she  heard  the 
detectives  or  one  of  them  say  in  the  presence  of  the  plaintiff  that 
there  was  a  woman  in  the  room,  although  she  could  not  testify  that 
he  actually  heard  that  statement.  The  plaintiff  did  not  deny  the 
testimony  of  the  detectives.  He  did  not  take  the  stand  to  refute  it 
in  any  respect.  If  the  testimony  of  these  witnesses  was  false  he 
could  have  easily  and  readily  contradicted  it.     Not  having  done  so, 
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**  slight  corroboration  "    was  sufficient.     {McCarthy  v.  McCarthy 
supra,) 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

Patterson  and  Ingkaham,  JJ.,  concurred ;  Van  Brunt,  P.  J., 
and  O'Brien,  J.,  dissented. 

Van  Brunt,  P.  J.  (dissenting)  : 

It  is  conceded  that  a  finding  of  adultery  should  not  be  based 
solely  upon  the  evidence  of  detectives  who  are  employed  to  obtain 
the  proof  of  adultery ;  but  tliat  their  testimony  must  necessarily  be 
corroborated  before  it  can  be  believed.  And  although  it  is  stated 
in  the  case  of  McCarthy  v.  McCarthy  (143  N.  Y.  235)  that  slight 
corroboration  is  sufficient  if  the  party  accused  fails  to  take  the 
stand  in  his  own  behalf,  we  are  not  informed  in  that  case  as  to  the 
gravity  of  the  corroborating  evidence.  It  appears  to  consist  of 
admissions  contained  in  the  letters  of  the  defendant  to  the  co-rcr 
spondent.  It  seems  to  me  exceedingly  doubtful,  in  view  of  the 
history  of  legislation  as  to  parties  testifying  in  divorce  cases,  that 
the  failure  of  an  accused  party  to  take  the  stand  can  make  evidence 
credible  which  would  otherwise  be  incredible  and  unworthy  of 
belief ;  for  the  reason  that  it  is  only  within  a  comparatively  recent 
period  that  the  parties  to  an  action  for  divorce  on  the  ground  of 
adultery  could  be  witnesses  even  upon  their  own  behalf,  except 
upon  the  subject  of  marriage. 

In  the  case  at  bar  there  is  not  a  single  bit  of  evidence  corroborat- 
ing any  material  fact  which  was  sworn  to  by  the  detectives,  and 
they  are  contradicted  as  to  much  of  the  substantial  evidence  by  the 
so-called  corroborating  witness.  I  think  it  is  the  first  time  in  the 
history  of  proof  of  guilt  upon  an  issue  of  adultery  that  evidence 
that  a  detective  was  seen  in  a  certain  place  at  a  certain  time  is  cor- 
roborative of  the  testin^ony  of  the  detective  that  on  that  occasion 
he  saw  and  heard  certain  things  which  nobody  else  saw  or  heard, 
and  which  there  is  positive  evidence  did  not  occur ;  because  the 
corroborating  witness  states  that  what  the  detectives  testified  they 
heard  in  regard  to  the  woman  crying  out,  she  did  not  hear ;  and  she 
certainly  was  in  a  position  to  hear  if  any  such  thing  occurred.  The 
evidence  of  the  detectives  that  the  alleged  woman  made  the  outcry 
testified  to  is  itself  highly  improbable,  for  it  does  not  appear  to  me, 
as  it  did  to  the  detective,  that  a  woman  caught  in  such  a  position  as 
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the  one  in  question  was  alleged  to  have  been,  would  call  in  the 
neighborhood  for  the  purpose  of  witnessing  her  shame. 

It  is  even  claimed  in  the  prevailing  opinion  that  the  corroborating 
witness  testified  that  there  was  a  woman  in  the  plaintiff's  room. 
The  only  thing  she  testified  to  in  corroboration  was  that  she  saw 
the  detectives  there.  Now  it  seems  to  me  that,  if  there  is  to  be 
corroboration,  it  must  be  corroboration  of  some  facts  which  are 
inconsistent  with  the  plaintiff's  innocence  and  not  facts  which  are 
entirely  consistent  therewith.  Corroborating  the  detectives  as  to 
the  fact  that  they  were  there  upon  the  night  in  question  proves 
nothing;  and  to  hold  otherwise  would  be  to  sweep  away  the  protec- 
tion which  parties  have  always  heretofore  received  under  the  law 
against  paid  evidence.  Detectives  are  employed  to  get  evidence, 
and  they  always  get  it,  many  times,  however,  without  any  facts  what- 
ever to  sustain  it,  which  is  the  reason  of  the  suspicion  necessarily 
attaching  to  that  class  of  testimony.  It  is  a  curious  rule  of  evidence 
that  proof  which  in  itself  is  absolutely  insuflicient  to  prove  a  charge, 
becomes  potent  because  it  is  not  denied.  That  is  the  rule  applied 
to  the  case  at  bar. 

Judgment  should  be  reversed. 

O'Brien,  J.,  concurred. 

Judgment  aflirmed,  with  costs  to  the  defendant. 
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41  604i  James  W.  Wheelock,  Eespondent,  v,  William  M.  Chapman, 
Attorney  and  Manager  of  The  Capitol  Fire  Lloyds  of  New 
York,  Appellant. 

Uoyds policy  qf  insurance  —  an  action  to  enforceit  may  he  brought  against  the  gen- 
eral manager  at  the  time  of  the  loss. 

Under  a  Lloyds  policy  of  insurance,  providing  that  "  no  action  shall  be  brought 
to  enforce  the  ijrovisions  of  this  policy,  except  against  the  general  manager 
as  attorney  in  fact,"  etc. ,  an  action  may  be  brought  against  the  person  who 
occupies  the  position  of  manager  at  the  time  a  liability  arises,  although  his 
predecessor s  name  may  appear  on  the  policy  as  "attorney  and  manager," 
esi)ecially  when  it  appears  that  the  manager  thus  sued  had  been  appointed 
prior  to  the  time  the  policy  was  issued  and  the  loss  sustained,  and  that  an  old 
printed  form  of  policy  having  his  predecessor's  name  thereon  was  used  by  the 
company. 
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Appeal  by  the  defendant,  William  M.  Chapman,  attorney  and 
manager  of  the  Capitol  Fire  Lloyds  of  New  York,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  Slst  day  of  March, 
1898,  upon  the  decision  of  the  court  rendered  after  a  trial  before 
the  court  without  a  jury  at  the  New  York  Trial  Term. 

Mortimer  M,  Menken^  for  tlie  appellant. 
Abram  Kling^  for  the  respondent. 

McLaughlin,  J. : 

On  the  24th  of  June,  1895,  the  plaintiffs  assignor  applied  for 
insurance  on  certain  property  in  the  Capitol  Fire  Lloyds  and  received 
a  policy,  which,  among  other  things,  provided  that  "  No  action  shall 
be  brought  to  enforce  the  provisions  of  this  policy,  except  against 
the  general  manager  as  attorney  in  fact,  and  representing  all  of  the 
underwriters,  and  each  of  tlie  underwriters  hereby  agrees  to  abide 
the  result  of  any  suit  so  brought  as  fixing  his  individual  responsibility 
hereunder.  Judgment  entered  in  such  an  action  shall  be  satisfied 
out  of  the  premiums  in  the  hands  of  the  underwriters  unexpended  ; 
if  such  premiums  shall  be  insufficient,  then  out  of  the  deposit  made 
by  the  several  underwriters;  if  both  shall  be  insufficient,  then  out 
of  the  individual  liability  of  the  several  underwriters,  as  hereinbe- 
fore expressed  and  limited  ;  but  in  no  case  shall  the  judgment  bind  the 
property  of  the  said  general  manager."  The  policy  bore  the  names 
of  ten  underwriters,  and  that  of  "  W.  J.  Turner  Lynch,  attorney 
tod  manager."  Thereafter  and  during  the  life  of  this  policy  the 
property  covered  by  it  was  destroyed  by  fire;  proofs  of  loss  were  duly 
made,  and  the  defendant  having  fefused  to  pay,  the  cause  of  action 
was  duly^  assigned  to  this  plaintiff,  and  he  instituted  tliis  action  to 
recover  the  amount  of  the  loss  sustained. 

The  plaintiff  had  a  judgment  and  the  defendant  has  appealed. 
The  real  ground  urged  by  him  for  a  reversal  of  the  judgment  is 
that  the  action  should  have  been  dismissed  against  the  defendant 
upon  the  ground  that  the  complaint  and  the  evidence  failed  to  make 
out  a  cause  of  action  against  him ;  that  the  person  who,  under  the 
terms  of  the  policy,  is  made  liable  to  respond  for  the  loss  sustained, 
is  the  attorney  and  manager,  whose  name  appears  on  the  policy,  W. 
App.  Div.— Vol.  XXXIV.         59 
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J.  Turner  Lynch.  But  it  appeared  upon  the  trial  that  Lyncn,  prior 
to  the  time  this  poUcy  was  issued,  had  either  resigned  or  been  removed 
as  attorney  and  manager  of  the  Capitol  Fire  Lloyds,  and  that  the 
defendant  had  been  appointed,  and  was,  at  the  time  the  policy  was 
issued  and  the  loss  was  sustained,  acting  as  such  attorney  and  manager. 
It  also  appeared  that,  when  the  policy  was  issued,  the  Capitol  Fire 
Lloyds  were,  to  the  knowledge  of  the  defendant,  or  at  least  to  the 
knowledge  of  its  Chicago  agent,  Russell,  from  whom  the  policy  in 
suit  was  obtained,  using  old  printed  forms  of  policies  with  Lynch's 
name  thereon.  Under  these  circumstances,  it  ill  becouies  the  defend- 
ant to  urge  that  he  should  be  relieved  on  that  ground. 

By  the  terms  of  the  policy  it  will  be  observed  that  any  judgment 
obtained  must  be  satisfied  out  of  the  premiums  in  the  hands  of  the 
underwriters  before  the  underwriters  became  personally  liable.  The 
defendant,  as  attorney  and  manager,  held,  so  far  as  appears,  the  unex- 
pended premiums.  lie  was  managing  the  business  and  collecting  the 
premiums  as  they  became  due.  It  is,  therefore,  difficult  for  ns  to  see 
just  what  avail  it  would  be  to  the  plaintiff  to  have  a  judgment  against 
W.  J.  Turner  Lynch,  and  the  defendant  has  not  attempted  to  satisfy 
us  upon  that  point.  In  Leiter  v.  Belcher*  (2  App.  Div.  577)  this  court 
held  that  a  provision  in  a  fire  insurance  policy,  issued  by  the  agent 
of  an  association  of  underwriters,  providing  that  an  action  on  the 
policy  can  be  brought  only  against  such  agent  as  attorney  in  fact  of 
the  underwriters,  is  valid,  and  authorizes  an  action  on  the  policy 
against  the  agent  as  such  attorney.  The  defendant,  at  the  time  the 
policy  was  issued  and  the  action  brought,  was  actually  the  attorney, 
lie  received  the  proofs  of  loss  at  the  place  of  business  of  the  com- 
pany'. The  policy,  by  its  terms,  'provides  that  an  action  to  recover 
a  loss  sustained  shall  be  brought  against  "  the  general  manager  as 
attorney  in  fact"  of  the  underwriters.  This  was  the  defendant 
and  not  Lynch.  Lynch  had  either  resigned  or  been  removed.  He 
had  no  connection  with  the  company  from  the  inception  of  the 
policy  to  the  time  the  judgment  appealed  from  was  entered. 

The  action  was  properly  instituted  against  the  defendant.  The 
judgment  is  right  and  should  be  affirmed,  with  costs  to  the 
respondent. 

BARRErr  and  Rumsky,  JJ.,  concurred. 
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Barrett,  J. : 

The  defendant's  liability  is  purely  official.  It  attaelies  solely  to 
his  position.  The  only  individual  liability  is  that  of  the  ten  under- 
writers who  signed  the  policy.  They,  and  they  alone,  are  practi- 
cally interested  in  the  action.  It  is  expressly  provided  in  the  policy 
that  "  in  no  case  shall  the  judgment  bind  the  property  iyi  the  said 
general  manager."  It  is  further  provided  that  "  no  action  shall  be 
brought  to  enforce  the  provisions  of  this  policy  except  against  the 
general  manager  as  attorney  in  fact  and  representing  all  of  the 
underwriters,  and  each  of  the  underwriters  hereby  agrees  to  abide 
theresqltof  any  suit  so  brought  as  fixing  his  individual  responsibility 
hereunder."  The  person  who  actually  is  such  general  manager  at 
the  time  a  liability  arises  under  the  policy  is  clearly  the  person 
contemplated  by  this  provision.  It  is  he,  and  not  his  predecessor, 
against  whom  the  action  must  be  brought.  He  has  succeeded  to 
the  latter's  representative  liability  under  the  contract.  And  this  is 
undoubtedly  so  notwithstanding  the  fact  that  the  predecessor  may 
have  signed  the  policy,  and  may  have  been  named  therein  as  the 
then  existing  representative  of  the  underwriters.  The  underwriters 
have  surely  a  right  to  insist  upon  the  actLon  being  defended  by  their 
acting  representative.  Indeed,  they  could  justly  refuse  to  abide  the 
result  of  a  suit  brought  against  a  person  who  had  ceased  to  act  for 
them,  to  whom  they  could  give  no  direction  and  over  whom  they 
could  exercise  no  control.  This  nominal  liability  of  the  general 
manager  does  not  depend  upon  his  or  any  other  agent's  signature  to 
the  policy,  but  upon  the  contract  of  the  underwriters,  which  requires 
this  action  to  be  brought  against  him  as  their  representative.  This 
contract,  under  which  the  business  in  question  is  conducted,  he 
adopts  when  he  assumes  the  position  of  general  manager.  Upon  its 
face  it  defines  his  duty,  namely,  that  lie  shall  sufEer  himself  to  be 
made  defendant  in  the  concrete  action  which,  to  save  themselves 
expense  and  trouble,  his  principals  have  made  a  condition  precedent 
to  recovery.  Pie  thus  assumes  the  attitude  of  a  defendant  in  any 
such  representative  action  as  the  contract  imposes  upon  the  assured. 

I  concur,  therefore,  in  the  affirmance  of  the  judgment. 

Judgment  affirmed,  with  costs. 
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In  the  Matter  of  the  Application  of  The  Mator,  Aldermen  and 
Commonalty  of  the  City  of  New  York  Relative  to  Acquir- 
ing Title  to  Certain  Pieces  or  Parcels  of  Land  for  a  Public 
Park  at  Twenty-seventh  and  Twenty-eighth  Streets,  between 
Ninth  *and  Tenth  Avenues,  in  the  Twentieth  Ward  of  the  City 
of  New  York,  as  Located,  Laid  Out  and  Established  by  the 
Board  of  Street  Opening  and  Improvement  of  the  City  of  New 
York  under  and  in  Pursuance  of  Chapter  320  of  the  Laws  of 
1887,  as  Amended  by  Cliapter  69  of  the  Laws  of  1895. 

The  City  of  New  York,  Successor  to  The  Mayor,  Aldermen  and 
Commonalty  op  the  City  of  New  York,  Appellant ;  Daniel  R 
Childs  and  Others,  Respondents. 

New  York  city  —  condemnation  proceedings  to  acquire  land  for  a  public  park  —  they 
may  be  discontinued  under  section  1000  of  chapter  378  of  1897,  without  costs — an 
affidavit  on  a  motion  should  he  made  by  the  party. 

CoDdemnation  proceedings  iustitiited  under  chApter  3:^  of  the  Laws  of  1887,  as 
amended  by  chapter  69  of  the  Laws  of  1895,  by  a  resolution  of  the  board  of 
street  opening  and  improvement  to  establish  a  public  park  in  the  city  of  New 
York  may,  while  pending  before  the  commissioners  and  before  they  have 
finished  taking  testimony  as  to  value,  be  discontinued  by  a  resolution  of  the 
board  of  public  improvement  under  section  1000  of  chapter  378  of  the  Laws  of 
1897,  although  the  proceedings  were  instituted  before  the  passage  of  the  latter 
act,  as  such  section  relates  merely  to  the  method  of  procedure,  which  the 
Legislature  has  power  to  change  even  though  the  change  affects  pending 
actions  or  proceedings. 

On  such  discontinuance  the  court  has  not  power  to  dismiss  the  proceeding  "with 
costs  as  in  an  action." 

An  affidavit  used  as  the  basis  for  a  motion  should  be  made  by  the  party  and  not 
by  the  attorney  unless  some  sufficient  reason  be  shown  why  it  should  be  made 
by  the  latter. 

Appeal  by  The  City  of  New  York,  the  successor  of  The  Mayor, 
Aldermen  and  Conmionalty  of  the  City  of  New  York,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  6th  day  of  June,  1898,  discontinuing  the  proceeding  and 
directing  the  dismissal  of  the  petition  herein  as  to  each  of  the  per- 
sons named  in  the  said  order. 

Theodore  Connohj^  for  the  appellant. 

Joseph  A.  Flannery^  for  the  respondents. 
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McLaughlin,  J. : 

On  the  22d  of  May,  1896,  proceedings  were  instituted  under 
the  statute  (Chap.  320,  Laws  of  1887,  as  amended  by  chap.  69  of 
tlie  Laws  of  1895),  by  a  resohition  of  the  board  of  street  open- 
ing and  improvement,  to  esta}>lish  a  public  park  in  the  city  of 
New  York,  and  to  acquire  by  condemnation  proceedings  the 
land  required.  In  accordance  with  the  resohition  condemnation 
proceedings  were  thereafter  instituted  and  commissioners  of  estimate 
appointed.  The  commissioners  entered  upon  tlie  discharge  of  their 
duties,  gave  the  requisite  notice  to  the  owners  of  the  land  proposed 
to  be  taken,  held  numerous  meetings,  and  took  much  testimony, 
both  as  to  the  title  and  value  of  the  land.  While  the  proceeding 
was  thus  pending  before  the  commissioners,  and  before  they  had 
finished  taking  testimony  as  to  value,  a  resolution  was  duly  adopted 
by  the  board  of  public  improvements  revoking,  rescinding  and 
annulling  the  resolution  above  referred  to  and  abandoning  all  pro- 
ceedings taken  thereunder.  The  special  counsel  for  the  corporation 
thereafter  appeared  before  the  commissioners,  presented  a  copy  of 
this  resolution,  and  made  this  statement  to  them :  "  I  am  instructed 
by  the  corporation  counsel  to  abandon  the  proceeding,  declare  it 
ended  and  take  no  further  action,"  and  thereupon  the  commission- 
ers adjourned  subject  to  the  call  of  the  chairman.  Some  time 
thereafter  one  of  the  attorneys,  who  had  appeared  for  and  repre- 
sented twenty-one  diflFerent  landowners  at  the  hearings  held  by  the 
commissioners,  obtained  an  order  to  show  cause  why  the  commis- 
sioners should  not  proceed  with  the  matter  committed  to  them 
under  the  order  appointing  them,  or,  in  the  alternative,  why  the 
proceeding  should  not  be  dismissed,  with  costs  and  disbursements,  as 
in  an  action,  to  each  of  said  landowners.  On  the  return  of  the 
order  to  show  cause  the  court  directed  that  the  proceeding,  "  as  to 
each  of  the  persons  hereinafter  named,  be  and  the  same  hereby  is  dis- 
continued, and  that  the  petition  of  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York  herein  be  and  the  same  hereby  is 
dismissed  with  costs  as  in  an  action,"  together  with  necessary  dis- 
bursements and  reasonable  counsel  fee,  the  amount  of  such  disburse- 
ments and  counsel  fee  to  be  determined  by  a  referee.  From  the 
order  thus  made  this  appeal  is  taken. 

We  have  been  unable  to  lind,  and  our  attention  has  not  been 
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called  to  any  statute  or  authority  which  justified  the  court  in  mak- 
ing the  order  which  it  did.  The  power  formerly  vested  in  the 
board  of  street  opening  and  improvement  is  now  vested  in  the  board 
of  public  improvements.  (Laws  of  1897,  chap.  378,  §  426.)  The 
board  of  public  improvements,  by  the  same  act  (the  charter  of  the 
Greater  New  York),  has  the  power  to  acquire  for  the  use  of  the 
public  title  to  land  required  for  parks,  streets,  etc.  (§  415),  and  by  sec- 
tion 1000  of  the  same  act  it  is  specifically  "  authorized  and  empow- 
ered to  discontinue  any  and  all  legal  proceedings  taken  for  opening 
*  *  *  streets  or  parks,  or  parts  thereof,  at  any  time  befcie 
title  to  the  lands  and  premises  to  be  thereby  acquired  shall  have 
vested  in  the  city  of  New  York  if,  in  its  opinion,  the  public  inter- 
ests requires  such  discontinuance."  At  the  time  the  resolution  was 
passed  by  the  board  of  public  improvements  abandoning  the  pro- 
ceeding, the  title  to  the  land  had  not  become  vested  in  the  city. 
The  commissioners  had  not  then  made  a  report,  but  were  actually 
engaged  in  taking  testimony  for  the  purpose  of  determining  the 
value  of  the  land  to  be  acquired.  Therefore,  the  board  of  public 
improvements,  acting  under  the  section  last  referred  to,  had  the 
power  to  discontinue  the  proceeding ;  and,  having  exercised  that 
power,  it  is  difticult  to  see  how  landowners  or  the  court,  acting  upon 
their  application,  could  compel  the  city  to  proceed  or,  in  default, 
pay  costs  as  in  an  action,  including  disbursements  and  counsel  fees. 
But  it  is  contended  on  the  part  of  the  respondent  that  section  1000 
of  the  act  referred  to  does  not  apply  to  this  application  inasmuch  as 
the  proceeding  to  establish  the  park  was  instituted  before  that  sec- 
tion wi\s  enacted.  In  other  words,  that  the  power  not  having  been 
expressly  given  to  the  board  of  street  opening  and  improvement  to 
discontinue  by  the  statute  under  which  the  proceeding  was  origi- 
nated, the  Legislature  could  not  thereafter  confer  such  power  upon 
its  successor  in  respect  to  proceedings  pending ;  that  to  do  so  would 
in  effect  deprive  one  of  an  existing  right.  This  contention  is  with- 
out force.  Section  1000  of  the  statute,  so  far  as  its  provisions  now 
under  consideration  are  concerned,  relates  merely  to  the  method  of 
procedure,  and  it  is  well  settled  that  the  Legislature  has  the  power 
to  change  procedure,  even  though  it  affects  actions  or  proceedings 
pending.  (Lazarxis  v.  J/.  E,  R,  Co.,  145  N.  Y.  581.)  The  pro- 
ceeding, therefore,  at  the  time  the  order  appealed  from  was  made. 
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had  been  discontinued.  It  was  dead,  and  it  could  not  thereafter  be 
resurrected  or  brouglit  back  to  life  by  the  persons  whose  land  would 
have  been  taken  if  the  proceeding  had  been  continued,  or  by  the 
court  acting  on  their  application. 

We  are  also  of  the  opinion  that  the  order  must  be  reversed  for 
another  reason.  An  examination  of  the  record  discloses  the  fact 
that  the  order  was  based  solely  upon  an  affidavit  made  by  one  of 
the  attorneys  who  appeared  for,  and  represented  before  the  commis- 
sioners of  estimate,  twenty-one  different  landowners.  There  is  not 
a  suggestion  in  this  affidavit  or  any  reason  given  why  it  is  made  by 
the  attorney  instead  of  the  clients.  Indeed,  not  a  fact  is  stated  from 
which  the  court  can  see  or  even  infer  that  any  of  the  persons  repre- 
sented by  the  attorney  desire  the  proceeding  continued  or  would 
sustain  any  damage  by  reason  of  its  discontinuance.  Upon  such  an 
affidavit,  we  do  not  think  the  court  was  justified  in  making  the 
order  which  it  did. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements. 

Van  Brunt,  P.  J.,  and  Ingraham,  J.,  concurred ;  Patterson 
and  O'Brien,  JJ.,  concurred  in  second  ground  of  opinion. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 
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In  the  Matter  of  the  Application  of  J.  Edward  Weld,  as  Receiver     d  68        320 

of  the  Judgment  Debtor,  Defendant  in  the  Action  of  Lizzie  I.         Ij        fp| 

MuRRAr  V.  Warren  Sage. 

Warren  Sage,  Appellant ;  J.  Edward  Weld,  as  Keceiver  of  the 
Judgment  Debtor,  Respondent. 

Judgment  debtor  —  his  refusal  to  pay  over  to  a  receiver  nwney  on  deposit  in  a  bank 
account  in  his  wife's  name,  in  tchich  lie  has  deposited  money  of  an  insurance 
company  —  an  affidavit  on  a  motion  should  be  made  by  the  party. 

A  judgment  debtor  who  1ms  beea  directed  to  pay  over  to  a  receiver,  appointed 
in  proceedings  supplementary  to  execution  against  him,  money  deposited  in  a 
bank  in  the  name  of  his  wife,  from  whom  he  has  a  power  of  attorney  under 
which  he  has  managed  the  account  as  his  own,  is  not  excused  from  obeying  the 
order  in  respect  to  money,  which  he  conceded  to  have  been  his  own,  deposited 
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ill  this  account,  by  proof  that  he  was  a  fire  insurance  broker,  and  that  the 
premiums  upon  insurance  effected  by  him  were  paid  by  checks  to  his  order 
which  he  had  deposited  in  this  bank  account,  it  not  appearing  that  the  money 
directed  to  be  paid  to  the  receiver  included  any  money  belonging  to  the  insur- 
ance company. 

Appeal  by  Warren  Sage,  tlie  judgment  debtor,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Terra  and 
entered  in  the  office  of  the  clei'k  of  the  county  of  New  York  on  the 
20th  day  of  Augnst,  1898,  directing  said  judgment  debtor  to  pay  to 
the  receiver  appointed  herein  certain  moneys  belonging  to  him  and 
under  his  control. 

Eugenie  Van  Sckaick,  for  the  appellant. 

Herbert  W.  Grindal,  for  the  respondent. 

McLaughlin,  J. : 

This  is  an  appeal  from  an  order  directing  a  judgment  debtor  to  pay 
certain  moneys  belonging  to  him  and  in  his  control  to  a  receiver 
apj)ointed  in  proceedings  supplementary  to  execution.  Section  2447 
of  the  Code  of  Civil  Procedure  authorizes  such  an  order  to  be  made 
where  it  appears  from  the  examination  or  testimony  taken  in  pro- 
ceedings supplementary  to  execution  that  the  judgment  debtor  has 
in  his  possession  or  under  his  control  money  or  other  personal 
property  belonging  to  him,  his  right  to  which  is  not  substantially 
disputed. 

The  examination  of  this  judgment  debtor  disclosed  the  fact  that, 
at  the  time  the  order  requiring  him  to  appear  and  submit  to  an 
examination  was  served  upon  him,  he  had  in  his  possession  the  sum 
which  he  was  directed  to  pay.  His  possession  was  not  disputed, 
and  there  was  no  real  dispute  as  to  his  ownership  of  it.  From  his 
own  testimony  it  appeared  that  he  kept  a  bank  account  in  the  name 
of  his  wife,  but  that  he  was  the  only  person  who  had  drawn  any 
money  out  of  that  account  for  years;  that  under  a  power  of 
attorney  from  her  he  managed  the  account  as  his  own  and  accounted 
to  no  one  for  the  money  which  he  used  ;  that  on  February  26,  1898, 
he  deposited  in  this  account  $2,008.50  of  which  $1,980  was  given 
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to  liim  by  his  brother,  and  that  three  days  later,  the  day  the  order 
was  served  upon  him,  he  had  a  balance  to  his  credit  in  this  account 
of  $777.91,  and  this  balance  is  the  money  which  he  was  directed  to 
pay  to  the  receiver.  It  also  appeared  from  his  examination  that  he 
was  a  fire  insurance  broker,  and  that  the  premiums  upon  insurance 
effected  by  him  were  paid  by  cliecks  to  his  order  which  he  deposited 
in  this  bank  account.  It  is  contended  that  this  money  did  not 
belong  to  him,  but  to  the  insurance  companies ;  and  we  are  asked  to 
reverse  the  order  appealed  from  inasmuch  as  it  was  not  made  to 
appear  on  the  examination  that  the  money  directed  to  be  paid  did 
not  include  some  of  this  insurance  money.  A  complete  answer  to 
this  suggestion  is  that  it  was  not  made  to  appear  that  any  money 
obtained  by  the  judgment  debtor  in  this  way  was  directed  to  be  paid 
to  tlie  receiver.  It  did  appear,  however,  that  between  June  18, 
1897,  and  March  1,  1898,  the  defendant  deposited  in  this  account 
several  thousand  dollars  which  are  conceded  to  have  been  his  own. 
He  claims  that  tliis  money  was  used  by  him  in  paying  household 
expenses,  family  debts  and  insurance  premiums ;  that  he  did  not 
keep  the  insurance  money  separate  from  his  own  funds,  but  took 
checks  payable  to  his  own  order,  deposited  these  checks  in  the  bank, 
then  used  the  money  for  his  personal  expenses  and  in  turn  took  his 
own  money  to  pay  the  insurance  companies.  Under  such  circum- 
stances we  do  not  think  it  can  be  seriously  claimed  that  the  money 
standing  to  his  credit  when  the  order  was  served  did  not  belong  to 
him,  and  especially  in  view  of  tlie  fact  that  no  attempt  was  made  by 
him  or  any  one  else  to  show  that  such  money  or  any  part  of  it  was 
in  fact  insurance  money.  If  such  was  the  fact,  the  burden  of  show- 
ing it  was  upon  him,  he  claiming  the  exemption. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars  costs 
and  disbui'sements. 

Van  Brunt,  P.' J.,  Barreit  and  Kumsey,  JJ.,  concurred ;  Inora- 
HAM,  J.,  concurred  in  result. 

Barrett,  J. : 

Prima  fade  the  moneys  in  bank  were  the  property  of  the  debtor. 
He  paid  those  moneys  out  to  certain  insurance  companies  after  he 
App.  Div.— Vol.  XXXIY.         60 
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was  served  with  the  order,  but  he  nowhere  shows  that  the  moneys 
so  paid  belonged  to  these  companies.  Whether  his  payments  were 
of  mere  debts,  or  the  turning  over  of  trust  funds,  he  does  not  dis^ 
tinctly  state.  He  leaves  us  to  infer  tlie  latter  from  the  mere  fact  of 
payment,  coupled  with  the  additional  circumstance  that  he  was  in 
the  habit  of  depositing  these  premiums  as  received.  On  their  face, 
however,  the  checks  were  given  for  money  due  by  the  debtor.  If 
they  were  given  in  f  ullillment  of  a  trust  duty,  the  debtor  should  have 
shown  it.  The  burden  was  on  him  when  he  took  the  nek  of  check- 
ing against  this  bank  balance  of  proving  that  it  actually  belonged  to 
some  one  other  than  himself.  He  failed  to  meet  this  burden.  His 
liabit  of  making  deposits  there  of  premiums  as  received  was  a  mere 
circumstance,  just  as  was  the  fact  of  his  making  other  deposits  of 
moneys  avowedly  his  own  in  the  same  account,  and  blending  them 
all.  We  iind  too  in  his  testimony  that  a  few  days  before  the  date 
of  the  order  in  supplementary  proceedings  he  deposited  $1,9S0 
which  was  given  to  him  by  his  brother.  He  furnishes  no  account 
of  the  expenditure  of  this  sum  further  than  to  say  that,  when  served 
with  the  order,  there  was  but  $777.91  to  the  credit  of  the  account. 
This  balance  was  apparently  what  was  left  of  the  $1,980  received 
from  his  .brother.  There  is  certainly  no  evidence  that  it  belonged 
to  the  insurance  companies.  The  only  evidence  on  that  head  is  that 
the  debtor  checked  against  the  balance  in  favor  of  these  insuraiice 
companies.  That  was  apparently  because  he  owed  them  money,  not 
because  they  owned  the  $777.91,  or  because  they  had  any  specific 
lien  thereon.  There  is  thus  no  genuine  conflict  upon  this  record  as 
to  the  ownership  of  the  balance  in  bank.  On  the  evidence  before 
lis,  it  belonged  to  the  judgment  debtor.  He  disobeyed  the  injunc- 
tion when  he  used  that  balance,  whether  for  personal  expenses  or  in 
payment  of  debts ;  and  he  must  make  restoration  or  suffer  the  con- 
sequences of  his  contempt. 

Tlie  order  should  accordingly  be  affirmed,  with  costs. 

Order  aflirmed,  with  ten  dollars  costs  and  disbursements. 
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The  People  of  the  State  of  New  York  ex  rel.  Walter  R.  Bal- 
lard, Relator,  v,  Frank  Moss  and  Others,  Commissioners,  Com- 
posing the  Board  of  Police  of  the  Police  Department  of  the  City 
of  New  York,  Respondents. 

Fioliee  officer — proceedings  for  7iis  removal  —  effect  of  a  failure  of  the  record  to  dum 
that  witnenses  were  sworn  —  testimony  of  the  officer  which  establish^  the  charges 
made  against  him. 

Semble,  that  the  mere  fact  that  the  record  of  the  conviction  of  a  police  officer  and 
the  stenographer's  minutes  do  not  show  that  certain  witnesses  examined  in  the 
proceedings  before  the  police  commissioners  for  his  removal  were  sworn  (there 
being  nothing  in  the  recoi*d  to  show  that  they  were  not)  is  not  sufficient  to 
require,  on  a  review  of  such  proceedings  under  a  writ  of  certiorari,  that  they 
be  set  aside,  the  legal  presumption  always  being  that  a  public  official  having 
jurisdiction  to  act  has  acted  legally  until  the  contrary  appears. 

Testimony  under  oath  by  the  officer  himself  that  he  went  off  his  post  for  a  short 
time  on  two  different  occasions,  and  that  when  ordered  to  the  station  house  he 
said  to  the  roundsman,  who  there  made  a  complaint  against  him,  "  You  lie," 
amounts  to  a  confession  of  the  charges  of  using  disrespectful  language  to  liis 
superior  officer,  and  that  he  did  not  properly  patrol  his  post,  and  that  he  was 
absent  therefrom. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
8th  day  of  October,  1897,  directed  to  Frank  Moss  and  others,  com- 
missioners, composing  the  board  of  police  of  the  police  department 
of  the  city  of  New  York,  commanding  them  to  certify  and  return  to 
the  office  of  the  clerk  of  the  county  of  New  York  all  and  singular 
their  proceedings  in  relation  to  the  dismissal  of  the  relator  from  his 
position  as  patrolman  in  the  police  force  of  the  police  department 
of  the  city  of  New  York. 

Ilyaeinthe  Hhujrose^  for  the  relator. 

Terence  Farley^  for  the  respondent. 

McLaughlin,  J. : 

The  relator  was  removed  from  the  police  force  of  the  city  of  New 
York  after  a  hearing  before  the  commissioners  upon  a  charge  of 
conduct  unbecoming  an  oificer,  neglect  of  duty  and  insubordination. 
There  were  four  specifications  of  the  charge :  (1)  That  the  relator 
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used  disrespectful  language  to  his  superior  oflScer  at  the  sixth  pre- 
cinct station  house  at  a  time  named ;  (2)  that  the  relator  did  not 
properly  patrol  his  post,  and  could  not  be  found  thereon  for  a  cer- 
tain interval  of  time  on  the  morning  of  the  15th  of  July,  1897; 
(3)  tliat  he  refused  to  patrol  his  post  at  one  o'clock  in  the  morning 
of  that  day,  and  (4)  that  he  was  also  absent  from  his  post  at  another 
time  on  that  day. 

On  the  return  of  a  writ  of  certiorari  to  review  the  action  of  the 
police  commissioners  in  removing  the  relator,  he  contends  that  his 
conviction  of  the  charge  and  his  subsequent  removal  were  unauthor- 
ized and  contrary  to  law,  for  the  reason  that  it  does  not  appear  from 
the  return  that  the  witnesses  against  him  on  the  hearing  were  sworn. 
It  is  true  that  the  return  does  not  show  tl»at  an  oath  was  adminis- 
tered to  all  the  witnesses.  The  commissioners  have  made  a  return 
that  "an  examination  of  the  stenographer's  minutes  taken  upon  the 
hearing  fails  to  disclose  whether  or  not "  certain  witnesses  named 
were  sworn.  But  there  is  nothing  in  ttie  record  to  show  that  they 
wece  not  sworn,  and  this  statement  of  what  the  stenographer's  min- 
utes fails  to  disclose  falls  far  short  of  establishing  that  fact.  In 
People  ex  reL  Kasschau  v.  Police  Commissioners  (155  N.  Y.  40) 
the  Court  of  Appeals  held  that,  in  proceedings  of  this  character, 
the  witnesses  against  the  accused  must  be  sworn  ;  the  general  prin- 
ciple being  stated  that  "  when  a  party  is  protected  in  the  enjoyment 
of  a  public  office  or  employment  from  removal,  except  for  cause  to 
be  ascertained  and  adjudged  upon  a  hearing  of  a  judicial  nature, 
and  it  appears  that  he  has  been  removed  without  any  proof  of  the 
necessary  facts  upon  oath,  the  determination  if  not  absolutely  with- 
out jurisdiction,  is  clearly  erroneous  as  matter  of  law."  But  it  will 
be  observed,  upon  an  examination  of  the  Kasschau  case,  that  the 
Court  of  Appeals  say  "  in  the  return  to  the  writ  of  certiorari  the 
commissioners  state  affirmatively  that  none  of  the  witnesses 
called  to  prove  the  charge  were  sworn."  In  the  return  before 
us  no  such  affirmative  declaration  appears.  The  most  that  can  be 
said  is  that  the  record  fails  to  disclose  whether  certain  witnesses 
were  sworn  or  not.  The  commissioners  had  jurisdiction  to  enter- 
tain charges  against  this  relator  and  to  put  him  upon  his  trial  there- 
for. This  they  did,  and  now  we  are  asked  to  assume  irregularities 
in  that  trial  and  to  conclude  from  the  fact  that  the  record  does  not 
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contain  a  statement  that  the  witnesses  were  sworn,  that,  therefore, 
they  were  not  sworn.  This  we  cannot  do.  The  legal  presumption 
always  is  that  a  public  official  having  jurisdiction  to  act,  has  acted 
legally  until  the  contrary  appears.  Thus,  in  Stafford  v.  WiUiams 
(4  Den.  182)  it  was  held  on  a  certiorari  to  review  a  justice's  judg- 
ment, when  the  defendant  did  not  appear  before  the  justice,  that  it 
would  be  presumed  that  the  justice  waited  one  hour  after  the  time 
named  in  the  summons  before  proceeding  with  the  case,  unless  the 
contrary  expressly  appeared.  In  delivering  the  opinion  in  that  case  • 
the  court  said  "  the  legal  presumption  is  in  favor  of  the  proper  dis- 
charge of  official  duty,  and  we  must  intend  that  the  proceedings 
were  regular  until  the  contrary  plainly  appears."  To  the  same  effect 
is  Knigkt  v.  Wilson  (55  Hun,  559)  where  it  was  claimed  that  a 
justice  of  the  peace  did  not  wait  one  hour  after  the  time  specified 
in  the  summons  for  its  return  as  required  by  section  2893  of  the 
Code  of  Civil  Procedure.  The  court,  speaking  through  Martin,  J., 
said  :  "  There  is  nothing  in  the  return  to  show  that  the  justice  did 
not  wait  the  required  time,  and  we  cannot  think  tliat  the  respondent 
was  bound  to  show  affirmatively  that  tliis  provision  of  the  statute 
was  complied  with,  but  are  of  the  opinion  that  the  burden  of  show- 
ing error  in  that  respect  was  upon  the  appellant,  who  should  have 
obtained  an  amended  return  showing  plainly  that  the  justice  failed 
to  wait  an  hour  if  such  was  the  fact." 

But  independent  of  this  fact  it  affirmatively  appears  that  there 
was  testimony  under  oath  before  the  commissioners  on  the  trial  of 
this  relator  which  established  the  substance  of  the  charge  against 
him,  and  that  testimony  was  given  by  himself  under  liis  own  oath. 
He  testified  that  he  went  off  his  post  for  a  short  time  on  two  differ- 
ent occasions  during  the  evening  in  question,  once  when  he  went  to 
the  St.  Cloud  Hotel  and  once  when  he  went  for  a  bag  of  tobacco. 
He  also  testified  that  at  the  station  house,  to  which  he  had  been 
ordered,  he  said  to  the  roundsman  who  there  made  a  complaint 
against  him  "  you  lie,"  which  is  the  specification  of  the  use  of  dis- 
respectful language  referred  to  in  the  charge.  His  testimony,  in 
fact,  amounts  to  a  confession  under  oath  of  the  charge  against  him. 
In  any  view  there  was  enough  sworn  testimony  before  the  commis- 
sioners on  the  relator's  own  showing  to  authorize  them  in  the  interest 
of  the  discipline  of  the  service  to  dismiss  him. 
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The  ^rit  of  certiorari  should  be  quashed  and  the  proceedings  of 
the  commissioners  affirmed,  with  costs. 

Patterson,  O'Brien  and  Ingraham,  JJ.,  concurred ;  Yan  Brunt, 
P.  J.,  dissented. 

Writ  quaslicd  and  proceedings  affirmed,  with  costs. 


I  34    47» 

l-5-^j  Henry  L.  Herbert  and  Gilbert  I.  Herbert,  Respondents,  v.  John 

ti64»^  Duryea,  Appellant. 

Samuel  W.   Castner  and   Henry   B.   Curran,   Composing    the 

Firm  of  Castner  &  Curran,  Respondents,  v.  John  Duryea, 

Appellant. 

Corporation  —  a  8tockIiolder'8  liability  because  the  capital  stock  has  not  been  paid  in 
—  ejection  thai  the  proof  that  tlie  stock  teas  not  paid  for  tends  to  show  fraud  — 
issue  of  stock  for  services  by  a  promoter  —  attempted  ratification  thereof. 

In  an  action  brought  against  a  stockholder  of  an  insolvent  corporation  organized 
under  the  General  Manufacturing  Act  (Chap.  40  of  the  Laws  of  1848,  and  the 
acts  amendatory  thereof),  to  enforce  a  debt  of  the  corporation  upon  the  ground 
that  the  whole  amount  of  the  capital  stock  fixed  and  limited  by  the  certificate 
of  incorporation  had  never  been  paid  in.  proof  that  certain  stock  was  never  in 
fact  paid  for  either  in  cash  or  property  is  competent,  notwithstanding  the  fact 
that  such  proof  will  show  that  the  stock  was  fraudulently  issued,  and  that 
there  is  no  allegation  in  the  complaint  from  which  fraud  can  be  assumed  or 
implied. 

SemMe,  that  it  is  improper  for  the  directors  of  a  corporation  to  issue  stock  in  pay- 
ment for  services  rendered  by  one  as  a  promoter  and  organizer  of  the  corpora- 
tion prior  to  its  incorporation,  as  the  statute  requires  that  stock  shall  be  paid 
for  in  cash  or  in  property. 

Semble,  that  a  resolution  subsequently  passed  by  the  board  of  directors  which 
attempts  to  ratify  the  issue  of  the  stock  to  the  promoter,  is  ineffectual. 

Appeal  by  John  Duryea,  the  defendant  in  each  of  the  above- 
entitled  actions,  from  judgments  of  the  Supreme  Court  in  favor  of 
tfie  plaintiffs  in  each  of  said  actions,  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  New  York  on  the  19th  day  of  January, 
1898,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court, 
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and  also  from  orders  entered  in  said  clerk's  office  on  the  10th  day 
of  February,  1898,  denying  said  defendant's  motion  for  a  new  trial 
made  upon  the  minutes  in  each  of  said  actions. 

Revhen  Leslie  Maynard^  for  the  appellant. 

Jacob  Maries^  for  the  respondents. 

McLaughlin,  J. : 

These  actions  were  brought  against  a  stockholder  of  an  insolvent 
corporation  organized  under  the  General  Manufacturing  Act  (Chap. 
40,  Laws  of  1848,  and  acts  amending  the  same)  to  enforce  a  debt  of 
the  corporation,  upon  the  ground  that  the  whole  amount  of  capital 
stock  fixed  and  limited  by  the  certificate  of  incorporation  had  never 
been  paid  in,  and  that  no  proper  certificate,  showing  such  payment, 
had  ever  been  filed. 

Three  trials  have  been  had  in  each  action.  Upon  the  first  trial 
the  plaintiffs  recovered,  but,  upon  appeal,  the  judgments  were 
reversed  by  the  late  General  Term  upon  the  ground  that  the  trial 
court  erred  in  not  dismissing  the  complaints.  (87  Hun,  288,  619.) 
Upon  the  second  trial  the  trial  court,  following  the  rule  declared  by 
the  General  Term,  dismissed  the  complaints,  but  these  judgments 
were  in  turn  reversed  by  the  Appellate  Division.  (16  App.  Div. 
249.)  The  judgments  of  the  General  Term  were  based  upon  a 
decision  rendered  by  the  same  court  in  the  case  of  Howell  v.  Lam- 
hert  (66  Hun,  4),  which  was  thereafter  reversed  by  the  Court  of 
Appeals,  {Rowell  v.  Janvrin^  151  N.  Y.  60.)  The  complaints  in 
the  cases  before  us  are  almost  identical  with  the  complaint  in  Row- 
ell V.  Janvrin^  and  the  Appellate  Division,  in  reversing  the  judg- 
ments upon  the  second  appeal,  followed  the  decision  in  the  Rowell 
case.  Upon  the  third  trial  verdicts  were  directed  in  favor  of  the 
plaintiffs,  and  from  the  judgments  entered  thereon  the  defendant  has 
appealed. 

The  uncontradicted  facts  established  upon  the  trial  entitled  the 
plaintiffs  to  recover,  and  the  trial  court  was,  therefore,  justified  in 
directing  a  verdict.  The  defendant,  however,  insists  that  the  judg- 
ment should  be  reversed,  because  the  trial  court  erred  in  permitting 
the  plaintiffs  to  prove  that  certain  stock  issued  to  one  Schenck  was 
never,  in  fact,  paid  for  either  in  cash  or  property,  and  that  such 
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proof  was  inadmissible  under  the  complaint.  His  contention  is  tliat, 
'if  the  stock  was  thus  issued,  it  was  a  fraudulent  issue  of  stock,  and 
that  inasmuch  as  there  is  no  allegation  in  the  complaint  from  which 
fraud  can  be  assumed  or  implied,  such  fact  could  not  be  proved  upon 
the  trial.  The  answer  to  this  suggestion  is  that  the  action  is  brought, 
not  to  recover  on  account  of  a  fraudulent  issue  of  stock,  but  for  a 
failure  to  comply  with  the  statute  in  that,  to  use  the  words  of  the 
complaint,  "  the  whole  amount  of  capital  stock  fixed  and  limited  by 
such  company  has  never  been  paid  in  and  that  no  proper  certificate 
stating  the  amoimt  of  the  capital  so  fixed  has  ever  been  recorded.'' 
Any  fact  which  tended  to  show  that  the  stock  issued  as  full-paid  stock 
was  not  in  fc^^ct  paid  for  was  admissible.  It  was,  therefore,  compe- 
tent for  the  plaintiffs  to  prove  that  a  large  block  of  the  stock  was 
issued  to  Schenck  for  services  rendered  prior  to  the  organization  of 
the  company,  and  while  proof  of  such  fact  might  show  that  the  stock 
was  fraudulently  issued,  that  could  not  deprive  the  plaintiffs  of  the 
benefit  of  the  evidence  as  tending  to  show  that  the  stock  had  never 
in  fact  been  paid  for.  Schenck  was  the  president  of  the  corpora- 
tion from  its  organization  until  its  failure,  and  at  the  very  first 
meeting  of  the  directors,  20,000  shares  (one-fifth  of  the  entirc 
capital  stock)  were  issued  to  him  for  services  rendered  as  a  promoter 
and  organizer  of  the  corporation.  He  never  paid  for  this  stock  in 
any  other  way.  Tlie  statute  requires  that  stock  shall  be  paid  f(»r 
either  by  cash  or  property.  Services  rendered  in  bringing  a  corpora- 
tion into  existence  is  neither  cash  nor  property.  If  it  were,  then 
the  entire  capital  stock  could  be  thus  disposed  of,  and  the  only  asset 
which  the  corporation  would  have  would  be  its  naked  existence. 
The  least  that  can  be  said  of  a  transaction  of  this  character  is  that 
it  is  an  ineffectual  attempt  to  evade  the  statute.  The  resolution 
passed  by  the  board  of  directors  in  1885,  which  attempted  to  ratify 
the  act  of  the  directors  in  1881,  in  issuing  the  stock  to  Schenck,  does 
not  aid  the  defendant,  because  it  did  not  and  could  not  change  the 
character  of  tlic  original  transaction.  The  transfer  of  the  copyright 
of  the  coupon  ticket  referred  to  in  the  resolution  of  1885  was  not  a 
part  of  the  consideration  for  the  transfer  of  the  stock  to  Schenck. 
This  copyright  was  not  obtained  until  December  28,  1882,  more 
than  a  year  after  the  stock  referred  to  had  been  issued. 

Upon  reason  and  authority  alike  it  must  be  held  that  stock  issuetl 
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in  the  manner  in  which  this  was  to  Schenck  was  never  paid  for  as 
required  by  statute,  and  by  reason  of  such  failure  stockholders 
became  liable  to  creditors  of  the  corporation  situated  as  these  cred- 
itors are. 

Other  exceptions  were  taken  by  the  defendant  upon  the  trial,  but 
none  of  them  deserves  serious  consideration. 

The  judgment  is  right  and  should  be  aflSrmed,  with  costs. 

Van  Brunt,  P.  J.,  Barrett  and  RumseYj  JJ.,  concurred. 
Judgments  affirmed,  with  costs. 


Irving  National  Bank,  Appellant,  v.  Wilson  Brothers  Wooden- 
ware  AND  Toy  Company,  Respondent. 

Same  v.  Same. 

JFhilure  to  record  an  amgnment  far  creditors,  executed  Saturday  afternoon,  until 
after  a  creditors'  meeting  held  the  following  Monday  at  tiDo  P.M. —  it  does  not  estab- 

.  lish  fraud — cash  sales  made  by  tlie  assignee  before  filing  his  bond  —  neglect  of  the 
assignee  to  perform  his  statutory  duties. 

The  fact  that  a  general  assignment  for  the  benefit  of  creditors,  executed  Saturday 
afternoon,  when  the  county  clerk's  office  is  closed,  is  not  recorded  until  after  a 
meeting  of  the  creditors  is  held  at  two  o'clock  on  the  following  Monday,  does 
not  establish  fraud  in  the  assignment,  nor,  where  it  appears  that  the  creditors  at 
the  meeting  requested  the  assignee  not  to  record  it,  and  that  he  only  did  so 
because  an  attachment  was  obtained  by  one  of  them  on  the  ground  that  the 
assignment  was  fraudulent,  is  the  neglect  of  the  assignee  to  record  the  assign- 
ment even  a  subject  of  criticism. 

The  fact  that  the  assignee  has  sold  small  articles  of  property  for  cash  before  he  has 
filed  his  bond,  the  sales  having  been  made  with  the  consent  of  the  creditors 
attending  a  meeting  at  which  the  party  subsequently  objecting  thereto  was 
present,  does  not  afford  a  just  ground  of  complaint. 

SembtCy  that  the  neglect  of  an  assignee  to  record  an  assignment,  or  to  do  any 
other  act  required  by  the  statute,  simply  furnishes  a  ground  for  his  removal, 
and  does  not  impair  the  title  to  the  property  assigned  or  affect  the  validity  of 
the  instrument  in  any  way. 

Appeal  by  the  plaintiff  in  each  of  the   above-entitled   actions, 
from  orders  of  the  Supreme  Court,  made  at  the  New  York  Special 
App.  Div.— Vol.  XXXIV.         61 
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Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  12th  day  of  July,  1898,  granting  the  motion  of  the 
defendant  in  each  of  the  above-entitled  actions  to  vacate  attachments 
obtained  by  the  plaintiflE  against  it. 

Charles  K  Hushmare,  for  the  appellant. 

Alhridge  C.  Smithy  for  the  respondent. 

McLaughlin,  J. : 

On  Saturday  afternoon,  the  25th  day  of  June,  1898,  the  defend- 
ant, a  domestic  corporation,  made  a  general  assignment  for  the  benefit 
of  creditors.  The  assignee  accepted  the  trust  and  took  possession 
of  the  property  assigned  by  immediately  going  to  the  defendant's 
place  of  business  and  taking  from  its  officers  the  keys  of  the  store 
occupied  by  it,  and  removing  from  a  safe  there  kept  to  his  own  pri- 
vate office  the  coi'porate  seal,  bank  books,  lease,  insurance  policies, 
etc.  On  the  same  day,  and  shortly  after  the  execution  and  delivery 
of  the  assignment,  notices  were  sent  by  the  officers  of  the  defendant 
to  its  creditor  of  a  meeting  to  be  held  by  them  at  the  office  of  the 
assignee  at  two  o'clock  on  the  following  Monday.  The  fact  that  an 
assignment  had  been  made  was  not  disclosed  in  the  notices.  The 
meeting  was  attended  by  a  representative  of  the  plaintiff  and  by 
other  creditors,  representing  in  the  aggregate  over  ninety  per  cent 
of  the  entire  indebtedness  of  the  defendant.  The  assignment  at 
this  time  had  not  been  recorded,  which  fact  was  made  known  to  the 
creditors  attending  the  meeting  by  the  assignee  himself.  When  this 
announcement  was  made  a  discussion  occurred  between  the  creditors 
as  to  whetlier  it  was  for  their  interest  to  have  the  assignment  recorded 
pending  an  investigation  of  the  affairs  of  the  defendant  by  a  com- 
mittee to  be  appointed  by  them.  After  thoroughly  considering  the 
question  a  motion  was  made  and  unanimously  carried,  requesting  the 
assignee  not  to  record  the  assignment  pending  such  investigation, 
and  he  did  not  do  so  until  a  few  days  later.  The  plaintiff,  however. 
notwithstanding  it  had  through  its  representative  joined  with  the 
other  creditors  in  requesting  the  assignee  not  to  record  the  assign- 
ment, and  before  he  had  done  so,  obtained  in  the  first  action  an 
order  of  attachment  on  the  ground  that  tlie  defendant  had  assigned 
and  disposed  of  its  property  with  intent  to  defraud  its  creditors. 
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The  assignee,  immediately  upon  obtaining  knowledge  of  such  attach- 
ment, recorded  the  assignment,  and  the  plaintiff  then  obtained  in 
the  second  action  an  order  of  attacliment  upon  the  same  grounds  as 
the  one  obtained  in  the  first.  Both  attachments  were  thereafter 
vacated,  and  it  is  from  these  orders  that  tlie  plaintiff  has  appealed. 
It  insists  that  the  Special  Term  erred  in  vacating  the  attachments 
for  the  reason  that  the  uncontradicted  facts  show  that  the  assign- 
ment was  not  executed  in  good  faith ;  that  it  was  simply  an  arrange- 
ment between  the  assignor  and  assignee  for  the  purpose  of  hindering 
and  delaying  creditors,  and  thus  enabling  the  assignor  to  settle  and 
compromise  with  them.  The  principal  ground  urged  by  the  plain- 
tiff as  tending  to  show  bad  faith  between  the  assignor  and  assignee 
is  the  fact  tliat  the  assignee  did  not  record  the  assignment  prior  to 
the  meeting  of  the  creditors  above  referred  to.  The  delay  at  most 
was  but  a  few  hours.  The  assignment  was  not  delivered  until  Sat- 
urday afternoon  and,  therefore,  could  not  be  recorded  on  that  day. 
The  delay  was  between  the  opening  of  the  clerk's  office  upon  Mon- 
day morning  and  the  time  when  the  meeting  was  held  in  the  after- 
noon. This  of  itself  was  insufficient  to  establish  a  fraudulent  purpose. 
To  vitiate  an  assignment  on  the  ground  of  fraud,  the  fraud  must  be 
proved;  it  cannot  be  presumed.  {Shultz  v.  Iloagland^  85  N.  Y, 
464.)  In  the  usual  course  of  business,  delays  of  this  character  are 
not  unusual,  and  we  do  not  think  that  the  assignee's  neglect  is  even 
a  subject  of  criticism,  especially  in  view  of  the  fact  that  whatever 
he  did  was  done  openly ;  that  at  the  first  opportunity  he  made 
known  to  the  creditors  just  what  he  had  done,  and  put  them  in  pos- 
session of  all  tlie  information  which  he  had,  both  as  to  the  assign- 
ment itself  and  the  property  covered  by  it. 

Keither  do  we  think  the  fact  that  the  assignee  sold  small  articles 
of  property  for  cash  before  he  had  filed  his  bond  is  subject  to  the 
criticism  made  by  the  plaintiff.  These  articles  were  sold  with  the 
consent  of  the  creditors  attending  the  meeting,  and  the  plaintiff, 
being  represented  at  the  meeting  and  taking  part  in  the  same,  can- 
not now  be  heard  to  complain  of  the  act  of  the  assignee  in  that 
respect. 

A  careful  consideration  of  the  record  fails  to  disclose  a  single  fact 
from  which  it  can  fairly  be  said,  or  even  inferred,  that  a  fraudulent 
purpose  was  contemplated  by  either  the  assignor  or  assignee  in  the 
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execution  and  delivery  of  the  assignment,  and  whatever  may  have 
been  done  by  either  of  the  parties  after  its  execution  and  delivery 
could  not  affect  the  validity  of  it,  because  the  title  to  the  property 
assigned  passed  upon  the  delivery,  and  was  then  lodged  in  the 
assignee  for  the  benefit  of  the  creditoi-s.  If  the  assignee  thereafter 
failed  to  record  the  instrument,  or  to  do  any  other  act  required  of 
him  by  the  statute,  that  simply  furnished  a  ground  for  his  removal, 
and  did  not  and  could  not  impair  the  title  to  the  property  assigned 
or  affect  the  validity  of  the  instrument  in  any  way.  ( War^ier  v. 
Jaffray,  96  N.  Y.  248.)  To  hold  otherwise  would  simply  permit  an 
assignee  to  defeat  the  operation  of  the  trust  created  by  neglecting 
to  perform  a  duty  cast  upon  him.  We  are  satisfied  that  the  assign- 
ment was  made  in  good  faith  for  the  purpose  of  securing  a  distribu- 
tion of  the  assets  of  the  assignor  among  its  creditors,  and,  therefore, 
each  order  appealed  from  should  be  atfinned,  with  ten  dollars  costs 
and  disbursements. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  In  graham,  J  J., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements  in  each 
case. 
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Jacob  Ruess,  Appellant,  v,  Abbie  L.  Ewen,  Respondent. 

Vendor  andpurduuer —  title  originating  in  a  taa  lease,  <tflei*  the  expiration  of  which 
tlie  tenant  has  continued  in  poeaession  —  a  title  by  adverse  possession  must  rest  on 
unassailable  proof  thereof. 

A  title  originating  in  a  tax  lease  for  a  term  of  thirty-five  years,  expiring  in  1857 
(the  tenant  under  which  and  his  devisees  and  saccesaors  after  the  expiration  of 
the  term  of  the  lease  continue  in  possession  of  the  premises),  is  not  a  marketable 
title  which  a  purchaser,  under  a  contract  executed  in  1894,  will  be  required  to 
accept,  unless  it  is  demonstrated  to  a  reasonable  degree  of  certainty  that  the 
parol  evidence  in  support  of  a  title  by  adverse  possession  cannot  be  contradicted. 

Appeal  by  the  plaintiff,  Jacob  Ruess,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  New  York  on  the  29th  day  of  March, 
1898,  upon  tlie  report  of  a  referee  directing  the  dismissal  of  his 
complaint. 
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William  H.  Stoohwell^  for  the  appellant. 
Talhnadge  W,  Foster^  for  the  respondent. 

McLaughlin,  J. : 

In  1894  the  plaintiff  and  the  defendant  entered  into  a  contract  for 
the  purchase  and  sale  of  certain  real  estate  in  the  city  of  New  York, 
and  at  the  time  of  the  execution  of  the  contract  the  plaintiff  paid 
to  apply  thereon  the  sum  of  $500,  and  he  thereafter  expended  $300 
in  searching  the  title.  At  the  time  iixed  for  the  final  closing  of  the 
contract  the  plaintiff  refused  to  accept  a  deed  or  pay  the  balance  of 
the  purchase  money  upon  the  ground  that  the  defendant  did  not 
have  a  marketable  title,  and  he  then  demanded  a  return  of  the 
money  theretofore  paid  and  the  expenses  incurred  by  him.  The 
defendant  refused  to  comply  with  such  demand,  and  this  action  was 
brought  to  recover  such  sums.  The  issues  involved  were  sent  to  a 
referee,  who  reported  in  favor  of  the  defendant,  and  from  the  judg- 
ment entered  upon  his  report  the  plaintiff  has  appealed. 

Upon  the  trial  it  appeared  that  the  defendant's  title  was  derived 
through  mesne  conveyances  from  one  Daniel  Ewen,  who  entered 
into  possession  of  the  land  in  question  in  1822  under  a  tax  lease 
given  by  the  city  of  New  York  for  the  non-payment  of  taxes ;  that 
this  lease  ran  for  thirty-five  years  from  the  time  it  was  given,  and 
expired  on  the  18th  of  April,  1857.  It  also  appeared  that  after  the 
expiration  of  the  lease  Daniel  remained  in  possession  and  collected 
the  rents  until  he  died  in  January,  1865;  that  he  left  a  will  in  and 
by  which,  after  making  certain  specific  bequests,  he  gave  the  rest, 
residue  and  remainder  of  his  property  to  his  four  sons,  William, 
Norman,  Edward  and  Austin  ;  that  shortly  after  his  death  William 
■and  Norman  conveyed  all  their  right,  title  and  interest  to  this  land 
to  their  brothers  Edward  and  Austin  ;  that  Edward  died  in  1876, 
also  leaving  a  will  in  and  by  which  he  devised  all  his  right,  title  and 
interest  to  Austin ;  and  that  in  December,  1877,  Austin  conveyed 
his  interest  to  one  Rickart,  and  Rickart,  on  the  same  day,  conveyed 
the  same  to  the  defendant,  the  wife  of  Austin,  and  that  this  consti- 
tuted the  only  record  title  defendant  had. 

An  effort  was  made  by  the  plaintiff  upon  the  trial  to  establish  that 
the  actual  title  to  the  land  at  the  time  the  lease  was  given  to  Daniel 
Ewen  was  in  one  Adam  Brown,  and  considerable  evidence  was  given 
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to  establish  that  fact.  But  the  conchision  we  have  reached  rendered 
it  unnecessary  to  determine  whether  the  plaintiff's  effort  was  suc- 
cessful or  not.  If  the  defendant  did  not  have  a  marketable  title 
then  it  was  immaterial  to  the  plaintiff  in  whom  the  title  was. 

The  defendant's  claim  is,  and  that  was  the  conclusion  which  the 
referee  reached,  that  her  title  is  a  marketable  one,  it  having  become 
so  by  adverse  possession.  But  we  are  unable  to  reach  that  conclu- 
sion. We  do  not  think  it  can  be  said  on  the  facts  here  presented, 
that  a  man  of  reasonable  care  and  prudence  would  be  willing  to 
accept  the  title,  the  validity  and  maintenance  of  which  must  of 
necessity  depend  in  no  small  degree  upon  the  establishment  of  facts 
showing  a  possession  hostile  to  the  true  owners  long  enough  to 
become  in  law  a  good  title.  Title  by  adverse  possession,  of  course, 
was  not  obtained  while  Daniel  Ewen  was  in  possession  under  the 
lease  from  the  city.  It  must,  therefore,  have  been  obtained,  if  at 
all,  after  the  expiration  of  the  right  to  occupy  under  that  lease,  and 
whether  the  occupancy  from  that  time  to  the  time  the  contract  with 
plaintiff  was  executed  was  such  as  the  law  requires  to  make  a  good 
title,  depends  upon  several  facts  concerning  which  the  defendant 
offered  no  evidence.  It  has  been  held  that  possession  under  such  a 
lease,  however  long  it  has  continued,  of  itself  forms  no  defense  to  an 
action  by  the  real  owner.  {Bedell  v.  Shaw^  59  N".  Y.  46 ;  huhbell 
v.  Weldon,  Lalor's  Sup.  142.)  Who  the  true  owners  were  during  this 
time,  or  whether  they  were  under  a  disability  so  that  the  statute 
would  not  run  against  them,  did  not  appear.  If  the  true  owners 
were  so  situated  or  under  sucli  a  disability  that  they  could  not  assert 
their  rights  then  the  occupancy  was  not  adverse  to  and  the.Statate 
of  Limitation  did  not  run  against  them.  {Fleming  v.  Sumhanu 
100  N.  Y.  1.)  The  most  that  can  be  said  of  this  title  is  that  its 
validity  depends  upon  facts  to  be  determined  by  parol  evidence, 
and  courts  of  equity  will  not  force  such  a  title  upon  a  purchaser 
against  his  will  unless  it  has  been  demonstrated  to  a  reasonable 
degree  of  certainty  that  the  parol  evidence  cannot  be  contradicted. 

The  conclusion  thus  reached  is  sanctioned  by  an  unbroken  line  of 
authorities  in  this  State.  Thus,  in  Moore  v.  Williams  (115  K".  Y 
686)  the  court  said,  ^*  A  purchaser  will  not  generally  be  compelled  to 
take  a  title  when  there  is  a  defect  in  the  record  title  which  can  be 
cured  only  by  a  resort  to  parol  evidence,"  and  in  Irving  v,  Camjpbdl 
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(121  N.  T.  353),  "  It  would  especially  be  unjust  to  compel  a  pur- 
chaser to  take  a  title,  the  validity  of  which  depended  upon  a  question 
of  fact,  where  the  facts  presented  upon  the  application  might  be 
changed  on  a  new  inquiry  or  are  open  to  opposing  influences." 
McPheraon  v.  SchacU  (149  N.  Y.  16)  is  to  the  same  effect,  the 
court  there  saying,  "  Where  there  is  a  defect  in  the  record  title 
which  can  be  supplied  only  by  resort  to  parol  evidence  and  the 
title  may  depend  upon  questions  of  fact,  the  general  rule  is 
that  the  purchaser  will  not  be  required  to  perform  his  contract ;  '* 
and  in  the  recent  case  of  Blanch  v.  Sadlier  (153  N.  Y.  556)  the 
court  further  emphasizes  the  rule  previously  announced  by  saying, 
"  And  although  the  title  tendered  may  in  fact  be  good,  yet  if  it  is 
subject  to  reasonable  doubt,  depending  upon  the  ascertainment  of 
some  material  fact  extrinsic  to  the  record  title,  to  be  found  by  a 
jury  when  the  question  arises,  the  purchaser  in  general  will  not  be 
required  to  complete  the  purchase." 

The  legal  presumption  is  that  the  possession  of  land  is  in  subordi- 
nation to  the  rights  of  the  one  having  the  actual  title,  and  for  that 
reason  it  has  frequently  been  held  that  it  is  not  sufficient  to  establish 
title  by  adverse  possession  to  show  that  the  possession  has  been 
undisturbed  for  more  than  twenty  years.  The  proof  must  go  beyond 
that  and  show  that  the  possession  has  been  in  hostility  to  the  true 
owner.  The  acquiescence  of  the  true  owner  in  the  hostile  claim  of 
title  for  the  requisite  time  must  appear,  or  facts  from  which  such 
acquiescence  can  be  inferred.  {Ileller  v.  Cohen^  154  N.  Y.  299.) 
Such  acquiescence  does  not  appear,  and  no  such  inference  can  be 
drawn  from  the  record  in  tins  case. 

The  judgment  should  be  reversed  and  a  new  trial  granted  before 
another  referee,  with  costs  to  the  appellant  to  abide  the  event 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  Ingraham,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered  before  another  referee, 
with  costs  to  appellant  to  abide  event. 
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Lizzie  H.  Zerega,  Respondent,  v.  Ernst  Will,  Appellant. 

Action  for  rent  —  a  former  judgfnent  for  rent  due  under  t?ie  same  lease  is  eonduHve 
as  to  the  defenses  of  eviction  and  surrender  prior  to  its  rendition  —  when  tlie  tenant 
asswnes  the  risk  of  t/ie  condition  of  tlie  demised  premises. 

In  an  action  to  recover  rent,  to  which  the  defenses  of  eviction  from  and  surrender 
and  acceptance  of  the  demised  premises  are  interposed, •  proof  of  a  judgment 
recovered  in  a  previous  action  between  the  same  parties  for  rent  dije  under  the 
same  lease  is  a  conclusive  answer  to  such  defenses,  as  to  any  matters  occurring 
prior  to  its  rendition. 

Where  a  tenant  has  had  an  opportunity  to  examine  the  demised  premises  prior 
to  the  time  that  the  lease  was  made,  and  the  lease  contains  no  express  covenant 
of  warranty,  the  tenant  assumes  the  risk  of  their  condition. 

Appeal  by  the  defendant,  Ernst  Will,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  28th  day  of  February, 
1898,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court. 

Joseph  I.  Green^  for  the  appellant. 

Thomas  11.  Barowsky^  for  the  respondent. 

McLaughlin,  J. : 

The  plaintiff,  by  an  instrument  in  writing  for  a  term  and  at  a 
monthly  rental  therein  specified,  leased  to  the  defendant  a  portion 
of  a  building.  The  defendant  paid  the  rent  for  the  first  month 
(May,  1890),  and  went  into  and  continued  in  possession  of  the»8ame 
until  near  the  close  of  the  month,  when  he  vacated.  When  the  rent 
for  the  next  month  (June)  became  due,  the  defendant  having  failed 
to  pay,  the  plaintiff  brought  an  action  in  the  City  Court  of  New 
York  to  recover  the  same.  The  defendant  appeared  in  that  action, 
and  the  defense  there  interposed  was  substantially  the  same,  except 
surrender  and  acceptance,  as  the  one  intei-posed  in  this  action.  The 
action  was  tried  and  the  plaintiff  had  a  judgment  for  the  amount 
claimed.  The  balance  of  the  rent  under  the  lease  having  become 
due  and  the  defendant  having  failed  to  pay,  this  action  was  brought, 
and  the  defendant  had  a  judgment  for  the  amount  claimed  and  the 
defendant  has  appealed. 

The  judgment  is  assailed  principally  upon  the  ground  of  errors 
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alleged  to  have  been  committed  by  the  trial  court  (1)  in  permitting 
the  plaintiff  to  put  in  evidence  the  judgment  roll  in  the  City  Court 
action,  and  (2)  in  excluding  certain  testimony  offered  by  the 
defendant. 

We  think  the  judgment  roll  was  admissible.  The  action  was 
between  the  same  parties  to  recover  rent  claimed  to  be  due  under 
the  lease  here  involved.  The  defendant  there  claimed  he  ought  not 
to  pay  because  he  had  been  evicted,  and  that  is  one  of  the  defenses 
here  relied  upon.  That  he  was  not  evicted  prior  to  the  time  the  rent 
for  the  month  of  June  became  due  was  settled  and  determined  in 
the  City  Court  action,  and  the  judgment  there  rendered  conclusively 
determined  and  established  that  fact.  {Gates  v.  Preston^  41  N.  Y. 
113 ;  Webb  v.  Buckelew,  82  id.  559  ;  Griffin  v.  Lop.g Idand R.  R,  Co,^ 
102  id.  449.)  There  was  no  evidence  upon  the  trial  of  this  action  that 
the  defendant  was  evicted  after  the  rent  for  the  month  of  June 
became  due.  Indeed,  it  affirmatively  appeared  from  the  defend- 
ant's own  testimony  that  he  left  the  leased  premises  before  the  first 
day  of  June,  and  his  testimony  was  not  disputed,  but  was  supported 
by  that  of  several  other  witnesses.  It  is  apparent,  therefore,  that 
the  judgment  roll  was  admissible  as  bearing  upon  the  defense  of 
eviction.  It  was  also  admissible  as  bearing  upon  the  question  of 
whether  there  had  been  a  surrender  and  acceptance.  The  defend- 
ant testified  that  he  left  the  premises  "  the  latter  part  of  May,"  and 
his  contention  is  that  when  he  vacated  he  surrendered  the  premises 
to  and  the  same  were  accepted  by  the  plaintiff.  That  question  was, 
however,  settled  and  determined  in  the  action  in  the  City  Court, 
and  the  judgment  then  rendered  is  conclusive  and  binding  upon  the 
parties  upon  that  subject.  "  The  rule  is  well  settled,"  where  the 
Second  action  is  upon  the  same  claim  or  demand  as  the  first,  "  that  a 
former  judgment  of  a  court  of  competent  jurisdiction  is  final  and 
conclusive  between  the  parties,  not  only  as  to  the  matter  actually 
determined,  but  as  to  every  other  matter  which  the  parties  might 
have  litigated  and  have  decided  as  incident  to  or  essentially  con- 
nected with  the  subject-matter  of  the  litigation  within  the  purview 
of  the  original  action,  either  as  matter  of  claim  or  of  defense." 
{Griffin  V.  Long  Island  R,  R,  Co.^  supra  ;  Cromwell  v.  County  of 
Sac,  94  U.  S.  351.) 
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Upon  the  trial  the  defendant  endeavored  to  show  by  his  own  tes- 
timony a  surrender  and  acceptance  of  the  premises.  The  t'^stimony 
was  excluded  upon  the  objection  of  the  plaintiff  and  we  tliink  prop- 
erly. Each  of  the  questions  to  which  objection  was  made  related 
to  a  time  prior  to  the  rendition  of  the  judgment  in  the  City  Court 
action,  and  each  ruling  simply  went  to  tlie  extent  of  excluding  evi- 
dence of  a  surrender  prior  to  that  time.  Had  the  defendant  sought 
to  prove  a  surrender  and  acceptance  subsequent  to  the  time  the 
plaintiff's  right  to  recover  rent  for  the  month  of  June  accrued, 
the  testimony  would  have  been  proper  and  admissible,  but  this  he 
did  not  attempt  to  do,  and  the  reason  is  obvious.  The  defendant 
had  testified  that  he  left  tlie  premises  in  May,  and,  therefore,  he 
was  asked  if  he  did  not  surrender  in  J/ay,  June  or  July, 

Tlie  court  also  properly  declined  to  receive  evidence  as  to  the 
condition  of  the  basement.  It  appeared  that  the  defendant  had 
an  opportunity  to  examine  the  premises  leased  prior  to  the  time 
the  lease  was  made,  and  the  lease  contained  no  express  covenant  of 
warranty,  in  the  absence  of  which  the  defendant  assumed  the  risk 
of  their  condition.     {Franldin  v.  Brown^  118  N.  Y.  110.) 

The  defendant  failed  to  establish  any  defense  to  the  action. 
There  was  an  entire  failure  of  proof  showing,  or  tending  to  show, 
either  an  eviction  or  a  surrender  and  acceptance.  The  trial  court, 
therefore,  was  right  in  directing  a  verdict  for  the  plaintiff. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

Van  Brunt.  P.  J.,,  Barrett,  Rumsey  and  Ingkaham,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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John  R.  Auld,  Appellant,  v.  The  Manhattan  Life  Insurance       laiesneio 
Company,  Respondent. 

Negligence — accident  on  a  passenger  eUtator  having  a  door  operated  by  a  button  in  the 
floor — proof  of  notice  of  tJie  dangerous  consti^ction  of  the  door  and  of  similar 
accidents —  negligence  of  tlie  master  co-operating  with  that  of  a  felloW'Sertant  of 
an  injured  employee. 

A  corporation  owning  a  large  office  building  in  the  city  of  New  York  equipped 
a  passenger  elevator  therein  with  a  heavy  iron  door  which  opened  when  the 
elevator  man  pressed  a  button  in  the  floor  of  the  car  with  his  foot,  and  closed 
with  force  when  the  pressure  was  removed,  it  being  impossible,  after  the  door 
commenced  to  close,  to  stop  it  by  again  pressing  the  button. 

In  an  action  against  the  corporation  by  an  employee  thereof  to  recover  damages 
for  personal  injuries  sustained  by  him  in  consequence  of  being  caught  by  the 
door,  which  suddenly  closed  while  he  was  attempting  to  enter  the  elevator, 

Held,  that  proof  that  the  superintendent  of  the  building  had  complained  of  the 
door  to  the  defendant's  president,  and  that  at  least  one  other  person  had  been 
caught  by  the  door  in  substantially  the  same  way  that  the  plaintiff  had,  was 
competent,  and  that  if  given  it  presented  a  question  for  the  jury  whether  an 
elevator  door  so  constructed  that  if  the  operator  was  pushed  or  jostled  by  the 
persons  riding  in  the  car,  or  if  he  inadvertently  or  carelessly  removed  his  foot 
from  the  button,  the  door  was  at  once  freed  from  his  control  and  was  likely  to 
produce  injury  to  a  person  entering  the  car,  was  a  safe  appliance  to  be  used 
under  the  circumstances; 

That,  assuming  that  the  plaintiff  was  a  fellow-servant  of  the  elevator  man,  and 
that  the  accident  resulted  from  the  negligence  of  the  latter  in  removing  his 
foot  from  the  button,  such  facts  would  not  be  fatal  to  the  plaintiff's  recovery, 
as  a  master  is  liable  in  case  his  negligence  co-operates  with  that  of  a  co-servant 
in  producing  injury  to  an  employee. 

Appeal  by  the  plaintiff,  John  R.  Auld,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  26th  day  of  January, 
1898,  upon  the  dismissal  of  his  complaint  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term. 

Sumner  B,  Stiles^  for  the  appellant. 

CharlcB  C,  Nddal^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  damages  for  personal  injuries 
caused  by  the  defendant's  negligence.  Upon  the  trial  the  plaintiff  was 
nonsuited,  and  from  the  judgment  entered  thereon  he  has  appealed. 
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In  determining  whether  the  learned  trial  court  erred  in  thus  sum- 
marily disposing  of  the  ease,  the  plaintiflE  is  entitled  to  have  the 
testimony  considered  in  the  manner  most  favorable  to  him,  and  he 
is  also  entitled  to  the  benefit  of  any  inference  of  fact  that  can  fairly 
be  drawn  from  it.  Turning  then  to  the  testimony  as  it  appears  in 
the  record  before  us,  it  will  be  found  that  the  defendant  at  the  time 
in  question  was  the  owner  and  in  possession  of  a  large  building 
upwards  of  sixteen  stories  in  height,  situated  on  one  of  the  principal 
streets  in  the  business  portion  of  the  city  of  New  York ;  that  a  por- 
tion, of  the  building  wao  occupied  by  the  defendant,  but  the  greater 
part  by  tenants  —  lawyers,  brokers,  etc.  —  for  business  purposes ; 
that  the  defendant,  for  the  benefit  of  the  tenants  and  its  employees, 
had  placed  and  was  operating  in  the  building  a  passenger  elevator, 
the  door  of  which  was  iron  and  weighed  about  200  pounds ;  that 
this  door  worked  automatically  by  a  pneumatic  pressure  of  about 
25  pounds  to  the  square  inch,  opening  when  the  operator  pressed  a 
button  on  the  floor  of  the  car,  and  closing  when  the  pressure  was 
removed ;  that  if  the  operator,  either  by  accident  or  design,  removed 
his  foot  from  the  button,  the  door  quickly  closed  with  force,  and 
after  it  had  started  to  close  it  could  not  be  stopped  by  again  press- 
ing the  button ;  that  most  elevator  doors  were  opened  and  closed  in 
a  different  manner — with  the  hand;  that  the  plaintiff  was  an 
employee  of  the  defendant,  acting  in  the  capacity  of  cashier  in  one 
of  its  departments  for  a  given  compensation,  and  that  he  also  had 
the  right  to  solicit  insurance  outside  the  building,  for  which  he  was 
paid  a  commission  upon  the  insurance  obtained  ;  that  on  the  3d  day 
of  September,  1895,  he  attempted  to  enter  the  elevator  in  question 
for  the  purpose  of  going  to  his  oflSce  on  the  fifteenth  floor,  when 
the  door  suddenly  closed,  catching  and  holding  him  in  such  a  posi- 
tion tliat  before  he  could  extricate  himself  or  the  elevator  be  stopped, 
one  of  his  legs  was  fractured  in  two  places.  The  plaintiff  also 
sought  to  prove,  but  upon  the  objection  of  the  defendant's  counsel 
the  evidence  was  excluded,  that  prior  to  the  time  he  was  injured, 
the  superintendent  of  the  building  had  complained  of  the  door  to 
the  defendant's  president,  and  that  at  least  one  other  person  had 
been  caught  by  the  door  in  substantially  the  same  way  that  the  plain- 
tiff was. 

We  think  the  evidence  referred  to,  which  was  excluded,  was 
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admissible,  and  that  the  plaintiff's  exceptions  to  the  rulings  of  the 
trial  court  in  excluding  it  were  well  taken.  Indeed,  it  cannot  seri- 
ously be  questioned  that  it  was  proper  for  the  plaintiff  to  show  the 
occurrence  of  other  accidents  for  the  purpose  of  making  it  appear 
that  the  defendant  had  been  warned  of  the  dangerous  character  of 
the  elevator  provided  for  the  use  of  the  tenants  in  the  building. 
{Brady  v.  Manhattan  JR.  Co,,  127  N.  Y.  46 ;  N&wall  v.  Bartlett^ 
114  id.  399  ;  Cavanagh  v.  O'Neill,  27  App.  Div.  48.)  Assuming, 
therefore,  that  the  plaintiff  had  been  permitted  to  prove  these  facts, 
can  it  be  doubted  that  the  case  as  then  presented  would  have  been 
one  for  the  jury  ?  The  general  rule  is,  that  where  the  circumstance* 
are  such  that  men  of  ordinary  prudence  and  judgment  might  differ 
as  to  the  character  of  the  act  under  the  circumstances  of  the  case,  or 
where  different  inferences  might  be  drawn  from  the  testimony,  then 
the  question  must  be  submitted  to  and  determined  by  the  jury. 
{Thurher  v.  Harlem,  etc.,  E.  R.  Co.,  60  N.  Y.  331 ;  Hays  v.  Miller,. 
70  id.  112;  Connolly  v.  Knickerbocker  Ice  Co.,  114  id.  104.)  The 
danger  of  operating  an  elevator  equipped  as  this  one  was,  in  a  large 
building  occupied  by  many  business  people  in  a  populous  city,  was. 
obvious.  If  the  operator  was  pushed  or  jostled  by  the  persons  riding 
in  the  car,  or  if  he  inadvertently  or  carelessly  removed  his  foot  from 
the  button,  the  door  was  at  once  freed  from  his  control  and  nothing 
but  injury  could  result  to  a  person  who  was  then  entering  the  car. 
The  least  that  can  be  said  is  that  men  of  ordinary  prudence,  judg- 
ment and  discretion  might  differ  as  to  whether  it  was  a  safe  appli- 
ance to  use  under  the  circumstances.  The  language  of  the  Court  of 
Appeals,  speaking  through  Ruger,  Ch.  J.,  in  reversing  the  judg- 
ment in  Stringham  v.  Stewart  (100  N.  Y.  516),  where  a  nonsuit  was 
granted  upon  the  trial,  is  applicable  to  the  facts  here  presented.  It 
is  there  said :  ''  The  danger  of  so  constructing  an  elevator  as  to 
require  unremitted  attention  and  faultless  accuracy  on  the  part  of  a 
fallible  agency  in  the  application  of  power  thereto  in  order  to  avoid 
serious  injury  to  persons  transported  on  it,  is  so  obvious  that  it  needs 
neither  proof  nor  argument  to  establish  its  existence."  The  same  prin- 
ciple was  enunciated  in  Tonkins  v.  N.  Y.  Ferry  Co.  (47  Hun,  662). 
The  defendant,  however,  insists  that  the  accident  was  caused  by 
the  negligence  of  the  operator  in  removing  his  foot  from  the  but- 
ton, and  that,  inasmuch  as  he  was  a  fellow-servant  of  the  plaintiff, 


Google 


Digitized  by  LjOOQ 


494  SAUGERTIES  BANK  v.  MACK. 


First  Dbtartment,  November  Term,  1898.  [Tol.  34. 

the  nonsuit  was  properly  granted.  The  conclusion  we  have  reached 
renders  it  unnecessary  for  us  to  determine  at  this  time  whether  the 
plaintiff  and  the  operator  were  co-servants.  The  rule  is  well  settled 
that  where  the  negligence  of  the  master  and  that  of  a  co-servant 
co-operate  in  producing  an  injury  to  an  employee,  the  master  is 
nevertlieless  liable ;  "  that  a  fellow-servant  m.ay,  by  care  and  caution, 
operate  a  dangerous  and  defective  machine  so  as  not  to  produce  an 
injury  to  the  others,  does  not  exempt  the  master  from  his  liability 
for  an  omission  to  perform  the  duty  which  the  law  imposes  upon 
liim  of  exercising  reasonable  care  and  prudence  in  furnishing  safe 
and  suitable  appliances  for  the  use  of  his  servants.  The  rule  which 
excuses  the  master  under  such  circumstances  presupposes  that  he 
has  performed  the  obligations  which  the  law  imposes  upon  him,  and 
that  the  injury  occure  solely  through  the  negligence  of  the  co-em- 
ployee." {Strhigham  v.  Stewart^  supra.  See,  also,  Pantzar  v.  TiUy 
FoaUr  Iron  Mining  Co.,  99  N.  Y.  368.) 

It  follows  from  what  has  been  said  that  the  plaintiff's  exceptions 
to  the  rulings  of  the  trial  court  in  excluding  the  evidence  referred 
to  and  in  granting  the  nonsuit  were  well  taken,  and  that  the  judg- 
ment must  be  reversed  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  Ingraham,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


The  Saugerti?:s  Bank,  Respondent,  v.  James  C.  Mack  and  Jane 
C.  Mack,  Appellants. 

Fraudulent  transfer  —  emdeiice  establishing  the  fraud  —  books  of  account  kepi  bjf  the 
traiisferrer  —  wJieii  admissible  against  both  the  transferrer  and  transferee. 

Evidence  that  after  a  debtor  had  transferred  his  business  to  his  mother,  the  busi- 
ness was  carried  on  by  the  mother  in  substantially  the  same  manner  that  it  bad 
been  theretofore,  the  son  being  put  in  charge  at  a  salary  of  twenty-five  doUan 
per  week,  payable  out  of  the  proceeds  of  the  business,  under  an  agreement 
entered  into  at  or  about  the  time  the  transfer  was  made,  is  very  strong  evidence 
of  fraud,  especially  when  taken  in  connection  with  the  fact  Chat  the  value  of 
the  property  transferred  was  largely  in  excess  of  the  alleged  considemtioD  for 
the  transfer,  and  that  the  debtor  failed  to  enter  upon  his  books  receipts  fro« 
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the  business  amounting  to  several  thousand  dollars  received  by  him  at  or  imme- 
diately preceding  the  transfer. 
Where  the  consideration  for  the  transfer  was  an  alleged  loan  made  by  the  mother 
to  the  son,  the  books  of  account  kept  by  the  sod,  showing  that  whatever 
moneys  had  been  loaned  to  him  by  his  mother,  had,  prior  to  the  transfer, 
been  substantially  repaid,  are  admissible  in  evidence  not  only  against  the  son 
but  also  against  the  mother. 

Appeal  by  the  defeadaiits,  James  C.  Mack  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  22d  day  of 
September,  1897,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  New  York  Special  Term  setting  aside  certain  instru- 
ments on  the  ground  of  fraud. 

Z.  Laflin  Kellogg^  for  the  appellants. 

Edward  A.  Ilibhard^  for  the  respondent. 

McLaughlin,  J. : 

Tliis  is  an  action  by  a  judgment  creditor  to  set  aside  certain  trans- 
fei*8  on  the  ground  that  they  were  made  with  intent  to  hinder,  delay 
and  defraud  creditors.  The  plaintiflE  had  a  judgment  for  the  relief 
asked,  froril  whicli  the  defendants  have  appealed.  We  are  entirely 
satisfied  with  the  conclusion  reached  by  the  trial  court,  and  we  are 
unable  to  see  how  any  other  conclusion  could  have  been  reached 
iipon  the  facts  presented. 

The  defendants  are  mother  and  son,  and  at  the  time  when  the  son 
made  the  transfers  referred  to,  no  actual  consideration  passed  from  her 
to  him.  The  transaction,  however,  was  attempted  to  be  sustained  upon 
the  ground  that  he  was  indebted  to  her  for  money  previously  loaned, 
but  the  facts  presented  clearly  established  that  he  was  not  indebted 
to  her  at  that  time,  and  that  the  transfers  were  simply  an  effort  to 
put  all  his  property  beyond  the  reach  of  creditors. 

(1)  The  account  given  by  the  mother  of  the  loan,  as  well  as  that 
given  by  the  son,  was  unreasonable  and  unworthy  of  belief.  She 
testified  that  she  obtained  a  part  of  the  money  from  the  "Old 
country"  and  the  balance  by  her  own  labor,  and  when  asked  in 
what  way  she  kept  an  account  of  the  amounts  loaned  she  replied,  "  I 
kept  account  in  my  head.  Q.  Then  you  never  put  down  on  any 
paper  the  amount?  A.  No,  sir."  And  the  son  testified  that  he 
kept  account  of  it  for  some  time  and  tlien  stopped  for  the  reason, 
as  he  said,  "  I  knew  I  could  trust  my  mother." 
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(2)  The  books  of  account  kept  by  the  son  show  that  whatever 
money  had  been  loaned  to  him  by  his  mother  had,  prior  to  the  time 
of  the  transfers,  been  substantially  repaid.  These  books  were  admis- 
sible, not  only  against  the  son,  but  also  against  the  mother.  This  is 
precisely  what  the  Court  of  Appeals  held  in  WhiU  v.  Be^ijamirir 
(150  N.  Y.  258).  The  books  also  showed  other  entries  equally  sig- 
nificant. They  showed  that  at  or  about  the  time  when  some  of  the 
money  was  claimed  to  have  been  loaned,  the  son  actually  paid  to  the 
mother  money,  and  it  is  incredible  that  the  son  would  go  through 
the  idle  ceremony  of  borrowing  money  from  his  mother  one  day  for 
the  sake  of  repaying  it  to  her  the  next. 

(3)  Other  facts  were  made  to  appear  indicating  fraud.  The 
business  carried  on  by  the  son  was,  after  the  transfer,  carried  on 
by  the  mother  in  substantially  the  same  manner  that  it  had  been 
theretofore.  The  son  was  put  in  charge  at  a  salary  of  twenty-five 
dollars  per  week,  payable  out  of  the  proceeds  of  the  business,  under 
an  agreement  entered  into  at  or  about  the  time  the  transfers  were 
made.  It  might  well  be  questioned  whether  this  agreement  was 
not  in  and  of  itself  sufficient  evidence  of  fraud  to  justify  the  coui-t 
in  granting  the  relief  which  it  did.  {Brown  v.  Sherman^  16  App. 
Div.  579 ;  Kain  v.  Larkln^  4  id.  209.)  It  certainly  was  very  strong 
evidence  of  it  when  taken  in  coimection  with  the  fact  that  the  value 
of  the  property  transferred  was  largely  in  excess  of  the  alleged 
indebtedness,  and  that  the  son  failed  to  enter  upon  the  books  certain 
receipts  from  the  business  amounting  to  several  thousand  dollars^ 
received  by  him  at  or  immediately  preceding  the  transfers. 

The  acts  and  declarations  of  the  defendants,  their  relation  to  each 
other,  the  manner  in  which  the  books  of  account  were  kept,  the 
management  of  the  business  both  before  and  subsequent  to  the  trans- 
fer, and  the  value  of  the  property  transferred,  all  indicate  a  scheme 
or  purpose  to  put  substantially  all  the  property  of  the  son  beyond 
the  reach  of  his  creditors  —  and  the  trial  court  was  amply  justified 
in  reaching  that  conclusion  and  setting  aside  the  transfers. 

The  judgment  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  Ingraham,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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Henby  B.  Dorney,  Respondent,  v.  Hugh  O'Neill,  Appellant, 

Negligence  —  an  employee  assumes  the  risk  of  walking  through  a  passageway  in  which        ^  ^ 
baskets  are  stored — sudden  extinguishing  of  the  lights  —  it  must  be  shown  to  be  due       \  34  497 

■40        8 

to  some  fault  of  the  master.  ,Jo    ao 

A  servant  who  continues  in  the  master's  employ,  knowing  that  baskets  on  wheels 
are  generally  left  standing  in  a  passageway  in  the  master's  establishment, 
through  which  he  is  obliged  to  pass  in  going  from  his  work,  thereby  assumes 
the  risk  incident  to  their  presence  jn  the  passageway,  and  waives  any  claim  for 
damages  in  case  he  is  injured  in  a  collision  with  one  of  such  baskets. 

The  fact  that  the  collision  occurred  at  a  time  when  the  passageway  was  in  dark- 
ness, because  for  some  unexplained  reason  the  electric  lights  with  which  the 
passageway  was  usually  lighted  had  gone  out,  will  not  sustain  a  recovery  by 
the  servant  in  the  absence  of  evidence  establishing  that  the  extinguishing  of 
the  lights  was  due  to  some  personal  fault,  or  the  equivalent  thereof,  upon  the 
part  of  the  master. 

O'Brien,  J.,  dissented. 

Appeal  by  the  defendant,  Hugh  O'Neill,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  8th  day  of  Jan- 
uary, 1898,  upon  the  verdict  of  a  jury  for  $3,250,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  7th  day  of  January, 
1898,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Eugene  Lamb  Richards^  Jr.^  for  the  appellant. 

.  Charles  StecJcler^  for  the  respondent. 

McLaughlin,  J. : 

This  is  an  appeal  from  a  judgment  entered  upon  the  verdict  of  a 
jury  awarding  to  the  plaintiflE  $3,250  damages  for  personal  injuries 
and  from  an  order  denying  a  motion  for  a  new  trial. 

Tlie  plaintijS  was  an  employee  of  the  defendant,  and  at  the  time 
of  the  accident  was  working  in  the  basement  of  the  defendant's 
store.  In  going  to  and  from  his  place  of  work  it  was  necessary  for 
him  to  walk  through  a  hall  or  passageway  many  feet  in  length  and 
from  live  to  six  feet  in  width.  This  passageway  was  lighted  by  nine 
incandescent  electric  lamps  placed  at  intervals  along  its  entire  length. 
App.  Div.— Vol.  XXXIV.         63 
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These  lamps  were  operated  and  controlled  by  three  separate  switches ; 
those  designated  in  the  evidence  1,  2,  3,  4  and  5  by  one  switch ;  6,  7 
and  8  by  another ;  while  9,  which  was  located  at  the  end  of  the  pas- 
sageway, and  about  ninety  feet  from  where  the  plaintiff  was  injured, 
was  operated  by  still  another.  At  the  close  of  eacli  day's  work  a 
signal  was  given,  by  the  striking  of  a  bell,  for  defendant's  employees 
to  quit  work  and  leave  the  building,  and  when  this  signal  was  given, 
lights  1  to  5  were  extinguished,  and  as  soon  as  the  employees  had 
left  the  building  the  remaining  lights  were  extinguished,  except  9, 
wliich  was  kept  burning  night  and  day.  On  the  day  of  the  acci- 
dent the  signal  to  quit  work  was  given,  lights  1  to  5  were  extin- 
giiished,  and  the  plaintiff  started  to  leave  the  building,  but  before 
he  had  passed  entirely  through  the  passageway  all  the  lights  went 
out,  and  in  attempting  to  proceed  through  the  darkness  he  ran  into 
a  box  or  basket  on  wheels,  designated  in  the  evidence  a  "  wheeler,'' 
stored  in  the  passageway  and  sustained  a  very  serious  injury. 

The  recovery  obtained  by  him  is  attempted  to  be  sustained  upon 
the  ground  that  the  defendant  was  negligent,  (1)  in  storing  the 
*'  wheelers  "  in  the  passageway  ;  and  (2)  in  not  having  the  passage- 
way sufficiently  lighted. 

It  appeared  upon  the  trial,  and  the  fact  was  not  contradicted, 
that  it  had  been  the  custom  of  the  defendant  during  all  the  time 
that  the  plaintiff  had  been  in  his  employ,  which  was  about  two 
years,  to  store  "  wheelers  "  in  the  passageway,  and  that  the  plaintiff 
knew  it.  He,  himself,  testified  that  the  "  wheelers"  were  generally 
standing  in  the  passageway  every  night.  The  risk,  therefore,  of 
w^alking  through  the  passageway  by  reason  of  the  "  wheelers  "  being 
there  stored,  was  one  which  the  plaintiff  assumed,  since  it  was  inci- 
dent to  his  employment.  The  defendant  had  the  right  to  use  the 
passageway  for  such  purposes  as  he  saw  fit  in  connection  with  his 
business,  and  if  the  storage  of  the  "  wheelers "  there  was  a  source 
of  danger  to  the  plaintiff,  and  the  plaintiff  knew  of  it,  by  continuing 
in  defendant's  service  having  such  knowledge,  he  also  assumed  the 
risk.  The  rule  is  well  settled  that  the  servant  assumes,  not  only  the 
risk  incident  to  his  employment,  but  also  all  dangers  which  are 
obvious  and  apparent,  and  if  he  enters  into  or  continues  in  the  service, 
having  knowledge  of  the  danger  involved,  he  is  in  law  deemed  to 
assume  the  risk  and  to  waive  any  claim  for  damages  in  case  of  injury. 
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{Sweeney  y,  Berlin  cfe  Joiiea  Envelope  Co.j  101  N.  Y.  524;  Ilickey 
V.  Taaffe,  105  id.  26  ;  Croxon  v.  Orr,  140  id.  450 ;  Knisley  v.  Pratt, 
148  id.  372.)  The  recovery  cannot  be  sustained  upon  this  ground,  nor 
do  we  think  it  can  be  sustained  upon  the  ground  that  the  defendant 
was  negligent  in  not  sufficiently  ligliting  the  passageway.  It  is 
conceded  that  the  defendant  provided,  in  the  first  instance,  a  proper 
system  for  lighting  the  passageway  and  supplied  a  sufficient  number 
of  lamps  for  that  purpose.  These  lamps,  so  far  as  appears,  had 
never  before  failed  to  accomplisli  the  purpose  for  which  they  were 
intended,  and  the  extinguishment  of  all  of  them  was  in  direct 
violation  of  defendant's  orders.  Lamps  6,  7  and  8  were  not  to  be 
extinguished  until  the  employees  had  left  the  building,  while  lamp 
9  was  to  be  kept  burning  day  and  night.  Why  were  these  lamps 
extinguished  on  the  evening  in  question  ?  What  caused  them  to  go 
out  ?  Was  it  by  reason  of  the  negligence  of  the  defendant  or  of  a 
co-servant?  Was  it  due  to  some  defect  in  the  system  for  which  the 
defendant  was  liable,  or  was  it  due  to  some  agency  over  which  he 
had  no  control?  A  correct  answer  to  these  inquiries  cannot  be 
obtained  from  the  record  before  us.  Before  the  plaintiff  was  enti- 
tled to  recover,  it  was  necessary  for  him  to  establish  personal  fault 
on  the  part  of  the  defendant,  or  what  is  equivalent  thereto,  and 
until  he  had  done  that,  the  defendant  was  entitled  to  the  benefit  of 
the  presumption  that  lie  had  performed  his  duty.  {Cahill  v.  Hilton^ 
100  K  Y.  512.) 

The  accident  was  an  unfortunate  one,  and  the  plaintiff  was  very 
seriously  injured,  but  this  of  itself  did  not  entitle  him  to  recover. 
Before  he  could  do  that,  it  was  necessary  to  establish  facts  from 
which  it  could  be  fairly  said,  under  well-recognized  rules  of  law, 
that  his  injuries  were  due  to  some  wrongful  act,  either  of  omission 
or  commission,  of  the  defendant. 

It  follows  that  the  judgment  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  defendant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Patterson  and  Ingraham,  JJ.,  concurred ; 
O'Brien,  J.,  dissented. 

O'Brien,  J.  (dissenting) : 

I  think  there  was  sufficient  evidence  to  carry  the  question  of 
defendant's  negligence  to  the  jury. 
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The  plaintiff  was  entitled  to  liave  the  only  passage  or  mode  of 
egress  from  the  building  provided  for  him  and  the  other  employees 
of  this  large  establishment  made  and  kept  reasonably  safe.  That 
tlie  injuries  were  caused  by  the  failure  to  keep  the  passageway 
lighted  is  not  in  dispute.  Having  shown,  therefore,  the  master's 
duty  to  his  employees  with  respect  to  the  premises,  and  having  pre- 
sented evidence  from  which  the  inference  might  be  drawn  that  this 
duty  was  not  observed  on  the  night  of  the  accident,  and  that  he 
suffered  injuries  as  the  result  thereof,  I  think  the  plaintiff  made  out 
a  prima  fame  case,  and  was  entitled  to  go  to  the  jury  upon  the 
question  of  defendant's  negligence. 

It  is  not  suggested  that  plaintiff  was  guilty  of  contributory  negli- 
gence, or  that  the  amount  of  damages  awarded  was  excessive. 

I  think,  therefore,  that  the  verdict  should  be  sustained  and  the 
judgment  entered  thereon  affirmed,  and  dissent  from  the  conclusion 
reached  by  the  majority  of  the  court. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant-  to  abide 
event. 


In  the  Matter  of  the  Application  of  The  Board  of  Street  Opening 
AND  Improvement  of  the  City  of  New  York  for  and  on  Behalf  of 
the  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York 
Relative  to  the  Opening  of  Lexington  Avenue,  between  Ninety- 
seventh  and  One  Hundred  and  Second  Streets,  in  the  Twelfth 
Ward  of  the  City  of  New  York. 

James  A.  Deebino,  Appellant  and  Respondent ;  John  Schreteb, 
Respondent  and  Appellant. 

Oosts  —  an  order  not  allowing  costs,  reversed  with  costs  —  items  for  making  and 
serving  a  case  and  for  stenograjfhei^s  minutes,  not  proper. 

Where  no  costs  are  allowed  by  an  order,  made  at  the  Special  Term,  in  a  street 
opening  proceeding  in  the  city  of  New  York,  relative  to  the  compensation  of 
an  attorney  for  a  landowner,  and,  on  appeal,  the  order  is  reversed,  with  costs 
and  disbursements  to  be  taxed,  the  clerk  should  tax  the  costs  of  the  appeal 
only  and  not  tax  any  costs  for  the  proceeding  in  the  court  below. 

On  such  an  appeal,  which  is  heard  upon  copies  of  papers  used  in  the<!Ourt  below^ 
items  for  making  and  serving  a  case  and  the  disbursements  for  the  stenog- 
rapher's minutes  arc  not  taxable. 
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Cross-appeals  by  James  A.  Deering  and  John  Schreyer  from  so 
much  of  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term,  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  8th  day  of  August,  1898,  as  denies  their  respec- 
tive motions  for  a  retaxation  of  costs. 

Clarence  Z.  Ba/rher^  for  the  appellant,  respondent. 

Alexander  Thain^  for  the  respondent,  appellant. 

Van  Brunt,  P.  J. : 

The  petitioner  acted  as  attorney  for  the  respondent,  appellant, 
John  Schreyer,  in  proceedings  for  the  extension  of  Lexington  ave- 
nue through  lands,  amongst  others,  owned  by  said  Schreyer.  The 
petitioner  applied  to  the  court  for  an  order  that  he  be  paid  the 
amount  of  compensation  agreed  upon  out  of  an  award  made  for 
the  property  of  said  Schreyer.  A  reference  was  ordered  to  hear 
and  report.  On  the  coming  in  of  the  report  an  order  was  made 
directing  the  payment  to  the  petitioner  of  the  sum  agreed  upon  out 
of  the  fund  in  court,  with  costs.  Upon  appeal  to  the  Appellate 
Division  this  order  was  reversed,  with  costs  and  disbursements  to  bo 
taxed,  upon  the  ground  that  the  court  below  was  without  jurisdlC' 
tioh ;  and  an  order  was  entered  thereupon,  reversing  the  order  of 
the  court  below,  with  costs  and  disbursements  to  be  taxed,  and 
further  ordering  that  the  proceedings  be  dismissed.  The  said 
Schreyer  thereupon  presented  the  bill  of  costs  for  taxation  to  the 
clerk  as  in  an  action,  claiming  the  costs  of  an  action  in  the  proceed- 
ings in  the  court  below,  and  also  the  costs  of  the  appeal.  The 
clerk  declined  to  tax  the  costs  for  the  proceeding  in  the  court  below, 
and  taxed  the  costs  upon  the  appeal,  allowing  costs  and  disburse- 
ments as  upon  a  case  made.  A  motion  was  made  upon  the  part  of 
Schreyer  for  a  retaxation  of  these  costs,  and  a  motion  was  also  made 
upon  the  part  of  the  petitioner  for  a  retaxation.  These  motions 
were  denied,  and  an  order  was  entered  from  which  both  parties 
appeal. 

It  seems  to  be  clear  that  the  clerk  was  right  in  refusing  to  tax 
costs  in  the  proceeding  in  the  court  below,  because  no  such  costs 
have  been  allowed  by  any  adjudication  in  any  court.  The  order  as 
entered  simply  dismissed  the  proceeding.     There  was  no  allowance 
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of  costs,  and  lience  there  was  no  authority  for  the  clerk  to  tax  any. 
Costs  upon  the  appeal  were  allowed  by  the  order  of  the  Appellate 
Division  and  such  costs  were  properly  taxed  ;  but  the  disbursements 
in  respect  to  a  case  were  clearly  improper,  because  such  an  appeal  is 
not  heard  upon  a  case,  but  upon  copies  of  the  papere  used  in  the 
court  below,  which  are  certified  to  it  by  the  clerk  of  that  court, 
unless  the  parties  stipulate  as  to  the  correctness  of  such  copies. 
Therefore,  the  items  for  the  making  and  serving  a  case  of  more 
than  fifty  folios  and  the  disbursements  for  stenographer's  miilutes 
for  case  were  clearly  improper,  and  should  not  have  been  allowed. 

The  papers  before  us  seem  to  show  that  the  appeal  was  argued 
upon  the  first  term  that  it  was  upon  the  calendar  of  the  Appellate 
Division.     Hence,  there  was  no  ground  for  the  taxation  of  term  fees. 

We  think,  therefore,  that  the  order  appealed  from,  so  far  as  it 
denies  the  motion  of  Schreyer  for  a  retaxation,  should  be  affirmed ; 
and  so  far  as  it  denied  the  motion  of  the  petitioner  for  retaxation  it 
should  be  reversed,  and  the  costs  should  be  retaxed  in  the  manner 
hereinabove  indicated,  without  costs  to  either  party. 

Barrett,  Rumsey,  Patterson  and  O'Brien,  JJ.,  concurred. 

Order,  in  so  far  as  it  denies  motion  of  Schreyer  for  retaxation, 
affirmed  ;  and  in  so  far  as  it  denies  motion  of  petitioner  for  retaxa- 
tion, reversed,  and  the  costs  ordered  to  be  retaxed  in  the  manner 
indicated  in  the  opinion,  without  costs  to  either  party. 


34  ^^02  Frederick  B.  De  Berard,  Appellant,  v,  Francis  P.  Prial  and 
The  Chronicle  &  Outfitter  Company,  Defendants,  Impleaded 
with  Clucas  Publishing  Company  and  Others,  Respondents. 

Dismissal  for  a  failure  to  prosecute — the  judgment  determines  the  right  to  an 
injunction  pendente  lite  —  action  on  the  undertaking  —  reference  to  compute 
damages  thereunder. 

A  judgment  entered  upon  a  dismissal  of  an  action  for  a  failure  to  prosecute  it. 
in  which  action  an  injunction  pendente  lift  has  been  granted  to  the  plaintiff, 
determines  that  the  plaintiff  was  not  originally  entitled  to  the  injunction. 

It  seems,  that  on  an  application  by  the  defendants  for  a  reference  to  compute  the 
damages  sustained  by  them  under  the  undertaking  on  which  the  injunction 
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was  granted,  the  plaintiff's  affidavit  in  opposition  to  the  motion,  stating  the 
reasons  why  he  submitted  to  the  dismissal  of  the  action,  is  not  competent  to 
limit  the  effect  of  the  judgment. 

Appeal  by  the  plaintiflf,  Frederick  B.  De  Berard,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  27th  day  of  May,  1898,  appointing  a  referee  to  assess  the 
damages  sustained  by  th6  defendants  upon  the  undertaking  on  an 
injunction  issued  herein. 

Eugene  Frayer^  for  the  appellant. 

John  H.  Parsons^  for  the  respondents,  Clucas  Publishing  Com- 
pany and  oth($re. 

Barrett,  J. : 

The  complaint  hero  was  dismissed  for  failure  to  prosecute.  Upon 
that  dismissal  final  judgment  was  entered.  The  defendants  there- 
upon moved  for  a  reference  to  assess  the  damages  which  they  claim 
to  have  sustained  by  reason  of  an  injunction  granted  to  the  plaintiff 
at  the  commencement  of  the  action.  The  plaintiff  insisted  below, 
and  insists  here,  that  the  judgment  does  not  determine  that  he  was 
not  originally  entitled  to  the  injunction,  and  consequently  that  there 
has  been  no  breach  of  the  imdertaking  given  thereupon.  In  this 
he  is  in  error.  The  authorities  are  all  one  way  upon  the  question. 
{PacifiG  Mails.  S.  Co,  v.  Toel,  85  N.  Y.  646  ;  The  Apollinaris  Co,  v. 
Venable,  136  id.  46  ;  Manufacturers  cd  Trad^rs^  Bank  v.  Pare  Co,, 
67  Hun,  49;  Manning  v.  Casaidy,  80  id.  127.)  The  following  lan- 
guage of  Judge  Andrews  in  the  Apollinaris  case  is  directly  in 
point:  "It  would  seem  *  *  *  that  if  the  case  w^as  dismissed 
upon  the  application  of  the  defendants  for  want  of  prosecution,  the 
inference  should  be  indulged  that  no  right  to  an  injunction  existed 
when  it  was  issued,  and  the  dismissal  should  be  treated  as  an  adju- 
dication against  the  right." 

The  plaintiff  says  that  he  permitted  his  complaint  to  be  dismissed, 
because,  owing  to  facts  occurring  after  he  obtained  the  injunction, 
the  defendants  became  authorized  to  do  what  the  injunction  enjoined 
them  from  doing.  They  were  enjoined  from  doing  certain  acts 
without  a  two-thirds  affirmative  vote  of   the  stockholders  of  the 


Digitized  by  VjOOQIC 


504  ZIMMER  v.  CHEW. 


First  Department,  November  Term,  1898.  [Vol.  34. 

company.  Subsequently  tliey  secured  tliis  two-thirds  vote,  and 
thereafter  consummated  the  acts.  They  were  entitled,  however,  to 
proceed  with  the  action,  and,  if  right  in  their  primary  position,  to 
secure  a  determination  adverse  to  the  plaintiff's  original  claim. 
Otherwise,  though  improperly  enjoined,  they  could  never  obtain 
redress  upon  the  undertaking.  The  original  issue  remained  for 
determination,  notwithstanding  the  consummation,  under  later  and 
unquestioned  authority,  of  the  acts  enjoined. 

It  inj,y  be  added  that  the  supplemental  facts  referred  to  do  not 
appear  of  record.  They  are  shown  only  by  the  plaintiff's  affidavit 
in  opposition  to  the  motion  for  a  reference,  and  they  simply  amount 
to  a  statement  of  his  reasons  for  submitting  to  the  dismissal ;  in 
other  words,  a  statement  of  what  was  in  his  mind  when  he  thus  per- 
mitted the  action  to  be  determined  against  him.  All  that  appears 
of  record  is  the  final  judgment  in  the  action  dismissing  his  com- 
plaint, with  costs.  By  that  judgment  the  court  must  be  deemed  to 
have  finally  decided  that  the  plaintiff  was  not  originally  entitled  to 
the  injunction,  and,  accordingly,  the  defendants  were  authorized  to 
proceed  upon  the  undertaking. 

The  order  should,  therefore,  be  affirmed,  with  costs. 

Yan  Brunt,  P.  J.,  Rumsey,  Patterson  and  O'Brien,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Louis  L.  Zimmer,  Appellant,  v.  William  H.  Chew  and  John 
M.  Eadie,  Defendants;  George  Hagemeyer  and  Others, 
Respondents. 

Note  —  indorsement  in  blank  —  evidence  as  to  ownership  —  its  sui^renderto  the  holder 
by  his  pledgee — intent  of  a  firm  iiidorsement,  how  shoion  —  effect  of  a  testator's 
leaving  part  of  his  estate  in  the  business  of  the  firm  —  amendment  tcTiere  an  action 
is  improperly  brought  against  executors  as  such  —  appeal  where  a  motion  to  iciih- 
draw  a  juror  is  denied. 

The  indorsement  of  a  note  in  blank  by  the  payee  and  its  production  by  the  plain, 
tiff  in  an  action  thereon  are  primxi  facie  evidence  of  the  latter's  ownership  of 
it,  and  the  existence  of  subsequent  indorsements  does  not  affect  this  presump- 
tion, especially  where  they  are  canceled. 
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The  fact  that,  three  days  before  the  note  was  made,  the  payee  gave  to  the  plain- 
tiff in  the  action  a  power  of  attorney  to  collect  and  receive  all  moneys  payable 
to  him,  and  that  the  plaintiff  received  the  note  for  the  payee  and  acknowledged 
payment  of  a  part  of  it,  does  not  necessarily  rebut  the  legal  presumption  of 
ownership  in  the  plaintiff  or  establish  that  he  was  a  mere  collecting  agent. 

The  surrender  of  the  note  by  a  pledgee  and  creditor  of  the  plaintiff  implies  either 
that  the  debt  has  been  paid  or  that,  though  not  paid,  the  pledgee  intended  to 
relinquish  his  lien  upon  the  note,  and  justifies  the  parties  liable  upon  the  note 
in  paying  it  to  the  plaintiff. 

A  written  agreement  by  a  corporation  to  indorse  a  series  of  notes  to  facilitate 
their  discount  by  certain  firms,  is  competent  evidence  that  a  note  of  such  series, 
subsequently  executed,  was  indorsed  by  paid  corporation  with  the  inten- 
tion of  giving  the  makers,  one  of  the  firms  specified  in  the  agreement,  credit 
with  the  payee. 

A  firm  which,  on  the  seventh  of  August,  agreed  to  become  liable  as  a  joint 
maker  on  a  note  given  for  the  purchase  of  land  in  which  it  was  to  have  an 
interest,  will  not  be  presumed,  on  the  ninth  of  the  same  month,  to  have 
indorsed  such  note  with  the  intent  that  it  should  involve  no  liability  whatever 
on  its  part  to  the  seller  of  the  land;  and  the  fact  that  it  was  agreed  that  a 
certain  company  should  become  a  second  indorser,  and  that  the  firm  should 
indemnify  it  against  all  loss  by  reason  of  its  indorsement,  the  company 
thus  becoming  a  surety  w^ith  a  right  of  recourse  against  the  firm,  is  cogent 
evidence  that  the  firm  was  also  liable  on  its  indorsement  directly  to  the  payee 
of  the  note. 

In  an  action  upon  such  a  note,  one  of  the  makers  may  testify  as  to  what  was  said  to 
him  by  a  member  of  the  firm  indorsing  the  note  in  regard  to  the  giving  of  the 
note;  and  may  also  testify  as  to  what  the  member  of  the  firm  said  in  reference 
to  the  responsibility  of  the  indorsers,  and  may  state  the  nature  of  the  transaction 
under  which  the  note  was  given  to  the  plaintiff,  and  the  plaintiff  may  also  prop- 
erly be  asked  whether  he  accepted  the  note  on  the  faith  of  the  indorsements. 

A  testator,  by  leaving  a  portion  of  his  estate  in  the  business  of  a  firm  in  which  he 
was  a  member,  with  directions  that  his  two  sons,  his  previous  partners,  should 
continue  to  conduct  the  business  on  behalf  of  themselves  and  of  his  estate,  does 
not  put  his  general  estate  at  the  risk  of  the  business  so  conducted  after  his 
decease,  and  his  executors,  in  their  representative  capacities,  do  not  become 
partners  or  liable  for  the  conduct  of  the  business  of  the  firm. 

Where  an  action  is  brought  against  such  executors  in  their  representative  capaci- 
ties the  court  has  no  power  at  the  trial  to  convert  the  action  into  one  against 
them  individually. 

The  Appellate  Division  will  rarely  reverse  the  action  of  the  trial  court  in  deny- 
ing a  motion  to  withdraw  a  juror.  It  will  not  do  so  where  counsel  was  aware 
of  the  relief  necessary  two  months  before  the  trial,  and  failed  to  make  the 
proper  motion  at  Special  Term. 

Appeal  by  the  plaintiff,  Louis  L.  Zimmer,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants  George  Hagemeyer 
App.  Div.— Vol.  XXXIV.        64 
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and  others,  entered  in  the  office  of  the  clerk  of  the  county  of  Kew 
York  on  the  22d  day  of  Marchj  1898,  upon  the  dismissal  of  his  com- 
plaint as  to  such  defendants  by  direction  of  the  court  after  a  trial 
at  the  New  York  Trial  Term. 

The  action  is  upon  a  promissory  note  for  $9,400,  dated  August  9, 
1894,  payable  in  six  months,  made  by  Chew  and  Eadie  to  the  order 
of  Hugh  Dalzell,  Jr.     The  indorsements  are  as  follows : 

"GEO.  HAGEMEYER  &  SONS, 
"FOREIGN  HARDWOOD  LOG  CO. 
"  By  G.  B.  Hanford,  Treas. 
"By  Nathaniel  Haven,  Vice-PresH, 
"Kec'd.  of  Geo.  Hagemeyer  &  Sons,  Aug.  9th/ 94,  the  sum  of 
eleven  hundred  ($1,100)  dollars  on  this  note  —  Hugh  Dalzell,  Jr., 
per  L.  L.  Zimmer,  Atty. 

"HUGH  DALZELL,  Jk. 
"LOUIS  ZIMMER  (Cancelled). 
"JOHN  W.  HAAREN  (Cancelled)." 

The  defendants  are  the  makers,  Chew  and  Eadie,  and  the  indorsers, 
the  Foreign  Hardwood  Log  Company  and  George  Hagemeyer  & 
Sons.  The  latter  firm  is  sued  by  making  as  parties  defendant  George 
and  Caspar  Hagemeyer  individually,  and  also  George  and  Caspar 
Hagemeyer,  Mary  Hagemeyer  and  William  Killian,  as  executrix  and 
executors  of  the  estate  of  George  Hagemeyer,  Sr.,  deceased.  It 
is  alleged  in  the  complaint  that  "  the  defendants  George  Hagemeyer 
and  Caspar  Hagemeyer,  together  with  the  estate  of  George  Hage- 
meyer, deceased,  were  partners  doing  business  under  the  firm  name 
of  George  Hagemeyer  &  Sons."  In  support  of  this  allegation  the 
will  of  George  Hagemeyer  was  introduced,  the  4th  clause  of  which 
contained  the  following  provisions : 

"  All  the  rest,  residue  and  remainder  of  my  estate,  both  real  and 
personal,  I  give,  devise  and  bequeath  unto  my  executors  hereinafter 
appointed  and  the  survivor  of  them,  in  trust,  nevertheless,  for  the 
following  uses  and  purposes,  that  is  to  say  :  That  they  shall  allow 
the  share  of  the  capital  stock  of  the  firm  of  George  Hagemeyer  & 
Sons,  which  shall  belong  to  me  at  the  time  of  my  decease,  to  remain 
in  the  business  until  my  youngest  daughter  Eva  shall  attain  the  age 
of  twenty-one  years,  upon  the  following  terms  and  conditions :  My 
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two  sons,  George  and  Caspar,  shall  continue  to  conduct  the  business 
on  behalf  of  themselves  and  of  my  estate.  *  *  *  My  executors 
(exclusive  of  my  said  two  sons)  shall  not  be  compelled  to  devote  any 
more  time  to  the  said  business  than  shall  be  necessary  to  enable  them 
to  understand  at  all  times  its  condition  and  the  methods  of  its 
management,  which  they  shall  have  the  same  right  to  do  as  if  they 
were  copartners  in  such  business.  *  *  *  The  same  (the  testa- 
tor's share  of  the  capital  stock)  may  also  be  at  any  time  withdrawn 
by  my  executors  (other  than  my  said  two  sons),  in  case  the  busi- 
ness shall  not  be  conducted  in  a  manner  satisfactory  to  such  other 
executors." 

It  is  also  alleged  in  the  complaint  that  tlie  note  was  indorsed  by 
the  firm  of  George  Hagemeyer  &  Sons  and  also  by  the  Foreign 
Hardwood  Log  Company,  in  substance,  for  the  purpose  of  giving 
credit  to  the  makers  and  inducing  the  payee,  Dalzell,  to  accept  it. 

At  the  close  of  the  plaintiff's  case  a  motion  to  dismiss  was  made 
on  behalf  of  all  the  defendants  except  Chew  and  Eadie  on  the 
grounds  that  the  plaintiff  had  failed  to  prove  that  he  was  the  owner 
of  the  note ;  that  the  defendants,  the  Foreign  Hardwood  Log  Com- 
pany and  George  Hagemeyer  &  Sons,  were  not  indorsers  in  regular 
order,  and  that  there  was  no  proof  that  the  note  was  indorsed  by 
them  for  the  purpose  of  inducing  its  acceptance  by  the  payee,  Hugh 
Dalzell,  Jr.,  or  that  the  latter  received  it  in  reliance  upon  their 
indorsements;  and,  as  to  the  executors  of  the  estate  .of  George 
Hagemeyer,  that  there  was  no  evidence  that  they  were  copartners^ 
in  the  firm  of  George  Hagemeyer  &  Sons.  The  motion  was  granted 
as  to  all  the  defendants  in  whose  behalf  it  was  made. 

O-eorge  W.  Wingate,  for  the  appellant. 

W.  C.  jBeeeh&r,  for  the  respondents  George  and  Caspar  Hage- 
meyer, and  the  estate  of  George  Hagemeyer. 

Charles  Howard  Williams^  for  the  respondent,  the  Foreign  Hard- 
wood Log  Company. 

Barrett,  J. : 

The  three  grounds  of  the  motion  to  dismiss  raise  the  legal  ques- 
tions to  be  considered : 
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1.  The  indorsement  of  the  note  in  blank  by  the  payee  Dalzell 
and  the  production  of  it  by  the  plaintiff  constituted  prima  facie 
evidence  of  the  latter's  ownership.  (4  Am.  &  Eng.  Ency.  of  Law 
[2d  ed.],  318,  and  cases  cited.)  The  mere  fact  of  subsequent 
indorsements  does  not  affect  this  result.  Presumably  the  prior 
holder,  the  plaintiff,  took  up  the  note.  That  view  is  strengthened 
here  by  the  cancellation  of  the  later  indorsements. 

To  rebut  this  presumption  of  ownership,  the  defendants  rely 
mainly  upon  the  plaintiff's  cross-examination.  From  this  it  appears 
that,  three  days  before  the  note  was  made,  Dalzell  gave  the  plaintiff 
a  power  of  attorney  to  collect  and  receive  all  moneys  payable  to  him, 
and  that  the  plaintiff  received  the  note  for  Dalzell,  and  acknowl- 
edged payment  of  a  part  of  it.  But  tins  does  not  necessarily  rebut 
the  legal  presumption  of  ownership.  It  is  entirely  compatible  with 
such  ownership.  The  case  is  quite  different  from  those  cited  {helin 
V.  Bowlands,  30  Hun,  488 ;  Bell  v.  Tilden,  16  id.  346),  where 
there  was  explicit  and  uncontradicted  evidence  that  the  plaintiff 
was  a  mere  collection  agent. 

It  also  appeared  by  the  plaintiff's  testimony  that  the  note  was 
delivered  by  Haaren,  the  last  indorser,  to  the  Irving  National  Bank 
for  collection,  and  remained  there  for  some  months  after  the  com- 
mencement of  the  action,  and  that  it  was  delivered  to  Haaren  as 
security  for  a  debt  due  him  by  the  plaintiff,  or  by  the  plaintiff  and 
the  latter's  father.  Haaren  gave  it  to  the  plaintiff's  counsel  some 
months  before  the  trial. 

This  surrender  of  the  note  by  Haaren,  the  pledgee  and  creditor, 
to  the  plaintiff,  the  pledgor  and  debtor,  is  susceptible  of  two  infer- 
ences ;  one,  that  the  debt  had  been  paid,  and  the  other  that,  though 
he  debt  had  not  been  paid,  Haaren  intended  to  relinquish  his  li^* 
thereon.  It  was  for  the  defendants  to  rebut  these  inferences,  since 
the  legal  presumption  is  in  favor  of  the  plaintiff's  title.  Haaren's 
act,  unexplained,  points  to  the  conclusion  that  the  legal  title  to  the 
note  was  in  the  plaintiff  throughout.  Certainly,  in  any  view  of 
Haaren's  acts,  the  parties  liable  upon  the  note  would  have  been  jus- 
tified and  perfectly  safe  in  paying  the  plaintiff.  His  legal  title 
prima  facie^  has  not  been  successfully  shaken,  and  clearly  the  case 
on  that  head  should,  at  the  very  least,  have  been  submitted  to  the 


Digitized  by  VjOOQIC 


ZIMMER  V.  CHEW.  509 

App.  Div.]  First  Department,  November  Term,  18d8. 

2.  The  ruling  of  the  learned  trial  judge,  that  there  was  no  evi- 
dence that  the  defendants  indorsed  the  note  with  the  intention  of 
giving  the  makers  credit  with  the  payee,  is  somewhat  extraordinary 
in  view  of  the  explicit  testimony  of  the  treasurer  of  the  Foreign 
Hardwood  Log  Company  that  the  note  was  indorsed  by  the  com- 
pany "  to  assist  in  the  purchase  "  of  certain  lands  in  North  Caro- 
lina, and  that  this  note  was  given  to  the  payee  Dalzell,  one  of  the 
owners,  as  part  of  the  purchase  price  and  as  a  substitute  for  cash, 
and  in  view  of  the  evidence  furnished  by  the  note  itself  that  George 
Hagemeyer  &  Sons  made  a  payment  thereon  to  Dalzell  on  the  day 
it  was  issued.  But,  however  the  case  stood  on  the  facts  actually 
proved,  evidence  was  offered  and  erroneously  excluded,  which  would 
have  abundantly  established  the  liability  of  all  the  indorsers.  The 
plaintiff  sought  to  introduce  in  evidence  a  contract  executed  two 
days  before  the  date  of  the  note  in  suit  by  the  log  company,  and 
the  firms  of  Chew  &  Eadie  and  George  Hagemeyer  &  Sons.  This 
contract  recited  that  the  two  firms  had  a  contract  for  the  purchase 
of  a  certain  tract  of  land  in  North  Carolina,  known  as  the* "  Whit- 
tier  Tract ; "  that  it  was  necessary  to  procure  the  discount  of  a 
series  of  notes  in  order  to  raise  the  money  to  pay  for  the  same,  and 
that "  the  endorsement  of  said  Log  Company  upon  said  notes  *  *  ^ 
is  desired  by  said  firms  to  enable  them  to  more  readily  procure  the 
same  to  be  discounted  as  aforesaid."  Thereupon  the  company  agrees 
to  indorse  each  of  the  notes.  It  was  provided  that  the  proceeds 
should  be  used  solely  as  a  fund  with  which  to  purchase  the  land> 
and  the  company  was  given  a  commission  upon  all  sales  of  timber 
upon  the  tract.  There  were  also  careful  provisions  for  its  indemni- 
fication against  loss  by  reason  of  the  indorsements.  It  would  be 
difficult  to  imagine  more  pertinent  or  cogent  evidence  upon  the 
question  at  issue.  Here  we  have  the  written  acknowledgment  of 
one  of  the  parties  that  it  indorsed  the  notes  to  facilitate  their  dis- 
count, which  is  tantamount  to  saying  that  it  indorsed  them  to  give 
the  makers  credit  with  the  payee,  for  it  could  have  facilitated  the 
discount  only  by  a  loan  of  its  credit.  As  to  George  Hagemeyer  & 
Sons  we  find  a  discrepancy  between  the  contract  and  what  was 
done  in  this  particular  case.  The  contract  provides  that  this  firm 
shall  be  the  payee  and  first  indorser,  while  the  note  in  suit  was 
made  out  to  the  order  of  Dalzell,  and  the  firm's  indorsement  is  simi- 
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lar  to  that  of  the  company.  But  the  contract  was  still  strong 
evidence  that  the  firm  was  directly  liable  to  Dalzell  and  sub- 
sequent holders.  It  provided  that  the  notes  "  shall  constitute 
and  be  the  joint  and  several  liabilities  of  said  firms,  and  of 
the  said  copartners  constituting  said  firms."  A  firm  which,  on 
the  seventh  of  August  agreed  to  become  liable  as  a  joint  maker  on 
a  note  given  for  the  purchase  of  land  in  which  it  was  to  have  an 
interest  can  hardly  have  intended,  on  the  ninth  of  the  same  month, 
to  make  an  indorsement  wliich  involved  no  liability  whatever  to  the 
seller  of  the  land.  Again,  it  is  provided  that  the  company  shall 
become  a  "  second  indorser  "  and  that  the  firm  shall  indemnify  it 
against  all  loss  by  reason  of  its  indorsements.  The  fact  that  ulti- 
mately, as  between  the  parties,  the  liability  of  the  company  was  but 
that  of  a  surety,  with  a  right  to  recourse  against  one  of  the  principal 
debtors,  Hagemeyer  &  Sons,  is  cogent  evidence  that  the  latter  were 
also  liable  on  their  indorsement  directly  to  the  payee.  It  would  be 
strange,  indeed,  if  the  indorsement  of  the  principal  carried  no  lia- 
bility while  the  precisely  similar  indorsement  of  the  surety  did.  In 
that  case  the  latter  would  have  to  stand  the  brunt  of  proceedings  on 
the  note  and  recoup  himself  in  another  action,  as  unnatural  an 
arrangement  as  can  well  be  conceived. 

Other  competent  evidence  was  excluded.  The  defendant  Chew 
was  asked  what  was  said  by  Mr.  Hagemeyer  to  him  upon  a  particular 
occasion  with  regard  to  the  giving  of  the  notes.  This  was  objected 
to,  and  plaintiff's  counsel,  in  answer  to  the  objection,  stated  that  he 
proposed  "  to  prove  that  the  statements  made  by  Mr.  Hagemeyer  to 
the  witness  on  this  occasion  were  communicated  by  him  to  Mr.  Zim- 
mer,  and  that  it  was  on  the  faith  of  those  statements  that  the  notes 
were  taken  with  the  indorsement  of  the  Hardwood  I^g  Company 
and  Hagemeyer  &  Sons,  taken  by  Mr.  Zimmer  as  representing  Mr. 
Dalzell  and  by  Mr.  Dalzell  afterwards  personally."  The  objection 
was  thereupon  sustained.  It  is  hard  to  see  on  what  theory  this  rul- 
ing was  made.  The  attitude  of  the  firm  with  regard  to  the  notes 
prior  to  their  dehvery  was  certainly  material,  and  the  admissions  of 
one  of  the  members  of  the  firm,  who  was  conducting  the  transac- 
tion, were  competent  evidence  of  it,  especially  when  communicated  to 
the  payee  and  his  agent.  The  witness  was  then  asked  questions 
tending  to  show  that  Mr.  Hagemeyer  spoke  of  the  responsibility  of 
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the  indorsers  and  wished  the  plaintiff  to  be  informed  on  the  subject ; 
but  the  evidence  was  excluded.  It  was  plainly  competent.  He  was 
also  asked,  "  Now,  state  what  the  transaction  was  under  which  that 
note  was  given  to  Mr.  Zimmer;  what  was  done  by  other  people," 
and  "  for  what  purpose  or  for  what  reason  was  that  note  given  to 
Mr.  Zimmer  ? "  These  questions  were  also  excluded  and  errone- 
ously. They  would  have  disclosed  the  situation  of  the  parties  at  the 
time  the  note  was  given  and  thrown  light  upon  the  intention  of  the 
indorsers.  The  plaintiff  was  also  asked  dirfectly  whether  he  accepted 
the  note  on  the  faith  of  the  indorsements,  and  other  questions  were 
put  to  him  tending  to  show  that  he  did  rely  upon  their  credit. 
The  evidence  was  all  excluded.  Though  the  attitude  of  the  payee 
alone  cannot  control  {Montgoviery  v.  Schenck^  82  Hun,  24),  the  evi- 
dence was  competent  in  connection  with  all  the  other  facts.  In 
truth,  almost  everv  legitimate  effort  of  the  plaintiff  to  prove  this 
branch  of  his  case  was  thwarted.  It  was  error  to  dismiss  the  com- 
plaint upon  the  evidence  actually  introduced  and  still  plainer  error 
to  exclude  the  evidence  offered. 

3.  As  to  the  executors  of  the  estate  of  George  Hagemeyer  we 
think  the  judgment  should  be  affirmed.  By  leaving  a  portion  of  the 
estate  in  the  business  under  the  testator's  will,  the  executors,  if  part- 
ners at  all,  merely  became  such  individually  to  the  extent  of  the  fund 
invested.  {Columhus  Watch  Co,  v.  Ilodenpyl,  135  N.  Y.  430.)  The 
general  estate  of  the  deceased  partner  did  not  thereby  succeed  to  his 
place  in  the  firm,  or  to  the  liabilities  attached  thereto.  The  testator 
nowhere  attempted  to  put  the  general  assets  of  his  estate  at  tlie  risk 
of  the  business  which  was  to  be  conducted  after  his  decease.  The 
business  was  to  be  so  conducted,  not  by  his  executors,  but  by  his 
two  sons  individually,  and  tlie  only  power  conferred  upon  the  execu- 
tors was  to  permit  the  use  of  the  testator's  capital  (already  invested 
in  the  business)  by  his  two  sons  individually  as  surviving  partners. 
It  follows  that  no  cause  of  action  was  made  out  against  the  execu- 
tors in  their  representative  capacity,  and  the  judgment  must,  there- 
fore, be  affirmed  as  to  them. 

An  amendment  was,  however,  asked  for  at  the  trial  converting 
tlie  action  against  the  executore  into  one  against  them  individually. 
We  think  it  clear  that  no  such  relief  could  there  have  properly  been 
granted.     What  was  sought  was,  in  substance,  to  bring  new  parties 
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into  the  case.  George  and  Caspar  Hagemeyer  were  already  parties 
individually,  but  Mary  Hagemeyer  and  William  Killian  were  not. 
They  had  the  right  in  their  personal  capacity  to  answer  and  defend 
in  the  ordinary  way.  A  motion  to  withdraw  a  juror  was  also  made 
and  denied.  The  cases  must  be  rare  indeed  in  which  this  court  will 
review  the  discretion  of  the  trial  court  with  reference  to  sucli  a 
motion.  This  is  certainly  not  one  of  them.  The  relief  became 
necessary  only  because  of  a  legal  misapprehension,  and  it  appears 
that  the  plaintiff's  counsel  was  aware  of  his  error  more  than  two 
months  before  the  trial.  He  failed  to  take  the  proper  steps  to 
remedy  his  mistake,  erroneously  acting  upon  the  theory  that  the 
court  upon  the  trial  could  turn  an  action  against  defendants  in  a 
representative  capacity  into  an  action  against  them  individually. 

As  to  the  legal  representatives  of  George  Hagemeyer,  the  judg- 
ment should  be  affirmed,  with  costs.  As  to  the  other  defendants, 
respondents,  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Rumsey,  Patterson  and  O'Brien,  JJ., 
concurred. 

As  to  the  legal  representatives  of  George  Hagemeyer,  judgment 
affirmed,  with  costs.  As  to  the  other  defendants,  respondents,  judg- 
ment reversed  and  new  trial  granted,  with  costs  to  appellant  to 
abide  event. 


48  138  In  the  Matter  of  the  Application  of  Clark  H.  McDonald,  Superin- 

tendent  of  the  Harlem  River  Driveway  in  the  Department  of 

Parks,  City  of  New  York,  for  a  Writ  of  Alternative  Mandamus. 

Clark  H.  McDonald,  Appellant ;  George  C.  Clausen  and  the 
Department  of  Parks  in  the  City  of  New  York,  Respondents. 

Veteran  discharged  by  his  office  being  abolished  in  bad  faith  —  laches  t  ;*  making 
application  for  a  mandamus. 

An  application  for  an  alternative  writ  of  mandamus  against  the  park  commis- 
sioner and  the  department  of  parks  in  the  city  of  New  York  by  a  discharged 
Union  soldier,  whose  office  of  superintendent  was  abolished  for  the  sole  pur- 
pose of  thus  indirectly  removing  him  therefrom,  will  not  be  denied  because  of 
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laches,  where  it  appears  that,  although  the  relator  was  notified  on  the  14th  day 
of  February,  1898,  that  the  position  was  abolished,  his  application  for  the  writ 
was  not  initiated  until  the  22d  day  of  August,  1898,  such  delay  being  explained 
by  the  fact  that  he  had  no  reason,  until  the  Ist  day  of  May,  1898,  to  doubt  that 
the  position  had  been  in  good  faith  abolished,  after  which  date  Inquiry  had  to 
be  made  as  to  whether  the  position,  once  actually  abolished,  had  merely  been 
revived,  or  whether,  in  fact,  it  had  never  ceased  to  exist,  it  being  necessary  in 
the  former  case  for  the  relator  to  establish  his  right  to  an  original  preference, 
and  in  the  latter  to  a  restoration  to  his  position. 

Appeal  by  the  relator,  Clark  H.  McDonald,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  2 Ist 
day  of  September,  1898,  denying  his  motion  for  an  alternative  writ 
of  mandamus  directed  to  President  George  C.  Clausen,  park  com- 
missioner for  the  boroughs  of  Manhattan  and  Richmond  in  the 
city  of  New  York,  and  the  Department  of  Parks  in  the  City  of  New 
York,  commanding  them  to  reinstate  the  relator  in  the  position  of 
superintendent  of  the  Harlem  River  Driveway. 

George  F.  Zangbein,  for  the  appellant. 

Theodore  Connoly  and  Terence  Farley^  for  the  respondents. 

Barrett,  J.  : 

The  respondents  concede,  as  indeed  the  papers  clearly  show,  that 
there  was  a  square  question  of  fact  as  to  whether  the  abolition  of 
the  office  was  a  sham,  contrived  for  tlie  purpose  of  indirectly  remov- 
ing the  relator.  It  is  also  conceded,  as  the  result  of  that  issue,  that 
an  alternative  mandamus  should  have  issued  but  for  the  alleged 
laches  of  the  relator  in  making  his  application.  The  sole  question 
now  presented,  therefore,  is  whether  there  was  such  laches  as  justi- 
fied the  Special  Term  in  denying  the  alternative  writ. 

The  relator,  an  honorably  discharged  Union  soldier,  duly  appointed 
as  superintendent  of  the  Harlem  River  Driveway,  and  serving  as 
such,  was  notified  on  the  14th  day  of  February,  1898,  that  the 
position  was  abolished,  and  that  liis  services  as  such  superintendent 
were  no  longer  required.  His  application  for  the  wTit  was  initiated 
on  the  22d  day  of  August,  1898.  The  respondents  contend  that 
delay  in  moving  for  more  than  six  months  after  the  discharge  was 
App.  Div.  —Vol.  XXXIV.         65 
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inexcusable  ladies.     And  they  cite  in  support  of  their  contention 
J;he  cases  of  People  ex  reh  Miller  v.  Justices  (78  Hun,  334),  and 
People  ex  rel.  Young  v.  Coll  is  {^  ^PP-  ^^^-  ^^7).     These  cases  do 
not  lay  down  any  hard  and  fast  rule  upon  the  sul)ject.     They  refer 
to  the  statutory  limitation  of  four  months  with  respect  to  writs  of 
certiorari,  and  suggest,  by  way  of  analogy,  that  judicial  discretion 
in  mandamus  should  not  ordinarily  be  exercised,  in  cases  like  the 
present,  in  favor  of  a  city  employee  who  fails  to  present  his  griev- 
ance for  a  like  period.     There  is  no  such  statutory  limitation  with 
respect  to  the  writ  of  mandamus,  and,  while  an  unexplained  delay 
of  over  four  months  may  in  general  be  deemed  laches  in  this  class 
•of  cases,  yet  each  case  must  depend  upon  its  own  special  facts  and 
circumstances.     Here  the  relator  gives  full  and  adequate  explanation 
of  the  cause  of  his  own  non-action  down  to  the  1st  day  of  May,  1898. 
Until  the  latter  date,  he  had  no  reason  to  doubt  that  the  position 
had  been  in  good  faith  abolished.     He  believed,  and  he  was  fully 
justified  in  behaving,  that  he  had  no  grievance  on  the  subject.     Upon 
.the   latter   date,   however,    he   learned   that   the  respondents    had 
.appointed  another  person  to  fill  the  very  position  which  he  was  pre- 
viously told  had  been  abolished.     The  delay  in  moving  thereafter 
was  of  but  three  months  and  twenty-two  days.     Even  that  delay 
.may  well  have  resulted  from  the  need  of  inquiry  as  to  whether  the 
position  —  once  actually  abolished  —  had   merely  been    revived,  or 
whether  in  fact  it  had  never  ceased  to  exist.     In  the  former  case  he 
would  have  had  to  show  his  right  to  an  original  preference,  and  his 
mandamus  would  have  been  to  compel  a  new  preferential  employ- 
.ment ;  in  die  latter  case  only  would  he  have  had  a  right  to  compel 
restoration  to  his  position.     With  this  question  before  him  for  accu- 
rate solution,  he  was  still  within  the  four  months  allowed  to  bring 
certiorari.     For  certainly  he  should  not  be  charged  with  the  period 
of  natural  inaction  which  preceded  the  appointment  of  another  per- 
son to  fill  his  place.     It  is  well  settled  that  in  determining  what  will 
constitute  an  unreasonable  delay,  justifying  the  refusal  of  the  writ 
of  mandamus,  "  regard  should  be  had  to  circumstances  which  jus- 
tify the  delay ;  to  the  nature  of  the  case  and  the  relief  demanded, 
and  to  the  question  whether  the  rights  of  the  defendant  or  of  other 
persons  have  been  prejudiced  by  such  delay."     {People  ex  rel.  Gas 
Light  Company  v.  Com.mon  Council^  78  N.  Y.  56,  63.    See,  also. 
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People  ex  reL  Millard  v.  Chapin^  104  id.  102.)  The  delay  of  six 
months  liere  has  been  fairly  accounted  for  and  explained ;  and  the 
delay  of  less  than  four  months  was  not  unreasonable  within  any  rule 
heretofore  laid  down  by  the  Court  of  Appeals  or  this  court. 

The  order  appealed  from  should,  therefore,  be  reversed,  with  costs, 
and  the  motion  for  an  alternative  writ  of  mandamus  granted. 

Van  Bbunt,   P.   J.,   Rumsky,   Patterson  and    O'Brien,  JJ., 
concurred. 

Order  reversed,  with  costs,  and  motion  for  alternative  writ  of  man- 
damus granted. 


Thomas  C.  Stewart,  as  Administrator,  etc.,  of  Andrew  C.  Stew- 
art, Deceased,  Appellant,  v,  John  W.  Ferguson,  Kespondent. 

NcgUgence  —  a  moiter  is  liable  for  an  ivjury  to  his  servant  occasioned  by  a  defective 
scaffold  —  Labor  Laio,  1897,  chapter  415,  §  18  —  violation  of  a  statute  or  munic- 
ipal ai'dinance  —  contributoi'y  negligence. 

Prior  to  the  enactment  of  the  Labor  Law  (Chap.  415  of  the  Laws  of  1897)  the 
rule  was  well  established  that  a  scaffold  erected  for  workmen  is  not  a  place  in 
which  their  work  is  to  be  done,  within  the  meaning  of  the  rule  requiring  the 
master  to  furnish  a  suitable  place  in  which  to  do  his  work,  but  is  an  appliance 
or  instrumentality  by  means  of  which  the  work  is  to  be  done,  and  that,  if  the 
master  furnishes  proper  material  for  the  scaffold,  be  is  not  liable  to  his  work- 
man for  the  negligent  act  of  one  of  his  employees  in  building  it;  but  since  the 
enactment  of  section  18  of  that  law,  the  scaffold  is  regarded  as  a  place  fur- 
nished by  the  master  upon  w^hich  the  servant  is  to  work,  and  the  duty  has 
devolved  upon  the  master  not  to  permit  that  place  to  be  unsafe,  unsuitable  or 
improper.  A  servant  of  the  master,  in  building  the  scaffold,  acts  as  the 
master  himself. 

An  employee  required  to  use  the  scaffold  is  not  called  upon  to  inspect  it  in  ordec 
to  ascertain  if  it  is  safe;  he  has  a  right  to  assume  that  the  master  has  performed 
his  duty  in  that  regard. 

The  violation  of  a  statute  or  of  a  municipal  ordinance  which  causes  an  injuny  to 
any  person  is  prima  fade  evidence  of  negligence  on  the  part  of  the  law  bueakor, 
which  affords  sufficient  reason  for  charging  him  with,  liability  for  an  accident; 
but  such  liability  on  his  part  exists  only  where  the  violation  of  the  law  can  be 
said  to  have  been  in  some  way,  or  to  some  extent,  the  cause  of  the  injjiiry;  and 
where  an  accident  occurs  through  the  breaking  of  a  scaffold,  by  reasoii>of  which 
an  employee  falls  through  five  floors  and  is  killed,  the  fact  that  the  master  has 
not  complied  with  section  20  of  the  Labor  liaw,  requiring  that  the  floors  of  the 
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building  shall  be  filled  in  to  within  three  tiers  of  beams,  does  not  constitute 
negligence  which  renders  him  liable  for  the  accident. 
Benible,  that  in  such  case,  as  the  fact  that  the  floors  had  not  been  filled  in  as  the 
law  required  was  perfectly  apparent  to  the  employee  who  was  killed,  he,  by 
consenting  to  work  upon  the  scaffold  above  the  place  where  these  openings 
were,  assumed  the  risk  and  was  guilty  of  contributory  negligence. 

Appeal  by  the  plaintiff,  Thoma,8  C.  Stewart,  as  administrator, 
etc.,  of  Andrew  C.  Stewart,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  23d  day  of  June, 
1898,  upon  the  dismissal  of  his  complaint  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term. 

Edward  P.  Lyon^  for  the  appellant. 

John  Vemou  Bouvier^  Jr,^  for  the  respondent. 

EUMSEY,  J. : 

The  action  was  brought  to  recover  damages  for  alleged  negligence 
of  the  defendant  which  caused  the  death  of  the  plaintiffs  intestate. 
The  defendant  was  a  contractor  engaged  in  the  confitruction  of  a 
large  building  at  Hunter's  Point,  upon  which  the  plaintiffs  intestate 
was  working  as  a  bricklayer.  The  building  had  progressed  until 
the  bricklayers  were  at  work  upon  the  wall  between  the  sixth  and 
seventh  floors.  A  scaffold  had  been  built  at  that  point  upon  which 
they  were  standing.  While  Stewart  was  engaged  in  his  work  tliere, 
the  scaffold  gave  way  and  he  fell  through  five  floors  and  was  killed. 
The  complaint  was  dismissed  at  the  close  of  the  plaintiff's  case,  and 
from  the  judgment  entered  upon  that  dismissal  this  appeal  is  taken. 
It  cannot  be  disputed  that  the  jury  would  have  been  bound  to  find 
upon  the  evidence  that  tlie  scaffold  upon  which  Stewart  stood  at  the 
time  of  the  accident  was  improperly  constructed,  and  that  its 
fall  was  tlie  direct  result  of  that  improper  and  unsafe  construction. 
It  is  claimed  by  the  defendant  that  the  construction  of  the  scaffold 
was  a  detail  of  the  work,  for  the  performance  of  which  he  had 
furnished  sufficient  proper  material,  and  that  it  had  been  intrusted 
to  men  who  were  competent  for  that  purpose.  He  insists  that 
these  men  were  co-servants  of  Stewart,  engaged  upon  the  same 
work,  and  if  they  failed  either  to  use  proper  material  which  had 
been  furnished,  or  to  put  it  together  in  the  proper  way,  so  that  the 
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scaffold  was  safe  to  stand  upon,  their  failure  was  the  negligence  of 
A  co-employee  of  Stewart's,  for  which  the  defendant  was  not 
responsible.  He  invokes  the  rule  laid  down  by  the  Court  of 
Appeals  in  Butler  v.  Tovmsend  (126  N.  Y.  105),  and  by  this 
court  in  the  case  of  McCone  v.  Gallagher  (16  App.  Div.  272). 
The  learned  court  at  the  Trial  Terra  held  that  the  facts  proved 
brouglit  the  case  within  that  of  McCone  v.  Gallagher  {8ur>ra\  and 
applying  the  rule  laid  down  in  that  case,  dismissed  the  complaint. 
It  appears  that  one  Montague  was  tlie  superintendent  of  the 
defendant  in  charge  of  the  construction  of  the  building,  and  had 
the  control  and  management  of  it.  It  became  necessary  on  a  cer- . 
tain  day  to  build  this  scaffold  for  the  use  of  the  bricklayers  and 
three  men  were  set  to  work  upon  it.  At  the  place  where  the 
scaffold  subsequently  fell,  it  was  supported  by  two  uprights,  one 
placed  upon  the  other.  From  the  upper  one  to  the  wall  was  placed 
what  was  called  a  putlock,  nailed  to  the  upright  at  one  end,  and  at 
the  other  end  mserted  in  the  wall.  To  make  the  scaffold  safe  it  was 
necessary  that  the  upright  which  supported  the  inner  end  of  the 
putlock  should  be  strongly  braced.  It  appeared  from  the  testimony 
that  three  men  were  at  work  upon  the  scaffold  in  this  place ;  that 
the  upright  had  been  erected  and  the  putlock  nailed  to  it  and 
inserted  in  the  wall,  but  no  braces  had  been  placed  to  steady  the 
upright.  At  that  stage  of  the  work  the  superintendent  called  away 
two  of  the  men  who  were  at  work,  leaving  a  single  man,  who  was 
then  at  work  upon  the  floor  of  the  scaffold.  It  does  not  appear 
whether  this  person  was  a  skilled  scaffold  builder  or  not.  It  does 
appear,  however,  that  the  scaffold  was  completed  shortly  after  the 
men  were  taken  away  from  the  work,  and  the  bricklayers  were  set 
to  work  upon  it  the  next  morning.  No  braces  were  put  upon  the 
upright,  but  it  was  permitted  to  remain  in  the  condition  in  whicli  it 
was  left  at  the  time  the  superintendent  took  the  two  men  from  the 
work.  The  plaintiff  insists  that  this  case  is  not  within  the  rule  laid 
down  in  the  case  of  McCone  v.  Gallagher.  In  that  case  the  scaffold 
was  used  by  carpenters  who  were  at  work  upon  the  inside  of  a  build- 
ing. It  was  the  duty  of  the  carpenters  to  erect  the  necessary  scaf- 
folding, and  the  defendant,  who  was  the  contractor,  had  supplied  a 
sutficiency  of  proper  material  to  be  used  for  that  purpose.  The 
material  selected  by  the  carpenters,  however,  was  not  proper,  and 
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the  scaffold  was  on  that  account  defective.  The  defendant,  how- 
ever, took  no  part  in  the  construction  of  it,  and  exercised  no  control 
over  it,  but  the  carpenters  constructed  it  as  they  saw  fit,  using  what- 
ever material  they  chose  to  select.  The  plaintiff  there,  who  was  a 
carpenter,  but  who  had  taken  no  part  in  the  construction  of  the 
scaffold,  went  upon  it  and  was  injured  by  its  fall  while  he  was 
engaged  in  his  work.  The  court  applied  the  rule  laid  down  in  the 
case  of  Butler  v.  Townsend^  and  held  that  the  scaffold  was  a  mere 
appliance  of  the  work,  and  not  a  place  upon  wliich  the  work  was  to 
be  done ;  that  the  building  of  it  was  only  a  detail  of  the  work  to  be 
performed  by  the  men  who  were  engaged  in  it,  and  that  if  the 
master  furnished  sufficient  proper  material  to  be  used  in  the  con- 
struction of  the  scaffold,  he  was  not  liable  for  negligence  to  one 
who  was  hurt  by  reason  of  its  defect,  although  the  person  build- 
ing the  scaffold  had  erred  in  his  selection  of  material  to  be  used, 
for  that  purpose.  But  in  that  case  it  was  said  that,  to  estab- 
lish a  cause  of  action  for  such  an  injury,  the  plaintiff  must  prove^ 
in  addition  to  the  fact  that  there  was  negligence  in  the  selec- 
tion of  tlie  materials  for  the  building  of  the  scaffold,  the  addi- 
tional fact  that  the  master,  or  some  one  standing;  in  the  rela- 
tion of  representative  of  the  master,  assumed  to  construct  the 
scaffold,  and  then  directed  the  employees  to  use  it  as  a  con- 
structed scaffold.  In  this  case  the  jury  might  have  found 
from  the  evidence,  that  Montague,  the  superintendent,  who  stood 
in  the  relation  of  master  towards  Stewart,  had  taken  charge  of  the 
construction  of  the  scaffold  so  far  that  he  called  the  men  who  were 
engaged  upon  it  away  from  it  before  it  was  properly  completed, 
and  this  caused  it  to  be  left  in  an  unsafe  condition,  and  because  of 
his  act  the  scaffold  was  not  properly  completed.  They  might  also 
have  found  upon  the  evidence  that  there  was  not  sufficient  material 
furnished  to  the  men  at  work  upon  the  scaffold  to  properly  brace  it 
Because  of  those  two  facts  the  case  is  not,  as  we  think,  within  the 
case  of  McCone  v.  Gallagher^  but  is  within  the  exception  stated  in 
that  case,  and  there  was  sufficient  in  the  evidence  to  warrant  the 
jury  in  finding  that  the  defendant  was  guilty  of  negligence. 

The  case  of  McCone  v.  Gallagher  was  decided*  in  April,  1897. 
The  accident  which  is  the  subject  of  this  litigation  occurred  on  the 
23d  of  November,  1897.     On  the  thirteenth  of  May  iii  that  year 
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the  Legislature  passed  the  Labor  Law,  so  called,  which  is  chapter 
415  of  the  Laws  of  1897.  That  law  took  effect  on  the  first  day  of 
June.  At  the  time  that  law  was  passed,  the  rule  laid  down  in 
Butler  V.  Townsend  (126  N.  Y.  106)  was  thoroughly  settled  as  the 
law  of  this  State,  fixing  the  liability  of  a  master  towards  his 
employees  in  the  construction  of  scaffolding  upon  which  it  was 
necessary  for  the  employees  to  stand  to  do  their  work.  That  rule 
was,  that  a  scaffold  erected  for  workmen  is  not  a  place  in  which 
their  work  is  to  be  done  within  the  meaning  of  the  rule  requiring 
the  master  to  furnish  a  suitable  place  in  which  to  do  his  work,  but 
it  is  an  appliance  or  instrumentality  by  means  of  which  the  work  is 
to  be  done,  and  that  if  the  master  furnished  proper  material  with 
which  to  build  the  scaffold  he  was  not  liable  for  the  negligent  act 
of  one  of  his  employees  in  building  it ;  but  that  if  any  employee 
at  work  upon  it  received  an  injury  because  of  the  defect  in  it,  it 
was  the  negligence  of  a  fellow-servant  for  which  the  master  was  not 
liable.  That  rule  had  been  laid  down  by  the  Court  of  Appeals, 
npon  careful  consideration,  in  the  face  of  vigorous  dissent,  but  had 
been  adopted  by  the  court  and  followed  by  the  other  courts  of  the 
State.  That  being  the  condition  of  the  law  as  laid  down  by  the 
courts,  the  Legislature,  in  the  Labor  Law,  enacted  that  any  person 
employing  or  directing  another  to  perform  labor  of  any  kind  in  the 
erection,  repairing,  altering  or  painting  of  a  house,  building  or 
structure,  shall  not  furnish  or  erect,  or  cause  to  be  furnished  or 
erected,  for  the  performance  of  such  labor,  scaffolding,  hoists,  stays, 
ladders,  or  other  mechanical  contrivances,  which  are  unsafe,  unsuit- 
able or  improper,  or  which  are  not  so  constructed,  placed  and  oper- 
ated as  to  give  proper  protection  to  tlie  life  and  limb  of  a  person  so 
employed  or  engaged.  (Laws  of  1897,  chap.  415,  §  18.)  This 
statute  has  changed  the  rule  as  laid  down  by  the  Court  of  Appeals. 
By  it  the  Legislature  has  put  upon  the  master  the  duty  of  furnish- 
ing a  safe  and  proper  scaffolding  on  which  the  employee  is  to  do 
his  work.  The  making  of  the  scaffold  is  no  longer  a  detail  of  the 
work,  the  responsibility  for  which  is  imposed  upon  the  servant,  but 
the  scaffold  is  regarded  as  a  place  furnished  by  the  master  upon 
which  the  servant  is  to  work,  and  the  master  is  forbidden  to  permit 
that  place  to  be  unsafe,  unsuitable  or  improper,  but  is  bound  so  to 
construct  it  as  to  give  proper  protection  to  the  life  and  limb  of  the 
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person  who  is  engaged  upon  it.  The  duty,  therefore,  has  become 
the  personal  duty  of  the  master  as  distinguished  from  the  duty  of 
the  servant,  and  the  rule  which  charged  the  neglect  to  perform  the 
duty  upon  the  servant,  so  that  another  servant  having  been  injured 
by  it  could  not  recover  from  the  master,  has  been  abolished.  The 
rule  which  now  exists  with  regard  to  the  building  of  scaffolds  is  that 
it  is  a  personal  duty  of  the  master  to  use  reasonable  care  to  see  that 
the  scaffold  furnished  is  not  unsafe,  but  is  safe  and  proper  for  the 
use  for  which  it  is  intended.  Where  the  master  has  a  personal  duty 
in  that  regard,  he  is  personally  liable  for  its  fulfillment.  It  is  not 
enough  that  he  selects  a  person  of  approved  skill  and  fitness  and 
furnishes  to  him  the  material  with  which  to  do  the  work,  and  that 
act  alone  will  not  relieve  him  from  his  responsibility.  The  person 
doing  the  work  stands  in  the  place  of  the  master  {Flike  v.  B,  dh 
A.  IL  a.  Co,,  53  N.  Y.  549  ;  Crispin  v.  Bahbitt,  81  id.  516;  Cor- 
coran  v.  Ilolbrook,  59  id.  517),  and  if  he  is  negligent,  his  negli- 
gence is  the  personal  act  of  the  master  for  which  the  master  must 
answer.  The  rule  laid  down  by  the  statute  should  liave  been  applied 
in  this  case,  and  if  it  had  been,  there  can  be  no  doubt  that,  upon  the 
evidence  as  it  stood,  the  defendant  was  guilty  of  negligence ;  because 
there  was  practically  no  dispute  that  the  scaffold  as  built  was  not 
sufficient  for  the  burden  that  was  put  upon  it,  and  that  it  gave  way 
because  of  the  failure  to  brace  the  upright  as  ordinary  care  and 
prudence  required. 

It  is  said,  however,  that  the  manner  of  the  erection  of  the  scaffold 
was  easily  seen  and  that  the  plaintiff's  intestate  was  guilty  of  con- 
tributory negligence  in  consenting  to  use  it  when  it  was  not  suffi- 
ciently braced.  But  it  clearly  cannot  be  said  as  a  matter  of  law  that 
Stewart  was  guilty  of  contributory  negligence  in  that  regard.  There 
was  nothing  to  show  that  he  had  any  knowledge  of,  or  means  of 
knowing,  the  manner  in  which  this  particular  upright  was  secured. 
The  upright  was  below  the  place  where  he  was  at  work,  and  it  was 
very  clear  that,  standing  there,  he  was  unable  to  see  it,  and  there  is 
nothing  to  show  that  his  attention  was  called  to  it  or  that  he  had 
either  reason  or  opportunity  to  observe  it.  He  was  not  called  upon 
to  inspect  the  scaffold  to  ascertain  whether  it  was  safe,  but  he  had  a 
right  to  assume  that  the  master  had  performed  his  duty  in  that 
regard.     He  was,  therefore,  clearly  not  guilty  of  contributory  neg- 
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Jigence  as  a  matter  of  law,  and  indeed  the  jury  would  not  have  been 
justified  in  finding  that  he  was  guilty  of  contributory  negligence  by 
reason  of  any  facts  which  are  made  to  appear  in  the  case.  The 
place  where  he  was  at  work  was  between  the  sixth  and  seventh 
floors.  The  floors  below  were  to  have  been  arched  between  the 
beams  and  filled  in  with  brickwork.  They  were  not  filled  in  above 
the  first  floor,  but  from  the  place  where  the  men  were  at  work,  down 
to  the  first  floor,  the  building  was  entirely  open,  and  when  Stewart 
fell  he  fell  through  five  floors,  and  struck  upon  the  first  floor  above 
the  bafeeraent.  Section  20  of  the  Labor  Law  requires  tliat  all  con- 
tractors when  constructing  buildings  in  cities  where  the  plans  and 
specifications  require  the  floor  to  be  arched  between  the  beams,  or 
where  the  floors  or  filling  in  between  the  floors  are  of  fire-proof 
material  of*  brickwork,  shall  complete  the  flooring  or  filling  in  as  the 
building  progresses  to  not  less  than  within  three  tiers  of  beams 
below  that  on  which  the  iron  work  is  being  erected.  (Laws  of 
1897,  chap.  415,  §  20.)  As  it  appears  in  this  case  that  this  statute 
had  not  been  complied  with,  and  the  floors  had  not  been  filled  in  to 
within  three  tiers  of  beams,  it  is  insisted  by  the  plamtiff  that  that 
violation  of  the  statute  of  itself  constitutes  negligence  by  reason  of 
which  the  defendant  was  liable  for  this  accident.  The  violation  of 
a  statute  or  of  a  municipal  ordinance  which  causes  an  injury  to  any 
person,  is  priina  facie  evidence  of  negligence  on  the  part  of  the 
law  breaker  which  affords  sutficient  reason  for  charging  him  with 
liability  for  the  accident.     (S.  &  R.  Neg.  §  467.) 

But  that  only  takes  place  where  the  violation  of  the  law  can  be 
said  to  have  been  in  some  way  or  to  some  extent  the  cause  of  the 
injury.  The  mere  fact  that  a  person  has  violated  a  law  is  not  suf- 
ficient to  charge  him  with  liability  for  an  accident  unless  the  viola- 
tion of  the  statute  has  something  to  do  with  the  occurrence  of  the 
accident.  It  is  quite  true  that  in  this  case  the  law  was  violated  and 
that  Stewart  was  killed,  but  the  killing  of  Stewart  resulted  purely 
from  the  breaking  of  the  scaffold.  The  failure  to  fill  in  the  floors 
under  the  place  where  he  was  at  work  had  nothing  whatever  to  do 
with  the  thing  that  caused  his  death.  The  fact  that  the  floors  were 
open  was  a  condition  which  existed  at  the  time  and  place  where  the 
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accident  occurred,  but  there  is  nothing  from  which  the  jury  would 
have  been  justified  in  finding  that  tlie  accident  would  not  have 
occurred  had  the  floore  been  closed  for  two  tiers  higher  up  than 
tliey  were,  or  that  he  would  have  received  any  less  injury  in  that 
case.  For  that  reason  the  failure  to  obey  that  portion  of  the  law  is 
not  sufficient  to  charge  the  defendant  with  negligence.  But  if  it 
were,  the  fact  that  the  floors  had  not  l>een  filled  in  as  the  law 
required  was  perfectly  apparent  to  Stewart  as  to  everybody  else, 
and  if  lie  consented  to  go  to  work  upon  the  scaflEold  above  the  place 
where  these  openings  were,  knowing,  as  he  must,  that  the  openings 
existed,  it  was  clear  that  he  took  the  risk  himself ;  and  if  leaving 
the  openings  was  negligence  which  would  charge  the  defendant, 
going  to  work  above  them  with  knowledge  that  they  existed  was 
equally  contributory  negligence  on  the  part  of  Stewart  which  would 
prevent  his  recovery. 

But  for  the  reasons  given  above  we  are  of  the  opinion  that  the 
judge  erred  in  dismissing  the  complaint  and  that  this  judgment 
should  be  reversed,  and  that  there  should  be  a  new  trial,  with  costa 
to  the  appellant  to  abide  the  event. 

Barrett,  Patterson  and  O'Brien,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Adele   W.  Leach,    Respondent,    v.    Friend   C.    Haight  and    I. 
Marshall  Freese,  Appellants. 

Action  against  brokers  to  recover  margins  —  elimination  of  the  defendants  before 
trial  to  show  that  the  transactions  reported  by  them  were  fictitious. 

In  an  action  to  recover  money  deposited  with  brokers  as  margins  for  certain 
dealings  in  stocks  whicli,  the  plaintiff  alleges,  were  never  bought  or  sold  for 
her  as  she  had  ordered,  the  brokers  having  rendered  to  her  accounts  of  fictitious 
transactions  and  misappropriated  her  moneys,  the  plaintiff,  upon  showing  that 
she  cannot  get  the  information  from  the  Consolidated  Exchange,  where  the 
transactions  were  aUeged  to  have  taken  place,  or  from  the  Exchange  Clearing 
House,  is  entitled  to  an  examination  of  the  defendants,  the  brokers,  before  trial, 
although  they  allege  that  they  have  preserved  no  records  that  will  show 
what  their  transactions  were,  and  that  all  the  accounts  rendered  by  them  w^ere 
true. 
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Appeal  by  the  defendants,  Friend  C.  Haight  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  6th  day  of  October,  1898,  denying  the  defendants^ 
motion  to  vacate  an  order  for  their  examination  before  trial. 

II,  W.  Simpson,  for  the  appellants. 
Edwin  a.  Leavitty  for  the  respondent. 

Patterson,  J. : 

An  order  for  the  examination  of  the  defendants  before  trial  and 
requiring  them  to  produce  books  and  papers  for  inspection  having 
been  granted  and  served,  the  defendants  moved  to  vacate  it.  That 
motion  was  denied,  so  far  as  the  examination  of  the  defendants  aa 
witnesses  is  concerned,  but  the  requirement  that  books  and  papers 
be  produced  was  stricken  out.  The  defendants  now  appeal  from 
the  order  denying  the  motion  to  vacate. 

The  question  is,  whether  the  plaintiflE  is  entitled  to  the  examina- 
tion directed.  She  sued  to  recover  back  moneys  deposited  with  the 
defendants  as  margins  for  certain  dealings  in  stocks.  She  declares 
that  the  defendants  never  bought  or  sold  stocks  for  her  as  she  had 
ordered,  but  rendered  accounts  of  fictitious  transactions,  and  that 
they  have  misappropriated  her  moneys.  They  state  that  all  the 
accounts  rendered  by  them  were  true,  and  that  transactions  result- 
ing in  the  loss  of  all  the  plaintifE's  money,  except  a  small  balance, 
were  made  by  them  as  their  accounts  represent.  They  state  that 
they  were  members  of  apd  operators  on  the  Consolidated  Exchange, 
and  that  the  transactions  they  refer  to  were  had  on  that  exchange. 
The  plaintiff  swears  that  she  learned  that  all  the  dealings  of  the 
defendants  on  the  Consolidated  Exchange  on  the  days  on  which 
they  claim  to  have  bought  shares  for  her  did  not  equal  in  amount 
the  transactions  they  swear  were  had  by  them  for  her.  The  defend- 
ants allege  that  they  have  preserved  no  records  that  will  show  what 
those  transactions  were ;  that  they  were  had  through  various  brokers 
whose  names  they  do  not  now  know  and  have  no  means  of  ascer- 
taining. In  other  words,  they  desire  to  escape  an  examination  for 
the  reason  of  an  alleged  inability  to  answer  questions.  What  the 
plaintiff  desires  is  to  examine  the  defendants  to  find  out  just  what 
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the  defendants  did  with  her  money.  She  has  made  oat  what  appears 
prima  facie  to  be  a  case  of  fraud. 

It  is  not  to  be  disputed  that,  if  the  defendants  misapplied  the 
plaintiff's  moneys,  they  are  liable  in  tliis  form  of  action.  {Prout 
V.  Chisolvi^  21  App.  Div.  54.)  She  shows  that  she  has  no  way  of 
ascertaining  what  the  defendants  did  with  her  money,  except  by 
examining  them,  and  she  declares  that  it  is  her  purpose  to  use  that 
examination  on  the  trial.  She  must  get  the  information  from  them 
or  go  without  it.  She  cannot  get  it  from  the  Consolidated  Exchange 
or  the  Exchange  Clearing  House,  for  reasons  stated  in  her  affidavit. 
An  order  for  the  examination  of  the  defendants,  under  such  circum- 
fitances,  is  authorized.  The  question  was  discussed  and  disposed  of 
in  Dyett  v.  Seymour  (50  Hun,  276),  which  was  an  action  against 
brokers  similar  to  this. 

It  is  claimed  that  the  order  cannot  be  sustained  because  the  affi- 
davit of  the  plaintiff  is  upon  information  and  belief  alone,  but  she 
discloses  in  her  affidavit  the  grounds  of  her  belief  as  to  the  fictitious 
character  of  the  alleged  purchases  and  sales,  namely,  depositions  of 
various  officers  of  the  Consolidated  Exchange,  showing  that  on 
numerous  dates,  when  the  defendants  charged  the  plaintiff  with 
purchases  and  sales  of  stocks,  they  had  not  cleared  in  their  whole 
business  on  the  Exchange,  on  which  their  operations  were  supposed 
to  be  conducted,  as  many  stocks  as  they  pretend  by  their  statements 
to  have  bought  or  sold  for  the  plaintiff.  The  case,  therefore,  differs 
from  Jiminez  v.  Ward  (21  App.  Div.  387)  in  that  regard. 

The  order  appealed  from  must  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Barrett,  Rumsey  and  O'Brien,  JJ.,  concurred. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Sarah.  Rappaport,   Appellant,   v.   Simon  Werner   and   Others, 
Defendants ;   Harry  Werner,  Respondent. 

Action  against  tort  feasors —  t?iey  are  severally  liable  —  a  failure  to  serve  one  is  not 
a  ground  for  striking  the  case  from  the  calendar. 

An  action  against  tort  feasors  to  recover  damages  for  alleged  wrongdoing,  should 
not  be  stricken  from  the  general  calendar  on  the  ground  that  one  of  the  parties 
defendant  has  not  been  served  with  the  summons,  as  in  such  case  each  defend- 
ant is  severally,  as  well  as  jointly,  liable,  and  the  fact  that  one  defendant  is  not 
served  does  not  stay  the  action  as  against  the  others. 

Appeal  bj'  the  plaintiff,  Sarah  Rappaport,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Trial  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  2l6t 
day  of  June,  1898,  striking  the  cause  from  the  calendar. 

Abraham  H.  Sara^ohn^  for  the  appellant. 

Charles  L.  Cohuy  for  the  respondent  Harry  Werner. 

Patterson,  J. : 

The  order  appealed  from,  by  which  this  cause  was  stricken  from 
the  general  calendar,  was  erroneously  made.  The  action  was  against 
tort  feasors,  each  of  whom  was  charged  with  responsibility  for  the 
same  alleged  wrong.  One  of  the  defendants  was  a  copartner  of  the 
plaintiff.  The  case  was  stricken  from  the  calendar  on  the  ground  that 
he  was  a  necessary  pai'ty,  and  that  as  he  was  not  served  with  the 
summons  the  cause  was  not  in  a  condition  to  be  put  upon  the  calen- 
dar. That  defendant  was  made  a  party  on  the  record,  but  he  was 
not  served  with  process.  Under  the  allegations  of  the  complaint, 
each  defendant  was  severally,  as  well  as  jointly,  liable,  if  there  is 
any  liability  at  all.  Whether  the  action  can  be  maintained  ulti- 
mately, is  not  the  question  that  was  before  the  court  on  this  motion. 
It  was  a  common-law  action,  and  in  such  an  action  the  fact  that  one 
defendant  severally  liable  is  not  served,  does  not  stay  the  action  as 
against  others  who  are  severally  liable.  If  the  summons  is  issued 
against  all  and  only  served  on  one  or  more  severally  liable,  the  plain- 
tiff may  proceed  against  those  served  as  if  they  were  the  only  defend- 
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ants  named.  That  is  specially  provided  by  section  456  of  the  Code  of 
Civil  Procedure.  Those  served  must  answer  for  their  wrong.  The 
case  was  properly  on  the  calendar  for  trial,  and  the  order  must  be 
reversed,  with  costs,  and  the  case  restored  to  its  proper  place  on  the 
calendar. 

Yan   Brunt,    P.   J.,    Barrett,    Eumsey    and    O'Brien,    JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
case  restored  to  its  place  on  the  calendar. 


^  ^1  Cecelia  Toplitz  and  Selma  Brill,  Respondents,  v.  Louis  Bauer 

laiJu^l  *^^^  Others,  as  Executors,  etc.,  of  Charles  Bauer,  Deceased, 

Appellants. 

PUcfge  of  a  life  irmirance  policy — waiver  by  the  pledgee  of  his  right  to  dispose  of  it 
without  notice  —  consideration  for  the  waiv6r  —  damages  recoverable  where  the  policy 
is  surrendered. 

Where  a  life  insurance  policy  has  been  pledged  as  collateral  to  a  promissory  note 
under  an  agreement  that,  in  case  of  default  in  payment,  "  the  legul  holder  of 
the  said  promissory  note  is  hereby  authorized  to  surrender  to  the  company  said 
policy,  or  to  sell  the  same  without  demand  and  notice  at  public  or  private  sale 
or  otherwise,"  the  right  to  dispose  of  the  policy  without  notice  may  be  waived 
by  a  subsequent  understanding  of  the  parties  after  default  in  payment,  the 
legal  effect  of  which  is  to  entitle  the  pledgor  to  a  notice  before  the  pledgee 
may  dispose  of  the  policy. 

It  seems,  that  a  consideration  is  not  necessary  to  sustain  such  waiv'er. 

Where,  in  such  case,  the  policy  has  been  surrendered  in  consideration  of  the  pay- 
ment of  a  certain  sum  by  the  company  to  the  pledgee  while  the  insured  is 
suffering  from  an  incumble  disease,  from  which  he  soon  thereafter  dies,  and 
the  surrender  has  involved  the  loss  of  the  whole  amount  of  the  policy  over  and 
above  the  amount  of  the  debt  —  it  being  impossible  at  the  time  of  the  surrender 
to  obtain  in  a  responsible  company  another  insurance  policy  upon  the  life  of  the 
dying  man  —  the  pledgor  is  entitled  to  recover  of  the  pledgee  the  face  value  of 
the  policy  at  the  time  of  its  surrender,  with  interest  from  that  date. 

Appeal  by  the  defendants,  Louis  Bauer  and  others,  as  executors, 
«tc.,  of  Charles  Bauer,  deceased,  from. a.  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  Slst  day  of  May,  1898;  upon  the  ver- 
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diet  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's  ofBce 
on  the  Ist  day  of  June,  1898,  denying  the  defendants'  motion  for  a 
new  trial  made  upon  the  minutes. 

The  amount  of  the  policy  in  question  in  this  action,  which  was 
issued  by  the  Mutual  Life  Insurance  Company  of  New  York  on  the 
life  of  George  Lisner,  was  $8,000,  and  the  verdict  rendered  was  for 
$8,164.32,  that  amount,  with  interest  from  the  date  of  surrender. 

Wm.  B.  Hornhlower^  for  the  appellants. 

LouU  Marshall  and  Henry  Brill^  for  the  respondents. 

Patterson,  J. :  ^ 

This  action  was  brought  to  recover  damages  for  the  alleged  con- 
version by  the  defendants'  testator  of  a  policy  of  life  insurance, 
pledged  by  the  plaintifiEs'  assignor  as  collateral  security  to  a  loan 
made  by  the  testator,  Charles  Bauer,  on  the  16th  of  July,  1890,  to 
Rosa  Lisner  (the  plaintiffs'  assignor)  and  George  Lisner,  her  hus- 
band, the  latter  being  also  the  assured  mentioned  in  the  policy  of 
insurance  pledged.  When  tlie  loan  was  made,  Rosa  and  George 
Lisner  delivered  to  Charles  Bauer  an  instrument  dated  July  15, 
1890,  by  which  they  transferred  and  set  over  to  him  all  their  right, 
title  and  interest  in  and  to  a  certain  policy  of  life  insurance  issued 
by  the  Mutual  Life  Insurance  Company  of  New  York  on  the  life 
of  George  Lisner,  and  in  the  same  instrument  they  constituted 
Charles  Bauer  their  lawful  attorney  to  take  all  proceedings  neces" 
sary  for  the  recovery  and  collection  of  any  sums  that  might  fall  due 
under  the  policy.  They  also,  at  the  same  time,  made  and  delivered 
to  Charles  Bauer  their  promissory  note  by  wliich  they  promised  to 
pay,  live  months  after  date,  to  their  own  order,  $1,100  at  120  Broad- 
way, New  York  city.  In  connection  with,  and  annexed  to,  this 
note  was  an  instrument  signed  by  Rosa  Lisner  and  George  Lisner, 
in  which  they  declared  that  they  had  deposited  with  Charles  Bauer, 
as  collateral  security  for  the  note,  policy  No.  137,484:  of  the  Mutual 
Life  Insurance  Company  of  New  York  on  the  life  of  George  Lis- 
ner, and  that  in  case  of  the  non-performance  of  the  terms  contained 
in  the  note,  or  in  case  of  the  failure  of  the  subscribers  to  pay  any 
and  all  premiums,  premium  notes  or  interest  on  premium  notes, 
coming  due  or  which  may  be  a  lien  on  the  above-named  policy  dur- 
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ing  the  continuance  of  the  aforesaid  note,  etc.,  "  then  and  in  either 
such  case  tlie  legal  holder  of  the  said  promissory  note  is  hereby 
authorized  to  surrender  to  the  company  said  policy,  or  to  sell  the 
same  without  demand  and  notice  at  public  or  private  »ale  or  other- 
wise, in  this  or  any  other  place  at  the  option  of  said  legal  holder.'* 
Other  provisions  are  contained  in  the  instrument  annexed  to  the 
note  authorizing  the  holder  of  the  note  to  surrender  the  policy  or 
collect  it  in  the  event  of  certain  contingencies,  but  they  are  not 
material  to  the  controversy  at  present.  By  the  terms  of  the  note,  it 
became  due  on  the  16th  of  December,  1890.  It  was  not  then  paid, 
but  payment  was  extended  and  other  extensions  were  subsequently 
granted  in  writing,  tlie  last  written  one  being  on  May  10, 1893,  when 
the  time  was  extended  to  June  10, 1893,  and  payment  of  interest  on 
the  note  to  March  29,  1893,  was  acknowledged.  We  shall  assume 
for  the  purposes  of  the  decision  of  this  case,  that  up  to  June  10, 
1893,  at  least,  the  relations  of  the  parties  and  their  rights  were  the 
same  as  those  originally  constitnted  when  the  loan  was  made  and 
the  security  given  on  the  16th  of  July,  1890. 

Neither  the  principal  nor  the  interest  was  paid  on  June  10,  1893, 
and  the  Lisners  thereafter  and  prior  to  the  1st  of  July,  1893,  had 
conversations  and  negotiations  with  Charles  Bauer  and  wdth  his 
brother  Louis  Bauer  respecting  furtlier  indulgence  upon  the  note. 
In  all  that  was  said  and  done  by  Louis  Bauer  from  the  l>eginning  to 
the  end  of  the  transactions  with  the  Lisners,  he  was  the  representa- 
tive and  agent  of  Charles  Bauer,  and  liis  authority  to  bind  Charles 
Bauer  is  in  no  way  questioned.  It  appears  that  Charles  Bauer  left 
for  Europe  about  the  1st  of  July,  1893,  and  returned  on  the  6th  of 
October,  1893.  During  his  absence,  many  interviews  were  had 
between  Kosa  Lisner  and  Louis  Bauer  respecting  the  payment  of  the 
loan  and  the  redemption  of  the  security.  There  is  a  conflict  between 
the  testimony  of  Kosa  Lisner  and  Louis  Bauer  as  to  the  substance  of 
those  interviews,  but  both  parties  agree  that  they  related  not  only  to 
an  extension  of  the  time  of  payment  of  the  note,  but  that  they  specifi- 
cally referred  to  the  disposition  to  be  made  of  the  policy  of  life 
insurance.  The  determinant  facts  of  the  case  may  be  tfiken  up  for 
consideration  as  of  the  date  of  September  27,  1893,  when  a  letter 
signed  "  Chas.  Bauer,  S.,"  was  sent  to  Bosa  Lisner,  which  is  as 
follows : 
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"  Some  time  since  you  informed  me  that  your  brother-in-law  was 
going  to  take  care  of  the  loans  on  the  policies  of  your  husband's 
life.  So  much  time  having  elapsed,  I  beg  to  inquire  if  it  is  still  his 
intention  to  do  so.  If  not,  I  wish  you  would  make  arrangements 
with  some  one  else  to  take  up  these  loans,  as  my  parties  now  insist 
on  either  the  principle*  or  interest. 

"  Very  truly  yours, 

"(Signed)  CIIAELES  BAUER,  S." 

That  letter  was  written  by  one  Solms,  a  clerk  of  Charles  Bauer, 
and,  as  Solms  swears,  in  the  ordinary  course  of  his  business  and 
employipent.  It  will  thus  be  perceived  that,  at  the  date  of  that  let- 
ter, it  was  known  that  Rosa  Lisner  was  making  efforts  to  procure 
money  for  the  payment  of  the  loan  and  that  no  time  was  fixed  for 
its  payment.  Subsequently  to  that  date,  and  about  the  7th  of  Octo- 
ber, 1893,  Rosa  Lisner  had  a  further  conversation  with  Louis  Bauer 
concerning  the  loan  and  the  policy.  It  was  about  the  seventh  of 
October,  the  day  after  Charles  Bauer  returned  from  Europe,  and 
she  and  one  of  her  daughters  state  that  they  also  had  conversations 
with  Charles  Bauer  on  the  same  subject  after  his  return.  The  rights 
of  the  parties  to  this  action  depend  very  largely  upon  what  was  said 
in  those  conversations.  There  is  no  doubt  that  they  related  to  the 
policy  of  insurance  pledged  as  collateral  and  what  should  be  done 
with  it  and  not  merely  to  an  extension  of  the  time  of  payment  of 
the  loan.  Louis  Bauer  swears  that  he  stated  to  Mrs.  Lisner  and  her 
daughter  that,  unless  the  loan  were  paid  off  the  first  business  day 
before  the  twelfth  of  October,  the  collateral  would  positively  be 
disposed  of;  and  that  they  said  that,  was  fair,  if  they  did  not  pay  the 
note  by  that  time  to  "  go  ahead  and  sell  out  the  collateral.'"  The 
Lisners,  on  the  contrary,  swear  that  nothing  was  said  about  the  first 
business  day  before  the  twelfth  of  October,  nor  was  any  date  fixed 
at  which  the  collateral  might  be  surrendered.  They  also  testify  that 
the  money  to  pay  the  loan  was  expected  from  Mr.  A.  Lisner  of 
Washington,  a  brother  of  George  Lisner,  and  that  Mrs.  Lisner  stated 
to  Charles  Bauer  that  if  he  were  reluctant  to  wait,  or  could  not 
wait  longer,  she  would  sell  a  policy  of  life  insurance  belonging  to 

*Sic. 
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her  and  issued  by  tlie  Connecticut  Mutual  Insurance  Company, 
from  the  proceeds  of  which  she  would  pay  off  the  Bauer  loan,  and 
that  Charles  Bauer  said  that,  in  the  condition  of  health  of  George 
Lisner,  and  (in  substance)  the  distress  of  Mrs.  Lisner  and  her  family, 
he  would  not  permit  such  a  sacrifice  to  be  made.  The  jury,  by  the 
verdict,  necessarily  found  that  the  story  of  Mrs.  Lisner  and  her 
daughter  was  true,  and  tliat  no  time,  therefore,  was  fixed  at  which 
payment  must  be  made  to  save  the  collateral  from  forfeiture. 

On  the  13th  of  October,  1893,  Louis  Bauer  surrendered  the 
policy  of  the  Mutual  Life  Insurance  Company  and  received  therefor 
$1,494.  A  few  days  after  that,  upon  receiving  information  that 
the  policy  had  been  surrendered,  Mrs.  Lisner  called  upon*  Charles 
Bauer  and  protested  against  the  act  of  Louis  Bauer  in  surrendering 
the  policy.  Efforts  were  made  to  have  it  reinstated  by  the  Mutual 
Company,  but  that  company  refused  to  do  so  in  consequence  of  the 
precarious  state  of  the  health  of  the  assured.  He  died  some  six 
months  afterwards. 

There  is  evidence  that  Charles  Bauer,  in  October,  after  the  sur- 
render of  the  policy,  declared  that  Louis  had  surrendered  it  know- 
ing that  Charles  had  promised  to  wait,  and  suggested  that  efforts  be 
made  to  have  the  policy  reinstated  by  the  company,  and  that  Charles 
Bauer  admitted  that  he  promised  Mrs.  Lisner  to  wait  until  Mr.  Lis- 
ner of  Washington  could  remit  the  money.  This  conversation,  it 
is  true,  related  to  the  payment  of  interest  and  not  principal,  but  it 
will  be  observed  that  in  the  letter  of  September  27,  1893,  what  was 
required  was  the  payment  of  either*  principal  or  interest.  Upon 
the  foregoing  state  of  facts,  the  question  is  whether  there  was  a 
wrongful  conversion  of  the  policy  of  life  insurance. 

Notwithstanding  the  assignment,  dated  July  15,  1890,  of  that 
policy,  the  relations  existing  between  Bauer  and  Mrs.  Lisner  were 
only  those  of  i)ledgor  and  pledgee,  and,  under  ordinary  circum- 
stances, before  the  collateral  security  could  be  resorted  to,  notice  of 
sale  would  have  been  necessary.  The  right  to  redeem  the  pledge 
at  common  law  was  one  that  could  be  cut  off  in  no  other  way.  The 
effect  of  a  default  in  payment  of  the  debt  would  give  to  a  pledgee 
a  right  to  sell,  but  the  forfeiture  could  not  accrue  without  notice  of 
sale.  {Patchin  v.  Pierce^  12  Wend.  61;  Bryan  v.  Baldwuiy02 
N.  Y.  232 ;  Steams  v.  Marsh,  4  Den.  227 ;  MlUikin  v.  Dehon,  10 
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Bosw.  325 ;  NeUon  v.  Edwards^  40  Barb.  284.)  But  parties  may 
make  their  own  contracts  as  to  any  disposition  of  a  pledge  {Baker 
V.  Drake,  m  N.  Y.  518 ;  Genet  v.  Howland,  45  Barb.  560 ;  MiUi- 
ken  V.  Dehon,  27  N.  Y.  364) ;  and  undoubtedly  that  was  done  by 
these  parties  when  authority  was  conferred  upon  Charles  Bauer  to 
surrender  or  sell  the  policy  on  default  in  the  payment  of  the  prin- 
cipal indebtedness,  and  that  stipulation  of  their  contract  would  have 
run  through  the  whole  transaction  and  been  operative  down  to 
October,  1893,  unless  the  contract  were  modified.  {Williams  v. 
United  States  Trust  Company^  133  N.  Y.  660.)  But  in  this  case 
the  jury  have  found  that  the  contract  was  modified ;  that  modifica- 
tion consisting  of  a  waiver  of  the  right  to  sell  on  the  ultimate 
default  until  Mrs,  Lisner  could  have  an  opportunity  of  raising  the 
money  to  make  payment  to  Charles  Bauer.  The  jury  found  that 
no  time  was  fixed  at  the  October  interview.  Where  there  is  no 
time  fixed  for  the  redemption  of  a  pledge  (  Wilson  v.  Little,  2  N.  Y. 
448),  or  where  th^  tivie  has  been  fixed  hut  has  heen  rendered  indefir 
nite  iy  a  subsequent  agreement  between  the  parties,  it  is  not  compe- 
tent for  the  pledgee  to  sell  a  pledge  without  a  proper  demand  and 
notice.     {Pigot  v.  Cubley,  15  C.  B.  [N.  S.]  701.) 

That  was  the  situation  of  this  policy  of  insurance  at  the  time  it 
was  surrendered  by  Louis  Bauer.  The  understanding,  as  the  jury 
must  have  found  it  to  be,  was  not  merely  one  extending  the  time  of 
payment,  but  the  parties  were  expressly  dealing  with  the  preserva- 
tion of  Mi's.  Lisner's  right  to  redeem  the  security ;  and  we  think,  on 
the  whole  evidence,  that  the  jury  was  justified  in  finding  that  there 
was  a  parol  consent  to  waive,  equivalent  to  a  modification  of  the 
right  of  Bauer  to  resort  immediately  and  without  notice  to  the  sur- 
render of  the  policy  for  the  payment  of  the  debt.  Thus,  there  is 
established  by  the  evidence  and  the  finding  of  the  jury  thereupon, 
that  there  was  a  waiver  of  the  right  to  forfeit  the  policy,  and  we 
have  to  consider  the  legal  effect  of  that  waiver.  The  contention  is 
made  that  it  was  ineffectual  to  operate  any  change  in  the  rights  of 
Bauer,  because  no  consideration  passed  to  support  the  waiver.  It 
is  not  necessary  to  decide  in  this  case  whether  a  new  consideration 
would  be  required  to  support  a  mere  promise  to  extend  the  time  of 
payment  of  the  loan.  That  is  not  the  question  here.  Suing  to 
recover  upon  a  loan  is  one  thing ;  the  right  to  resort  to  a  forfeiture 

Digitized  by  VjOOQIC 


532  TOPLITZ  v,  BAUER. 

First  Department,  November  Term,  1898.  [Vol.  34. 

of  the  pledge  is  another  and  separate  thing.  It  was  the  right  of  the 
pledgee  at  common  law  to  redeem  the  pledge  at  any  time  before 
actual  foreclosure  of  that  pledge,  whether  the  creditor  had  pursued 
his  remedies  to  recover  the  debt  or  not.  By  the  contract  between 
the  pledgor  and  pledgee  in  this  case,  the  strict  common-law  right  of 
the  pledgor  to  redeem  was  abandoned,  but  by  the  waiver  of  the  privi- 
lege which  the  pledgee  had  under  that  contract  there  was  a  reinstate- 
ment of  the  pledgor's  right  to  a  notice  before  forfeiture.  If  the 
pledgee,  before  resorting  to  the  security,  had  recalled  the  waiver  and 
informed  the  pledgor  of  his  intention  to  sell,  possibly  he  might  law- 
fully have  done  so.  But  there  was  a  specific  understanding,  as  the 
jury  must  have  found,  not  to  resort  to  the  security  at  once,  which 
necessarily  implied  that  the  right  to  redeem  still  continued.  Was  a 
consideration  required  as  matter  of  law  to  support  that  waiver? 
Counsel  for  the  appellant  relies  upon  the  case  of  Williayns  v.  Stem 
(L.  R.  [5  Q.  B.  Div.]  409)  as  holding  that  a  consideration  was  nec- 
essary. It  was  held  in  that  case  that  the  promise  of  the  pledgee  after 
default  to  wait  for  a  week  for  the  payment  of  the  indebtedness,  did 
not  preclude  him  from  resorting  to  the  security,  because  the  promise 
to  postpone  the  day  of  payment  was  not  supported  by  any  considera- 
tion. The  contrary  to  that  was  held  in  Albert  v.  Orosvenar  Invest- 
ment  Company  (L.  R.  [3  Q.  B.]  123),  but  it  would  appear  that  the  lat- 
ter case  was  overruled  by  the  former,  notwithstancJing  that  there  is  a 
distinct  diflEerence  between  tlie  two  cases.  In  WilliaiRS  v.  Stern  it  was 
held  that  there  was  no  evidence  of  a  'waiver  by  the  defendant  of  a 
right  to  resort  to  the  security.  In  Albert  v.  Gro»venor  Invest^ 
ment  Co,  the  pledgee  had  taken  possession  of  the  goods  and  had 
agreed  tliat  he  would  not  sell  them,  provided  a  sum  of  money  were 
paid  before  a  certain  date.  The  money  was  tendered  in  due  time, 
but  the  pledgee  sold  before  the  time  and  the  court  held  him  liable 
in  trover.  Here,  as  in  Albert  v.  Gro»venor  Investment  Company y 
there  was  an  express  waiver  of  the  right  presently  to  resort  to  the 
security,  and  such  a  waiver  comes  within  the  rule  laid  down  by  the 
courts  of  this  State  respecting  waivers  of  forfeitures.  It  is  a  rule 
not  altogether  in  analogy  with  tliat  of  a  waiver  of  strict  perform- 
ance of  contracts  for  doing  work  by  builders  and  others,  but  it  is  the 
same  rule  as  that  applied  in  cases  of  claimed  forfeitures  of  leases,  a8 
in  Irelamd  v.  Nichols  (46  N.  Y.  413),  or  policies  of  life  insurance, 

Digitized  by  VjOOQIC 


TOPLITZ  V,  BAUER.  533 


App.  Div.]  First  Department,  November  Term,  1898. 


as  in  Titus  v.  Glens  Falls  Insurance  Co,  (81  id.  419).  In  the  case 
last  cited,  it  is  said  :  "  It  may  be  asserted  broadly  that  if,  in  any 
negotiations  or  transactions  with  the  insured  after  knowledge  of  the 
forfeiture,  it  recognizes  the  continued  validity  of  the  policy,  or  does 
acts  based  thereon,  or  requires  the  insured  by  virtue  thereof  to  do 
some  act  07*  incur  some  trouble  or  expense^  the  forfeiture  is  as 
matter  of  law  waived,  and  it  is  now  settled  in  this  court,  after  some 
difference  of  opinion,  that  such  a  waiver  need  not  be  based  upon  any 
new  agreement  or  an  estoppel."  (Citing  cases.)  There  is  nothing 
in  Armstrong  v.  The  Agricult^iral  Insurance  Co,  of  Watertoion 
(130  N".  Y.  560)  which  affects  the  principle  stated  in  Titus  v. 
Glens  Falls  Insurance  Com^pany^  in  which  latt.er  case  it  is  also 
stated  that  "  forfeitures  are  not  favored  in  the  law,  and  this  doctrine 
of  waiver  is  not  peculiar  to  insurance  policies,  hut  is  applicable  to 
all  cases  of  forfeiture.'*^  The  language  of  the  court  in  Insurance 
Company  v.  Norton  (96  U.  S.  234)  applies  directly  here.  "  Grant 
that  the  promise  to  extend  the  note  is  without  consideration,  and 
not  binding  on  the  company  —  which  is  perhaps  true  as  well  when 
the  promise  is  made  before  maturity  as  when  it  is  made  afterwards  — 
still  it  does  not  take  from  the  company's  act  the  legitimate  effects  of 
such  act  upon  the  forfeiture  of  the  policy.  Perhaps  the  note  might 
be  sued  on  in  disregard  of  the  extension,  but  if  it  could  be,  that 
would  not  annihilate  the  fact  that  the  company  elected  to  waive  the 
forfeiture  by  entering  into  the  transaction.  If  it  should  repudiate 
its  agreement,  it  could  not  repudiate  the  waiver  of  the  forfeiture, 
without  at  least  giving  to  the  assured  reasonable  notice  to  pay  the 
money." 

We  arc  of  the  opinion  that  there  was  a  waiver  of  the  right  to  sur- 
render the  policy  based  upon  the  continued  efforts  of  Mrs.  Lisner  to 
get  the  money  from  her  brother-in-law  in  Washington,  or  the  pre- 
vention of  her  disposing  of  the  Connecticut  company  policy,  and  the 
application  of  its  proceeds  to  the  payment  of  Bauer's  loan.  There 
is  no  question  of  tender  involved  in  this  case.  The  pledgee  sold  the 
property  notwithstanding,  the  waiver,  and  there  was  no  direct  tender 
to  him  necessary.     {Stearns  v.  Marshy  4  Den.  227). 

The  only  remaining  question  is  as  to  the  measure  of  damages. 
The  appellant's  contention  is  that  the  surrender  value  of  the  policy 
is  all  that  could  be  recovered.     Undoubtedly  the  general  rule  in 
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actions  of  conversion  is  that  the  measure  of  damages  is  the  vahie  of 
the  property  at  or  about  the  time  of  the  conversion,  but  it  is  neces- 
sary to  take  into  consideration  the  peculiar  character  of  this  pledge 
and  what  was  done  with  it.  As  was  said  in  Whitehead  v.  iT.  JT. 
Life  Ins,  Co.  (102  N.  Y.  143),  if  we  should  limit  the  recovery  to 
the  surrender  value,  it  would  simply  be  adding  the  sanction  of  the 
court  to  the  unauthorized  surrender  and  make  it  valid.  Here  was  a 
contract  of  insurance  upon  the  life  of  a  man  then  suffering  from  an 
incurable  disease,  and  who  died  within  six  months  after  that  contract 
was  destroyed  by  the  wrongful  act  of  Charles  Bauer's  agent.  It 
was  impossible  to  reinstate  that  contract.  The  insurance  company 
was  not  bound  to  reinstate  it,  and  the  necessary  consequence  of  the 
surrender  was  the  loss  of  the  whole  amount  of  the  insurance  over 
and  above  the  debt  due  to  Bauer.  It  may  be  said  that  ordinarily 
the  measure  of  damages  would  be  whatever  would  make  good  the 
loss  to  the  assured  occasioned  by  the  surrender,  but  it  is  obvious  in 
this  case  that  no  other  insurance  could  be  obtained  in  a  responsible 
company  upon  the  life  of  a  dying  man,  and  there  is  no  measure  of 
damages  that  can  be  resorted  to  except  that  which  was  applied  on 
the  trial. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Barrett,  Rumsey  and  O'Brien,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Philip  Sternbach,  Respondent,  v,  Yette  Friedman,  Appellant, 

34'       534[  Impleaded  with  Others. 

37  Mls^  37| 

Principal  and  surety  —  subrogation  of  t?te  latter,  on  paying  the  debt,  to  the  creditor's 
rights  in  collateral  —  the  creditor  is  bound  to  account  for  the  collateral.' 

Where  a  creditor,  having  a  debt  secured  by  cerUiin  warehouse  certificates,  the 
property  of  the  debtor,  and  also  by  a  bond  and  mortgage  given  b}'  a  third 
party,  elects  to  enforce  payment  by  a  foreclosure  of  the  bond  and  mortgHge, 
the  mortgagor  is  entitled  to  be  subrogated  in  equity  to  the  rights  of  the  cred- 
itor in  the  warehouse  certiticates;  and  where  the  amo\int  of  the  liability  cannot 
be  ascertained  until  a  judicial  accounting  is  had,  a  court  of  equity  has  full 
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power  to  define  the  rights  of  the  parties  as  to  both  classes  of  security  and  to 
control  in  the  hands  of  the  creditor  the  security  to  which  the  mortgagor  may  be 
entitled  on  a  full  judicial  determination  of  the  extent  of  his  liability  and  the 
satisfaction  of  the  amount  found  due. 

A  decree  made  on  such  an  accounting  should  provide  for  the  substitution  of  the 
mortgagor  in  the  place  of  the  creditor  upon  the  ascertainment  and  payment  of 
the  amount  of  the  liability. 

A  creditor  who  himself,  or  by  his  attorney  acting  within  the  scope  of  his  authority, 
so  deals  with  securities  to  which  a  surety  may  be  entitled  by  way  of  subroga- 
tion as  to  lose,  or  destroy  them,  or  create  an  opportunity  for  a  third  party  to 
abstract  them,  is  accountable  for  the  value  of  the  securities  to  the  surety  pay- 
ing the  debt,  or  whose  property  is  resorted  to  for  the  purpose  of  securing  pay- 
ment thereof. 

AppEAL-by  tlie  defendant,  Yette  Friedman,  from  a  judgment  of 

the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  otfice  of 

*  the  clerk  of  the  county  of  New  York  on  the  24th  day  of  March, 

1898,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 

New  York  Special  Term. 

David  Leventritt^  for  the  appellant. 

Emanuel  J,  Myers^  for  tlie  respondent. 

Patterson,  J. : 

This  is  an  appeal  from  a  judgment  entered  in  favor  of  the  plain- 
tiff, in  an  action  for  the  foreclosure  of  a  mortgage.  The  record  is 
voluminous,  and  tlie  evidence  as  contained  in  it  is  filled  with  such 
contradictions  as  show  deliberate  false  swearing  by  witnesses  on 
one  side  or  the  other.  The  appellant,  Mrs.  Fl'iedman,  made 
and  executed  the  bond  and  mortgage  mentioned  in  the  com- 
plaint, and  upon  the  trial  it  was  conceded  by  her  counsel  at 
the  outset,  that  she  is  liable  for  something  thereupon,  depend- 
ent upon  the  result  of  an  accounting ;  and  he  claimed,  substan- 
tially, that  it  was  for  him  to  prove  an  affirmative  defense  set  up 
in  the  answer,  and  allegations  which,  if  established,  would  require  a 
reformation  of  the  instruments.  That  defense  is,  that  by  mistake 
on  the  part  of  the  defendant,  Yette  Friedman,  and  fraud  on  the  part 
of  the  plaintiff,  or  those  acting  for  him,  the  bond  and  mortgage 
were  so  drawn  as  to  secure  other  and  greater  obligations  than  those 
Mrs.  Friedman  had  agreed  to  assume.  Certain  facts  are  conceded, 
namely,  that  the  plaintiff  and  one  Marcus  Kosenthal  were  copartners 
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in  business  in  January,  1896 ;  that  a  dissolution  of  that  lirm  was  in 
that  month  agreed  upon  ;  that  tlie  plaintiflE  was  to  receive  payment 
or  security  for  the  payment  of  $10,000,  which  he  had  put  in  as 
capital  and  also  indemnity  against  liability  for  debts  of  the  copart- 
nership. It  is  also  conceded  that  Mrs.  Friedman  was  induced  to 
make  the  mortgage  sought  to  be  foreclosed  in  this  action  and  to 
join  in  the  bond  to  which  it  was  collateral,  as  security,  but  her  con- 
tention is  that  it  was  only  for  the  indebtedness  of  the  firm  to  its 
creditors,  and  that  the  plaintiffs  contribution  to  the  capital  was  to 
be  and  was  paid  by  the  relinquishment  to  the  plaintiff  of  certain 
warehouse  certificates  of  the  value  of  $10,000.  She  alleges  in  her 
answer  that  such  was  her  understanding  of  the  terms  upon  which 
she  was  to  give  the  bond  and  mortgage,  and  she  prayed  for  a  reforma- 
tion of  the  instruments  so  that  her  liability  might  be  limited  to  one 
for  the  indebtedness  of  the  firm  to  its  creditor.  The  negotiations 
preceding  and  the  circumstances  attendant  upon  the  execution  of 
the  mortgage  were  made  the  subjects  of  extended  inquiry  in  the 
examination  of  witnesses  on  the  trial.  Mrs.  Friedman  (the  defend- 
ant) Rosenthal  (her  son-in-law),  Mrs.  Rosenthal  (her  daughter),  Theo- 
dore Friedman  (Iier  son)  and  Jacob  Baum  (her  brother)  testified  to 
a  state  of  facts  wliich,  if  true,  proves  that  she  was  the  victim  of  a 
gross  fraud.  She  is  an  illiterate  woman,  totally  unable  to  read  or 
write.  She  testified  that,  being  informed  of  the  serious  involvement 
of  her  son-in-law  in  his  copartnership  relations  with  the  plaintiff, 
she  was  induced  to  attend  twice  at  the  ofiice  of  the  plaintiff's  then 
attorneys,  and  that  she  agreed  to  give  security  for  the  debts  of  the 
copartnership,  and  that  it  was  distinctly  stated  and  admitted  that 
the  plaintiff's  contribution  to  capital  was  paid  back  to  him  by  the 
wareliouse,  or,  as  they  are  called,  whisky  certificates.  Rosenthal, 
Jacob  Baum  and  Friedman  testified  to  the  same  thing,  and  Rosen- 
thal and  others,  who  were  present  at  the  time  the  bond  and  mortgage 
were  executed  at  Rosen thaPs  apartment,  also  testified  that  when  the 
papers  were  presented  for  execution  and  read  by  the  attorney  acting 
for  the  plaintiff  it  appeared  from  such  reading  that  the  warehouse 
certificates  were  referred  to  as  having  been  taken  as  security  and 
not  as  payment,  and  thereupon  a  protest  was  made,  and  the  attorney 
promised  that  the  error  should  be  corrected  before  the  papers  were 
used.     On  the  other  hand,  there  is  testimony  given  by  the  attorney 
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xeferred  to  and  by  the  stenographer  to  whom  tlie  papers  were 
dictated,  that  at  the  office  of  the  attorneys  acting  for  the  plaintiff 
the  drafts  of  such  papers  were  read  in  the  hearing  of  Mrs.  Fried- 
man ;  that  they  contained  the  same  provision  respecting  the 
warehouse  certificates  as  in  the  executed  instrument,  and  the 
notary  public  who  took  the  acknowledgment  of  Mrs.  Friedman  at 
tlie  time  the  papers  were  signed  and  delivered  contradicts  every- 
thing testified  to  by  tlie  defendant's  witnesses  concerning  the  alleged 
protest  against,  or  criticism  of,  the  contents  of  the  papers  when  they 
were  read  by  the  attorney  on  the  occasion  laet  referred  to.  In  that 
state  of  the  evidence  the  justice  at  the  Special  Term  held  that  the 
defendant  Friedman  had  not  made  out  by  a  preponderance  of  evi- 
dence a  right  to  have  the  bond  and  mortgage  reformed.  On  a  criti- 
cal examination  of  all  the  record,  we  fail  to  see  what  otiier  disposi- 
tion could  have  been  made  of  this  branch  of  the  case.  Everything 
depended  upon  the  credibility  of  witnesses.  In  the  irreconcilable 
conflict  between  them  there  are  no  circumstances  to  which  we  may 
give  heed  to  turn  the  scale  either  way. 

We  must  assume,  then,  that  the  bond  and  mortgage  were  to  stand 
as  security  according  to  their  terms,  and  it  is  not  disputed  that  Mrs. 
Friedman  occupies  as  to  the  plaintiff  the  relation  of  surety  for 
Rosenthal,  his  debtor.  Just  at  this  point  of  the  case  is  introduced 
the  subject  of  subrogation  of  Mrs.  Friedman  to  the  right  of  the 
plaintiff  to  the  warehouse  certificates.  It  is  claimed  by  the  plaintiff 
that  the  pleadings  are  not  in  condition  to  give  rise  to  an  inquiry  on 
that  subject.  But  we  do  not  so  regard  them.  The  history  of  these 
certificates  and  the  relation  of  the  parties  to  tiiem  came  directly 
into  the  case.  They  are  referred  to  in  the  answer  by  an  allegation 
wiiich  sets  up  that  they,  at  the  time  of  the  dissolution  of  the  firm  of 
Rosenthal  &  Co.  were  given  to  the  plaintiff,  either  in  payment 
or  as  security  for  the  $10,000  capital.  The  determination  of  the 
court  below  was  that  they  were  taken  as  security.  The  defendant 
Friedman  prayed  that  the  plaintiff  and  the  defendant  Rosenthal  be 
ordered  to  account  to  her  respecting  all  the  debts,  liabilities  and  obli- 
gations of  the  firm,  the  amounts  paid  thereon  and  the  amounts  still 
outstanding  and  payable,  to  the  end  that  the  amount  due  upon  the 
said  bond  and  mortgage  might  be  ascertained  and  determined ;  and 
App.  Div.— Vol.  XXXIV.        68 
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tliat  any  and  all  securities  held  by  the  plaintiff  as  security  for  the 
performance  of  the  condition  of  the  bond  be  delivered  to  the 
defendant  Friedman, 'wpt>7i  the  payment  hyher  oft\\Q  amount  found 
due  upon  the  accounting,  and  that  she  be  in  all  respects  subrogated 
to  the  rights  of  th^  said  plaintiff  with  reference  to  said  security, 
and  that,  in  the  event  that  the  plaintiff  cannot  or  shall  not  deliver 
such  securities  or  any  of  them  to  the  defendant,  the  value  of  said 
security  be  deducted  from  the  amount  found  due.  Thus  the 
whisky  certificates  were  drawn  into  the  case.  It  plainly  appeared 
that  for  the  $10,000  capital  tlie  plaintiff  had  two  securities,  one  the 
whisky  certificates  and  the  other  the  mortgage.  The  plaintiff  has 
chosen  to  resort  to  the  latter,  and  to  enforce  it  by  foreclosure.  It 
is  necessary  in  the  action  to  take  an  account  to  ascertain  what, 
if  anything,  remained  unpaid  of  the  debts  of  Rosenthal  &  Co.* 
If  nothing  so  remained  unpaid,  and  the  mortgage  is  held  by 
the  plaintiff  (as  matter  of  fact)  only  as  security  for  the  $10,000 
capital,  then  it  is  not  to  be  disputed  that  upon  the  payment  of 
that  amount  of  money  the  defendant  Friedman  would  be  entitled 
to  be  subrogated  in  equity  to  tlie  rights  of  the  plaintiff  in  and  to 
the  whisky  certificates.  If  debts  remain  unpaid,  the  defendant 
Friedman  would  not  be  immediately  entitled  to  the  possession  of 
the  certificates,  for  under  ordinary  circumstances  the  creditor  is 
entitled  to  hold  his  collateral  until  all  that  is  due  him  is  paid. 

It  is  undoubtedly  the  law  that  a  surety,  as  a  general  rule,  is  only 
entitled  to  subrogation  upon  the  payment  of  the  indebtedness  of  his 
principal  to  the  creditor,  but  where  a  creditor  holds  as  collateral 
security  two  funds,  viz.,  property  of  the  debtor  and,  in  addition 
thereto,  Hability  of  a  third  party,  a  guarantor,  and  the  creditor  elects 
to  look  to  the  liability  of  the  guarantor,  and  the  amount  of  that  lia- 
bility cannot  be  ascertained  until  a  judicial  accounting,  a  court  of 
equity  has  full  power  to  define  the  rights  of  the  parties  as  to  both 
classes  of  security  and  to  control  in  the  hands  of  the  creditor  that  to 
which  the  guarantor  may  be  entitled  on  a  full  judicial  determination 
of  the  extent  of  his  liability,  and  satisfaction  of  the  amount  found 
due.  {Philadelj)hia  cfe  Reading  It.  R,  Co,  v.  Little^  41  N.  J.. 
Eq.  519.)  It  needs  no  citation  of  authorities  to  show  that  a  surety 
who  pays  a  debt  for  his  principal  is  entitled  to  be  put  in  the  place  of 
the  creditor,  and  is  also  entitled  to  all  the  means  which  the  creditor 
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posBessed  of  enforcing  payment  against  the  principal  debtor ;  nor  that 
it  is  within  the  power  of  a  court  of  equity,  when  the  creditor  applies 
for  relief  against  the  surety,  to  require  the  creditor  to  account  for 
those  things  to  which  the  surety  may  be  entitled  on  payment,  and  to 
make  a  decree  upon  all  the  facts  as  they  appear  before  it.  That  is 
simply  the  exercise  of  the  ordinary  power  of  a  court  of  equity  to 
determine  all  that  is  in  contest  between  the  parties  to  a  suit  before  it 
and  to  settle  equities  deiinitively.  Circumstances  may  be  disclosed 
showing  that  it  is  impossible  for  the  surety  to  know  how  much  he  must 
pay  until  an  accounting  is  had  between  the  creditor  and  the  debtor,  and 
it  is  appropriate  to  the  final  disposition  of  such  a  case  that  a  decree 
should  provide  for  the  substitution  of  the  surety  in  the  place  of  the 
creditor  upon  ascertainment  and  payment  of  the  amount  of  the 
surety's  liability.  Thus  the  court  would  have  power  to  control  all 
securities  in  the  hands  of  the  creditor.  The  power  is  not  restricted 
because  the  rights  of  the  parties  are  involved  in  an  action  to  enforce 
payment  by  foreclosure  of  a  lien  given  by  the  surety  on  his  property. 
The  proofs  in  this  case  showed  that  Mi*s.  Friedman,  upon  pay- 
ment of  such  amount  as  might  be  found  due  on  the  mortgage, 
might  be  entitled  to  subrogation  to  the  rights  of  the  plaintiff  to  the 
whole  or  some  part  of  the  whisky  certificates.  That  depends  on 
the  result  of  the  accounting.  But  the  plaintiff  has  sought  to  dis- 
charge himself  from  any  responsibility  for  those  certificates,  and  in 
doing  so  has  shown  that  Mrs.  Friedman  cannot  have  the  actual  bene- 
fit of  them  in  this  action.  He  contends  and  has  endeavored  to  show 
that,  in  recognition  of  Mrs.  Friedman's  claims  to  those  certificates 
and  her  right  to  control  or  have  them  applied,  they  were  delivered 
into  her  possession,  and  that  thus  he  is  freed  from  all  account- 
ability concerning  them.  It  appears  from  the  record  that  these  cer- 
tificates were  taken  by  the  plaintiff  from  the  safe  of  Rosenthal 
&  Co.  a  day  or  two  before  the  dissolution  of  that  firm,  and  thence- 
forth, and  until  the  27th  day  of  May,  1898,  were  always  in  the  pos- 
session of  one  of  the  attorneys  at  law  of  the  plaintiff.  At  some  time 
shortly  before  the  last-mentioned  date,  Rosenthal  made  application 
to  that  attorney  for  the  certificates,  desiring  to  use  them  in  his  own 
business  and  for  his  own  purposes.  The  attorney  was  willing  to  aid 
Rosenthal  in  obtaining  the  certificates,  but,  as  he  states  himself,  he 
knew  they  could  not  be  restored  to  Rosenthal  without  the  consent 
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of  IVirs.  Friedman  and,  therefore,  he  declares  he  sent  them  by  a 
messenger  to  Mrs.  Friedman  inclosed  with  a  letter  as  follows: 
"  Agreeable*  to  your  request,  we  herewith  deliver  to  you  the  whiskey 
certificates  held  by  us  and  which  we  surrender  upon  the  dis- 
tinct understanding  that  you  accept  the  same  without  in  any  way  or 
manner  affecting  or  impairing  the  ])ond  and  mortgage  given  by  you 
to  Mr.  Philip  Sternbach."  Reilly,  the  messenger,  swore  that  he 
delivered  the  certiiicates  and  the  letter  in  the  form  of  a  package  to 
Mrs.  Friedman.  His  testimony  was  contradicted  by  four  witnesses. 
The  trial  judge  did  not  believe  him,  but  on  the  contrary  held  that 
"by  blandishments  and  a  bribe"  Rosenthal  induced  Reilly  to  hand 
the  package  to  Rosenthal's  wife,  who  subsequently  gave  it  to  her 
husband  and  not  to  Mrs.  Friedman.  The  trial  judge  found  that  the 
debtor  got  possession  of  the  securities  without  the  knowledge  or 
procurement  of  the  defendant  Freidman,  but  held  that  it  was  against 
the  will  and  without  the  fault  of  the  plaintiff ;  that  the  proof  was 
clear  that  neither  the  plaintiff  nor  those  who  were  acting  for  him 
intended  that  the  debtor  should  have  the  securities  except  with  the 
consent  of  Mrs.  Friedman,  and  the  plaintiff  was  exonerated  from 
all  responsibility  respecting  those  certificates. 

The  evidence  is  convincing  that  a  flagrant  fraud  was  perpetrated 
on  Mrs.  Friedman  in  dealing  with  these  certificates.  We  are  not 
disposed  to  hold,  upon  this  record,  that  the  attorney  concocted  that 
fraud  in  collusion  with  the  defendant  Rosenthal,  for  we  would  not 
be  justified  in  acting  upon  mere  suspicion.  But  the  question  here 
is,  not  as  to  responsibility  for  the  fraud  of  Rosenthal  and  Reilly, 
but  responsibility  of  the  plaintiff  for  the  loss  or  destruction,  so  far 
as  ilrg.  Friedman  is  concerned,  of  those  certificates,  to  which  by  the 
admission  of  the  attorney  she  was  entitled,  either  absolutely  or  con- 
tingently and  which  it  was  his  purpose  to  give  into  her  possession. 
Where  the  creditor  so  deals  with  a  security  to  which  a  surety  may 
be  entitled  by  way  of  subrogation  as  to  lose  it  or  destroy  it,  he 
is  accountable  for  the  value  of  that  security  to  the  surety  paying 
the  debt,  or,  as  in  this  case,  whose  property  is  resorted  to  to  pay  the 
debt.  As  the  learned  justice  at  Special  Term  said,  the  rule  is  ele- 
mentary that  if  the  creditor  loses  or  without  the  consent  of  the 
surety  parts  with  security,  the  surety  is  discharged  to  the  extent  of 
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the  security.  (Pollock  Cont.  271 ;  Oriswold  v.  Jackson^  2  Edw. 
Ch.  460 ;  SaiUy  v.  Ehnore^  2  Paige,  497 ;  Hayes  v.  Ward^  4  Johns., 
Ch.  123.)  It  is  true  that  tlie  degree  of  care  required  by  the  creditor 
is  sometimes  an  important  element  in  an  inquiry  of  this  character, 
but  no  such  question  arises  here.  The  plaintiffs  attorney  assumed 
the  performance  of  an  act  which  he  regarded  as  a  duty  respecting 
those  certificates ;  he  undertook  to  put  them  in  the  hands  of  Mrs. 
Friedman.  Neither  he  nor  the  plaintiil  may  be  responsible  for  the 
fraud  by  which  they  were  intercepted  so  that  they  never  reached 
her,  but  the  question  lies  back  of  that,  and  is  whether  the  loss  to 
Mrs.  Friedman  is  the  result  of  negligence  of  the  attorney  and 
whether  the  plaintiff  is  responsible  for  that  negligence.  It  is  not 
the  infidelity  of  Rcilly  nor  the  abstraction  of  the  securities  by 
Rosenthal  that  would  discharge  the  surety,  but  the  conduct  of 
the  creditor  or  his  agent  in  so  dealing  with  tijat  security  as  to  create 
the  opportunity  for  Rosenthal  to  abstract  it. 

The  facts  connected  with  the  attempt  to  deliver  the  warehous3 
certificates  to  Mrs.  Friedman  plainly  appear.  She  never  got  them 
and  never  consented  to  their  delivery  to  Rosenthal,  He  wanted 
them  for  himself,  and  overtures  looking  to  that  end  were  made  by 
him  to  the  attorney  in  whose  custody  they  were.  The  plaintiff 
knew  it ;  his  testimony  is  :  "I  knew  about  the  intention  to  deliver 
them ;  my  brother  told  me."  The  plaintiff  says  they  were  in  the 
attorney's  possession,  and  he  did  not  personally  give  the  attorney 
any  instructions  about  the  delivery  at  all.  "  I  did  not  see  Mrs. 
Friedman  about  the  delivery.  I  did  not  take  the  trouble  to  go  and 
ask  her  whether  she  wanted  them  or  not."  The  brother  referred  to 
is  Morris  Sternbach,  who  represented  the  plaintiff  in  matters  con- 
nected with  these  whisky  certificates  and  whose  authority  to  bind 
the  plaintiff  is  in  no  way  questioned  or  repudiated.  Morris  Stern- 
bach  says  the  conversations  respecting  the  surrender  of  the  certifi- 
cates were  had  principally  between  Rosenthal  and  himself.  Rosen- 
thal told  him  that  if  he  could  get  the  whisky  certificates  and  con- 
vert them  into  money  he  could  see  a  way  of  liquidating  the  debts  of 
the  firm  as  well  as  indebtedness  due  the  plaintiff  and  Morris. 
Morris  Sternbach  told  Rosenthal  that  the  whisky  certificates  were 
collateral,  and  that  he  would  not  give  them  up  except  with  the 
advice  of  his  lawyer,  and  thereupon  he,  Morris  Sternbach,  told  the 
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attorney  that  he  had  no  objection  to  give  up  possession  of  the 
whisky  certificates.  To  quote  from  liis  testimony  :  "  I  wanted  Mrs. 
Friedman  to  have  tliose  certificates,  and  thereupon  a  letter  was  dis- 
cussed between  us  (himself  and  the  lawyer),  which,  however,  I  did  not 
wait  long  enough  to  see.  The  letter  I  did  not  see.  I  simply  discussed 
the  tenor  of  the  letter  to  be  written  to  Mrs.  Friedman  and  the  certifi- 
cates to  have  been*  addressed  and  to  be  delivered  to  Mrs.  Friedman, 
as  far  as'  I  knew."  He  also  says :  "  I  was  perfectly  willing  to  let 
Rosenthal  have  them  (the  certificates),  and  I  wanted  Mrs.  Friedman  to 
know  they  were  given  up.  Perfectly  willing  to  let  him  have  them.  I 
had  no  objection  to  that.  *  *  *  I  understood  that  if  those  certifi- 
cates were  delivered  to  anybody  they  were  to  be  for  Rosenthal's  bene- 
fit directly  and  for  the  payment  of  the  bond  indirectly  for  the  idea  of 
extricating  himself,  and  for  the  payment  of  his  debts  and  to  free  Mrs. 
Friedman.  *  *  *  I  understood  that  Rosenthal  wanted  those  whisky 
certificates  in  order  to  convert  them  into  money  for  the  purpose  of 
extricating  himself  and  to  liquidate  his  debts  to  us,  to  my  brother 
and  thus  free  Mrs.  Friedman  from  her  bond.  I  did  not  know  that 
Mrs.  Friedman  must  consent  to  that  under  the  circumstances."  The 
attorney  in  his  testimony  states  that  in  a  conversation  between  him- 
self, Rosenthal  and  a  Mr.  Todd  (Rosenthal's  lawyer)  it  was  deter- 
mined that  the  whisky  certificates  should  be  sent  direct  to  Mrs. 
Friedman  ;  that  he  had  frequent  conversations  with  Rosenthal  upon 
the  subject ;  that  he  never  saw  Mrs.  Friedman  concerning  it,  nor 
had  any  conversation  with  or  communication  from  her  upon  the 
subject.  All  that  he  knew  of  any  alleged  wish  or  desire  on  the  part 
of  Mrs.  Friedman  to  have  these  certificates  emanated  from  Rosenthal 
or  Mrs.  Rosenthal,  and  he  swears  that  the  letter  he  wrote  to  Mrs. 
Friedman  was  based  altogether  upon  what  he  heard  from  Rosenthal 
and  his  wife,  and  that  the  words  "agreeable  to  your  request" 
contained  in  that  letter  refer  to  a  request  believed  to  have  been  com- 
municated through  Rosenthal. 

Here  then  is  the  simple  case  of  an  agent  charged  with  an 
active  duty  as  to  negotiable  securities,  namely,  to  deliver  them 
into  the  hands  of  a  particular  person  conceded  to  be  entitled  to 
them ;  who  gets  all  his  information  as  to  the  wishes  of  that 
person  from  an  individual  interested  in  abstracting  them ;  an  agent 
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who  never  takes  tlie  trouble  to  verify  the  representations  that 
interested  person  has  made  to  him,  except  by  inquiring  of  those 
who  from  their  situation  would  aid  in  his  purpose ;  an  agent  who 
totally  ignores  the  person  entitled  to  the  securities,  and  then,  in  reli- 
ance upon  the  statements  of  a  party  who  he  must  have  known  was 
unworthy  of  belief,  parts  with  them  in  such  a  way  that  they  never 
reach  the  one  entitled  to  them.  The  plain  and  obvious  course, 
dictated  by  ordinary  prudence,  would  have  been  for  the  attorney  to 
inquire  of  Mrs.  Friedman  formally  if  she  wanted  the  certificates, 
informing  her  that  Rosenthal  was  applying  for  them  upon  the  rep- 
resentation that  she  was  willing  he  should  have  them.  The  attorney 
endeavors  to  excuse  himself  by  alleging  that  Mi*s.  Friedman  was 
unable  to  r^ad  or  write,  and  that,  therefore,  communicating  with  her 
would  have  been  an  idle  ceremony.  But  it  would  appear  to  even 
the  most  unsophisticated  person  that  that  was  the  very  reason  he 
should  have  been  zealous  to  see  her  personally  and  ascertain  her 
wishes,  or  send  some  reliable  person  to  her  to  inquire  if  she  wanted 
the  certificates,  and  in  what  way  they  should  be  delivered  to  her. 
These  certificates  are  lost  to  Mrs.  Friedman  through  the  negligence 
of  the  attorney,  and  the  question  remains  as  to  the  responsibility  of 
the  plaintiff  for  that  negligence.  He  knew  of  the  intention  to 
deliver  them  and  made  no  objection.  He  did  not  take  the  trouble, 
as  he  himself  swears,  to  do  anything  in  the  matter  of  their  delivery. 
lie  left  it  altogether  to  his  brother  and  the  attorney.  The  attorney 
was  acting  within  the  scope  of  his  authority  ;  he  had  the  right  to 
believe  that  the  delivery  of  the  certificates  was  authorized  by  the 
plaintiff ;  that  the  duty  to  deliver  them  was  imposed  upon  him  by 
the  plaintiff,  and  for  his  methods  of  dealing  with  those  securities,  the 
plaintiff  is  as  nuich  responsible  as  if  he  had  dealt  with  them  himself. 
It  is  not  the  case  of  the  fraud  of  an  agent.  We  will  take  the 
attorney's  own  statement  respecting  his  good  faith,  and  then  the  fact 
remains  that,  for  the  want  of  proper  inquiry  or  due  notification  to 
Mrs.  Friedman  of  what  was  to  be  done  with  these  securities,  the 
opportunity  was  created  for  Rosenthal  to  cheat  Mrs.  Friedman  out 
of  them.  If  the  plaintiff  had  personally  acted  with  these  certifi- 
cates in  the  way  his  attorney  did,  there  could  be  no  doubt  of  the 
exoneration  of  the  surety.  Under  the  circumstances  of  this  case, 
the  attorney's  acts  and  omissions  were  those  of  the  plaintiff  ;  and  we 
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think  Mrs.  Friedman  is  exonerated  from  so  much  of  the  obligation 
upon  the  bond  for  the  plaintiflE's  capital  as  is  equal  to  the  value  of 
the  whisky  certificates  on  May  27,  1896,  and  that  the  lien  of  the 
mortgage  as  applicable  to  capital  is  released  pro  tanto. 

These  views  require  that  the  judgment  be  modified  so  that  it  shall 
be  adjudged  that  the  mortgage  sought  to  be  foreclosed  in  this  action 
is  a  security  to  the  plaintiff  for  unpaid  indebtedness  of  the  firm  of 
Rosenthal  &  Co.,  and  for  the  capital  contributed  by  the  plain- 
tiff to  that  firm ;  but  that  Mrs.  Friedman  is  entitled  to  be  credited 
with  the  value  of  the  whisky  certificates  on  the  27th  of  May,  1896. 
The  judgment  should  also  be  an  interlocutory  and  not  a  final  one. 
{Ki7ig  V.  Barnes^  107  N.  Y.  645.)  It  should  provide  for  an  account- 
ing, and  final  judgment  of  sale  and  distribution  should  not  be  made 
until  after  confirmation  of  a  referee's  report  upon  such  accounting, 
costs  of  appeal  to  appellants  to  abide  event,  and  costs  of  action  to 
be  determined  upon  the  application  for  final  judgment. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  modified  to  the  extent  stated  in  opinion,  and  interlocu- 
tory judgment  ordered  as  therein  directed,  with  costs  of  appeal  to 
the  appellants  to  abide  event,  and  costs  of  action  to  be  determined 
upon  the  application  for  final  judgment. 


The  People  of  the  State  of  New  York,  Respondent,  v,  Owen 
Sullivan,  Appellant,  Impleaded  with  John  Spaulding. 

Evidence  —  a  detenni nation  of  police  commissioners  is.  not  a  "  conviction  "  under  sec- 
tion 882  of  tJie  Code  of  Ciril  Procedure,  and  section  714  of  the  Penal  Code. 

The  determination  of  police  commissioners,  in  proceedings  before  them,  imposing 
11  fine  or  other  punishment  for  dereliction  of  duty  on  the  part  of  a  member  of 
the  police  force,  is  not  a  "  conviction"  within  the  meaning  of  section  832 of  the 
Code  of  Civil  Procedure,  and  section  714  of  the  Penal  Code,  which  may,  on  his 
trial  in  a  criminal  action  in  which  he  is  convicted  of  an  assault  in  the  third 
degree,  be  proved  on  his  cross-examination  in  order  to  affect  his  credibility. 

The  conviction  referred  to  in  these  sections  is  the  same  as  that  which  would 
formerly  have  disqualified  a  person  from  testifying,  and  such  as  is  reached 
after  an  orderly  trial  in  a  court  of  law,  before  a  judge  or  petit  jury. 

Appeal  by  the  defendant.  Owen  Sullivan,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
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the  clerk  of  the  county  of  New  York  on  the  17th  day  of  December, 
1897,  upon  the  verdict  of  a  jury  convicting  liini  of  the  crime  of 
assault  in  the  third  degree,  and  also  from  an  order  denying  the  said 
defendant's  motion  for  a  new  trial. 

The  appellant,  Owen  Sullivan,  a  police  officer  of  New  York  city, 
and  Jolm  Spaulding,  a  station  house  doorman,  were  indicted  for 
felonious  and  willful  assault  with  a  club  upon  a  prisoner,  John  Dal- 
ton,  whose  real  name  is  William  Kooney.  Sullivan  had  arrested 
Dalton  for  highway  robbery,  and  the  alleged  assault  took  place  in 
the  station  house  after  Sullivan  and  Spaulding  had  been  ordered  to 
conduct  the  prisoner  to  a  cell.  Dalton  was  subsequently  convicted 
of  the  crime  for  which  he  was  arrested,  and  is  now  serving  a  six- 
teen-year sentence  in  State's  prison,  from  which  he  was  brought  to 
testify  on  this  trial.  The  jury  acquitted  Spaulding,  but  found  Sul- 
livan guilty  of  assault  in  the  third  degree. 

It  appeal's  that  Dalton  and  a  confederate  assaulted  one  Hilder- 
brand,  a  clerk  employed  by  the  George  Ringler  Brewing  Company, 
and  took  from  him  money  and  checks  belonging  to  his  employers; 
that  the  confederate  escaped  with  the  money  and  checks,  but  that 
Dalton  was  captured  by  Policeman  Sullivan,  taken  by  him  to  the 
station  house  and  arraigned  before  the  sergeant  on  the  charge  of 
highway  robbery ;  that  the  sergeant  ordered  Sullivan  to  assist  the 
doorman,  Spaulding,  in  conducting  the  prisoner  to  a  cell ;  that  Sul- 
livan, Spaulding  and  Dalton  left  the  sergeant's  desk  for  the.  prison, 
and  that  shortly  afterwards  Sullivan  struck  Dalton  a  blow  with  his 
billy.  The  versions  given  by  Dalton  and  by  SulHvan  as  to  when 
the  blow  was  struck  are  directly  contradictory.  Dalton's  story  is 
that  after  leaving  the  sergeant's  desk,  he  was  conducted  by  Sullivan 
and  Spaulding  to  a  cell,  and  that  the  door  was  shut;  that  thereafter 
Sullivan  demanded,  in  a  threatening  way,  the  name  of  the  confed- 
erate who  escaped ;  that  when  the  request  was  not  complied  with, 
Sullivan  told  Spaulding  to  open  tlie  cell  door ;  that  Spaulding  did 
so,  and  that  Sullivan  entered  the  cell,  again  demanded  the  informa- 
tion, and  then  struck  him  several  times  over  the  head  with  his  billy 
before  he  grasped  and  held  it;  that  then  the  eai)tain  of  the  precinct 
appeared,  told  him  to  release  the  billy,  and  ordered  Sullivan  from 
the  cell.  Sullivan's  testimony  is  that  when  Dalton  was  being  con- 
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ducted  to  the  cell,  and  before  the  cell  was  reached,  he  advised  his 
prisoner  to  give  information  regarding  the  confederate ;  that  Dalton 
thereupon  struck  hiiii  in  the  face ;  that  this  happened  on  the  way  to 
the  cell,  just  after  a  bridge  over  an  open  court  had  been  passed; 
that  in  self-defense  and  to  prevent  his  prisoner  from  escaping,  he 
struck  Dalton  once  with  his  billy  ;  that  he  was  pushing  Dalton,  who 
was  holding  the  billy,  into  the  cell  when  the  captain  came  up,  ordered 
Dalton  to  release  the  billy  and  directed  him  to  leave  the  prisoner. 

Frederick  B,  Ilouse^  for  the  appellant. 

Charles  E.  Le  Ba7*hier^  for  the  respondent. 

O'Brien,  J. : 

The  principal  questions  presented  on  this  appeal  are,  whether  the 
verdict  is  warranted  by  the  evidence,  and  whether  the  court  erred 
in  admitting  evidence  of  the  appellant's  record  as  a  police  officer. 

A  review  of  the  testimony  discloses  that  the  questions  upon  the 
merits  as  to  the  defendant's  guilt  were  disposed  of  by  the  jury  upon 
close  and  conflicting  evidence,  and  in  view  of  the  contradictory  ver- 
sions of  the  alleged  assault,  it  is  apparent  that  a  slight  variance  in 
favor  of  the  defendant  would  have  turned  the  judgment  the  other 
way.  The  character  and  credibility  of  the  witnesses  w^ere,  there- 
fore, important  factors,  and  the  admission  of  incompetent  evidence 
relating  thereto  would  have  an  especial  bearing  upon  the  concln- 
sions  to  be  reached.  As  affecting  the  defendant's  testimony,  hi 
record  as  a  police  officer  was  introduced  in  evidence,  and  the  sub- 
stance of  such  evidence,  and  the  grounds  upon  which  it  was  admit- 
ted, may  be  seen  from  the  following  questions  and  answers,  with 
the  objections  interposed  by  counsel  and  the  rulings  thereon  by  the 
the  learned  judge  presiding  at  the  trial :  "  Q.  You  have  been  disci- 
plined for  clubbing  have  you  not,  before?  [Objection.]  By  the 
Court :  If  he  was  convicted  before  of  clubbing  anybody  or  assault- 
ing anybody,  you  may  show  it.  [Exception.]  Q.  Haven't  you  been 
convicted  of  clubbing  before  ?  A.  I  was  fined  ten  days'  pay;  yes. 
Q.  When  was  that?  A.  1892;  I  ain't  sure.  Q.  See  if  this  is  right 
On  November  27th,  1891,  you  assaulted  a  citizen  with  a  club  and 
called  him  vile  names,  and  were  convicted  of  it  and  fined  ten  davs! 
[Objection.  Exception.]  A.  That  is  right;  I  wa«  convicted  of  it- 
Q.  Weren't  you,  on  April  27th,  1894,  con victe'd  as  follows:  You 
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assaulted  and  arrested  and  tailed  to  convey  a  prisoner  to  the  station 
house ;  fined  live  days  ?  [Objection.]  By  the  Court :  That  is  a  con- 
viction. *  *  *  A.  The  assault  part  was  dismissed.  Q.  Weren't 
you  convicted  of  tliat,  no  matter  what  you  did  ?  A.  I  was  lined  live 
days  for  allowing  a  prisoner  to  escape.  By  the  Court :  Q.  What  were 
yon  fined  five  days  for?  A.  For  allowing  a  prisoner  to  escape.  Q. 
Then  you  were  convicted  for  allowing  a  prisoner  to  escape  and  you 
were  fined  five  days'  pay;  isn't  that  right?  [Objection.]  A.  Yes, 
sir.  By  Mr.  Carpenter :  Q.  Isn't  this  the  charge  that  was  made 
against  you  :  'Assaulted  and  arrested  and  failed  to  convey  a  prisoner 
to  station  house  ? '  A.  Yes,  sir.  Q.  And  on  that  you  were  con- 
victed? [Objection.  Exception.]  A.  Yes,  sir.  *  *  *  Q.  On 
June  25th  were  you  convicted  and  fined  three  days  on  this  charge : 
Absent  from  post  and  in  liquor  store  ?  [Objection.  Excep- 
tion.] A.  Yes,  sir.  Q.  And  on  March  3rd,  1892,  convicted  and 
fined  one  day  on  this  charge :  '  Did  not  properly  patrol  ? '  [Objec- 
tion. Exception.]  A.  Yes,  sir.  Q.  And  on  March  26th,  1895, 
convicted  and  fined  one  day  for  being  absent  from  post?  A. 
What  is  that?  Q.  March  26th,  1895,  absent  from  post  one  day  ?  A. 
Yes,  sir ;  one  day.  Q.  Kovember  26th,  1 895,  loitering,  fined  one 
day  ?  A.  Yes,  sir.  *  *  *  Q.  Failed  to  return  memoranda 
book  at  desk  at  expiration  of  dnty,  and  fined  one-half  day  for  that? 
[Objection.  Exception.]  A.  Yes,  sir. "  After  the  judge  had 
charged  the  jury,  the  request  was  made  that,  in  considering  Sulli- 
van's evidence,  the  jury  was  entitled  to  take  into  consideration  his 
record.  To  which  request  tlie  court  replied  :  "  That,  gentlemen, 
you  are  entitled  to  take  into  account  on  the  question  of  his  cred- 
ibility—  Sullivan's  record  which  was  read  to  you  yesterday,  or 
proved." 

It  will  be  noticed  that  the  ground  upon  which  the  rulings  were 
based  was  that  the  proceedings  before  the  police  commissioners, 
which  resulted  in  fines  or  other  punishment  for  dereliction  of  duty 
or  infractions  of  police  rules,  were  convictiona^  and,  therefore,  proof 
thereof  on  the  defendant's  cross-examination  was  proper,  as  affect- 
ing his  credibility,  under  section  832  of  the  Code  of  Civil  Pro- 
cedure and  section  714  of  the  Penal  Code.  The  Codes  provide  in 
these  sections  that  a  person  who  has  been  convicted  of  a  crime  or 
misdemeanor  is,  notwithstanding,  a  competent  witness,   but   that 
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the  conviction  may  be  proved  for  the  purpose  of  affecting  the 
weight  of  his  testimony  by  his  cross-examination,  upon  which  he 
must  answer  any  question  relevant  to  that  inquiry.  It  appears 
to  us  that  the  learned  judge  quite  misapprehended  the  pur- 
pose and  meaning  of  these  provisions,  and  applied  them  to  deter- 
minations which  in  no  legal  sense  could  be  regarded  as  convictions. 
The  reason  for  the  enactment  of  the  sections  referred  to  is  that, 
prior  to  the  adoption  of  the  Codes,  a  person  convicted  of  a  crime 
was  entirely  disqualified  from  testifying  ;  and  it  was  with  the  view  ta 
remove  such  disqualification  and  to  make  the  person  convicted  of  a 
crime  competent  to  testify  that  they  were  passed,  with  the  limita- 
tion, however,  that  "  the  conviction  may  be  proved  for  the  purpose 
of  affecting  the  weight  of  his  testimony." 

The  conviction  mentioned  in  the  Code  provisions  is  the  same  as 
would  formerly  have  disqualified  a  person  from  testifying.  But,  as 
held  in  many  cases,  it  is  only  such  conviction  as  is  reached  after  an 
orderly  trial  in  a  court  of  law,  before  a  judge  or  petit  jury.  The 
cases  have  further  held  that  an  actual  judgment  of  the  court  is 
necessary  to  constitute  a  conviction.  Thus,  in  Blaufus  v.  Peopls 
(09  N.  Y.  107),  tried  before  the  Code  was  enacted,  in  commenting 
upon  the  use  of  the  word  "  conviction"  in  a  statute  against  the  sub- 
ornation of  perjury,  it  was  said  :  "  In  ordinary  phrase,  the  meaning 
of  the  word  conviction  is,  the  finding  by  the  jury  of  a  verdict  that 
the  accused  is  guilty.  But  in  legal  parlance  it  often  denotes  the 
the  final  judgment  of  the  court ;  *  *  *  to  shut  a  person  from 
the  witness  box  *  *  ^^  g"ilt  must  be  shown  by  a  judgment; 
*  *  *  until  a  person  found  guilty  of  perjury  by  the  verdict  of  a 
jury  has  received  judgment  and  sentence  from  the  court,  he  is  not 
incompetent  to  speak  as  a  w'tness."  As  stated,  also,  in  Schiffer 
V.  Pruden  (64  N.  Y.  52),  "  doubtless  the  word  conviction  ordinarily 
signifies  the  finding  of  tlie  jury  by  a  verdict  that  the  accused  is 
guilty,  yet  the  word  sometimes  denotes  the  final  judgment  of  the 
court.  *  ""  "^  Thus  the  case  of  a  witness  rendered  incompetent 
to  testify  by  conviction  for  an  infamous  crime,  has  an  analogy.  The 
language  of  the  law  is  tliat  he  is  rendered  incompetent  by  his  con- 
viction of  treason,  felony  or  crimen  /a/si,  but  to  shut  him  from  the 
witness  box  his  conviction  must  be  shown  by  a  judgment." 

Since  the  provisions  of  tlic  Codes  came  into  effect,  making  per- 
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sons  competent  witnesses,  notwithstanding  their  conviction  for 
crimes  or  misdemeanors,  a  similar  construction  has  been  given  the 
word  conviction,  and,  as  defined  in  the  case  of  Saciu  v.  Deckei^ 
(1  Civ.  Proc.  Rep.  66),  "  In  legal  parlance  conviction  denotes  the 
final  judgment  of  the  court  in  passing  sentence." 

That  the  proceedings  before  the  police  commissioners  are  not  of 
that  nature,  and  that  their  conclusions  can  in  no  sense  be  properly 
regarded  as  legal  convictions  is  evident,  and  thus  the  foundation 
upon  which  the  rulings  admitting  such  evidence  were  based  was 
wanting. 

Notwithstanding  the  fact  that  a  wrong  ground  was  assigned  for 
admitting  such  evidence,  we  should  not  reverse  the  rulings  made  if, 
for  any  other  good  reason,  tlie  testimony  was  competent  or  it  was 
made  clearly  to  appear  that  the  defendant  was  not  prejudiced  thereby. 
Bearing  in  mind,  however,  as  we  must,  the  great  liberality,  within  the 
discretion  of  the  trial  judge,  allowed  upon  cross-examination,  we 
think  the  ruling  cannot  be  sustained.  It  cannot  be  doubted  that 
the  evidence  admitted  was  harmful  to  the  defendant,  and,  therefore, 
the  present  case  is  distinguished  from  that  of  Nolan  v.  Brooklyn 
City  <&  Newtown  Railroad  Company  (87  N.  Y.  68)  where  an 
exception  was  taken  to  the  ruling  of  the  court  permitting  a  witness 
to  be  asked  on  his  cross-examination  if  he  had  been  expelled  from 
the  fire  department,  and  it  was  held  that  the  question  was  improper 
because  the  fact  sought  .to  be  proved  was  neither  pertinent  to  the 
issue  nor  did  it  relate  to  any  specific  fact  which  tended  to  discredit 
the  witness  or  to  impeach  his  moral  character ;  but  the  ruling  was 
allowed  to  stand  as  the  error  was  not  harmful,  for  the  reason  that 
the  reply  of  the  witness  was  so  worded  that  no  unfavorable  infer- 
ence could  be  drawn. 

It  is  unnecessary  to  extend  the  argument  to  show  the  error,  for 
the  matter  has  been  pointed  out  and  fully  discussed  in  the  recent 
case  of  People  v.  Dorthy  (20  App.  Div.  308 ;  aflEd.,  156  N.  Y.  237). 
This  was  a  case  where  the  defeudant,  who  was  an  attorney  and 
counselor  at  law,  was  indicted  for  grand  larceny,  and  at  the  trial, 
on  his  cross-examination,  it  was  attempted  by  the  prosecution  to 
discredit  his  testimony  by  proving  by  him  that  he  had  been  expelled 
from  the  Baptist  church,  and  that  in  proceedings  to  disbar  him  from 
practicing  as  an  attorney  and  counselor  at  law  a  referee  and  an 
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Appellate  Division  of  the  Supreme  Court  had  found  him  guilty  of 
several  specific  acts  of  larceny  not  connected  with  the  one  on  trial, 
and  also  of  sappressing  evidence  which  should  have  been  presented 
to  a  grand  jury.  In  the  opinion  by  the  learned  judge  of  the  Appel- 
late Division  it  was  said  :  "  It  has  never  been  the  law  that  a  witness 
may  be  compelled  to  testify  to  the  conclusions  of  others  to  prove 
such  moral  degradation  or  to  impeach  him  as  a  witness,  except  it  be 
the  conviction  for  a  crime  or  sucli  confinement  in  prisons  or  jails  as 
would  indicate  a  conviction.  *  *  *  The  reason  of  this  distinc- 
tion is  plain  *  *  *  he  may  be  ignorant  of  the  facts  upon  which 
the  acts  or  conclusions  of  others  are  based  *  *  *  and  the  witness 
may  thus  be  injured  and  disgraced  by  results  for  which  he  is  not 
responsible.  *  *  *  A  person  under  our  system  of  jurisprudence 
can  only  be  convicted  of  a  crime  after  a  fair  trial,  in  the  appointed 
way,  where  he  can  be  fully  heard  in  his  defense,  and  where  he  can 
be  protected  by  all  the  presumptions  with  which  the  law  surrounds 
a  defendant  upon  his  trial  for  crime.  A  conviction  upon  such  a  trial 
may  be  properly  shown  to  impair  the  credit  of  a  witness  ;  though  it 
is  the  act  of  others,  it  is  the  deliberate  act. of  the  law  upon  a  trial 
duly  had  before  the  court  and  a  jury."  In  affirming  the  judgment 
the  Court  of  Appeals  held  that,  assuming  that  the  prosecution  has  the 
right  for  the  purpose  of  attacking  the  credibility  of  the  witness  in  his 
own  behalf  to  ask  him  whether  or  not  he  has  been  disbarred  as  an 
attorney  of  the  court,  it  is  not  entitled,  on  his  admitting  the  fact,  to 
go  further  and  require  him  to  answer  or  explain  all  charges  that  had 
been  made  against  him  in  the  proceedings  for  his  removal,  and  the 
fact  tiiat  the  witness  has  been  expelled  from  a  church  does  not 
impeach  his  credibility ;  and  when  testimony  to  that  fact  has  no  bear- 
ing on  the  niain  issue  in  the  case,  it  is  error  to  permit  the  prosecu- 
tion to  elicit  it  even  indirectly  from  the  defendant,  in  a  criminal  trial, 
upon  his  cross-examination. 

The  admission,  upon  Sullivan's  cross-examination,  of  the  decisions 
of  the  police  commissioners  as  convictions  being,  therefore,  errone- 
ous and  undoubtedly  prejudicial,  it  follows  that  the  judgment  must 
be  reversed  and  a  new  trial  ordered. 

.    Barrett,  Rumsey  and  Patterson,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 
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John  F.  Ghee,  Appellant,  v.  The  Noethern  Union  Gas  Company, 
Respondent,  Impleaded  with  Others. 

Nevo   York  city  —  who  are  the  "  municipal  authorities "  thereof  whose  consent  is 
necessai'y  to  the  laying  of  gas  mains  through  its  streets. 

Since  the  passage  of  the  Greater  New  York  charter  (Chap.  378  of  1897),  the 
*'  municipal  authorities  "  of  that  city,  whose  consent  is  made  by  section  61  of 
the  Transportation  Corporations  Law  (Chap.  566  of  the  Laws  of  1890)  a  con- 
dition precedent  to  the  laying  of  gas  mains  through  the  streets  of  a  municipal- 
ity, are  the  department  of  public  buildings,  lighting  and  supplies,  and  the 
department  of  highways,  instead  of  the  common  council,  which,  prior  to  the 
pa£3age  of  the  act  of  1897,  constituted  the  "municipal  authorities"  referred 
to  in  the  act  of  1890. 

Appeal  by  the  plaintiff,  John  F.  Ghee,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  29th 
day  of  June,  1898,  denying  the  plaintiff's  motion  to  continue  a  pre- 
liminary injunction  theretofore  granted  in  the  action,  and  vacating 
said  injunction. 

Henry  G,  AtwaUr^  for  the  appellant. 

Thoinas  Allison^  for  the  respondent. 

O'Brien,  J. : 

This  is  a  taxpayer's  action  brouglit  under  the  Laws  of  1881  (Chap. 
531)  as  amended  by  the  Laws  of  1892  (Chap.  301),  and  the  object  of  it 
is  to  restrain  the  laying  of  gas  mains  in  certain  streets  in  New  York 
city  npon  the  grounds  that  the  defendant,  the  Northern  Union  Gas 
Company,  which  is  laying  tlie  mains,  has  no  franchise  or  right  to  do 
so,  and  that  certain  officials  of  the  city,  the  commissioner  of  high- 
ways and  the  deputy  commissioner  of  highways  of  the  borough  of 
the  Bronx,  have  illegally  granted  the  permit  for  the  laying  of  said 
mains  and  are  aiding  and  assisting  the  gas  company  in  laying  them 
without  authority  of  law. 

The  theory  upon  which  the  complaint  is  drawn  is  that  the  gas 
company  has  not  and  never  had  power  to  carry  on  its  business  out- 
side of  the  limits  of  the  village  of  Williamsbridge  ;  but  it  appeared 
upon  the  motion  for  the  injunction  by  the  opposing  affidavits  that 
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the  defendant,  the  Northern  Union  Gas  Company,  was  organized  in 
September,  1897,  for  the  purpose  of  manufacturing  and  supplying 
gas  and  electricity  for  public  and  private  buildings  in  the  city  of 
New  York,  and  that  it  purchased  from  tlie  Northern  Gas  Light 
Company,  a  distinct  and  separate  corporation,  organized  before  the 
year  1895,  gas  mains,  supply  pipes  and  the  privilege  of  supplying 
gas  in  the  twenty-fourth  w-ard  of  the  city  of  New  York.  This 
necessitated  a  shifting  on  the  part  of  the  plaintiff  to  the  position 
that  the  new  company,  though  incorporated  with  the  right  to  lay  gas 
mains  anywhere  within  the  citj^,  "  with  the  consent  of  the  municipal 
authorities,"  had  never  obtained  such  consent. 

There  is  thus  presented  upon  this  appeal,  as  there  was  in  the  court 
below,  two  questions  for  determination,  the  fii'st  whether  the  plain- 
tiff could  maintain  a  taxpayer's  action  to  obtain  the  relief  sought, 
and  in  that  connection  whether  the  complaint  was  sufficient,  and  the 
second  whether  the  permits  granted  by  the  department  of  public 
buildings,  lighting  and  supplies,  and  by  the  department  of  high- 
ways, was  the  consent  of  the  municipal  authorities,  or  whether  the 
consent  of  the  municipal  assembly,  as  the  successor  of  the  old  board 
of  aldermen,  was  required. 

The  first  question,  that  of  the  right  of  a  taxpayer  to  bring  such 
action  and  what  the  complaint  should  allege,  has  been  lately  deter- 
mined by  this  court  in  the  case  of  Sheehy  v.  McMillan  (26  App. 
Div.  140),  which  decision  renders  further  discussion  unnecessary,  it 
being  sufficient  to  say  that,  if  the  facts  had  been  made  to  appear  as 
alleged  in  the  complaint,  there  might  be  a  good  foundation  for  the 
action.  Upon  the  motion  below,  however,  it  was  made  to  appear 
that  the  plaintiff  had  not  proved  such  facts  so  far  as  the  defendant, 
the  Northern  Union  Gas  Company,  is  concerned,  and,  as  a  result, 
be  was  compelled  to  change  tlie  theory  upon  which  the  complaint 
was  framed,  namely,  that  such  company,  by  its  articles  of  incorpo- 
ration, was  confined  in  its  business  operations  within  the  limits  of 
tlie  village  of  AVilHamsbridge.  In  Sheehy  v.  McMillan  {supra)  it 
was  held  that  "  If  the  complaint  does  not  state  a  cause  of  action, 
then  it  necessai'ily  follows  that  the  plaintiff  was  not  entitled  to  the 
order  appealed  from.  Before  he  could  obtain  an  order  of  this 
character  he  was  required  to  show,  by  his  complaint,  that  he  had  a 
good  cause  of  action,  and  was  entitled  to  a  judgment  against  the 
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defendants.  (Code  Civ.  Proc.  §  603.)  The  cause  of  action  attempted 
to  be  alleged  in  the  complaint  cannot  be  perfected,  for  the  purpose 
of  sustaining  the  order  by  tlie  aid  of  the  other  papers  used  on  the 
motion."  Though  we  were  agreed  in  the  abstract  that  a  good  cause 
of  action  was  pleaded,  it  now  appears  that  the  theory  upon  which 
the  complaint  was  drawn  must  be  abandoned.  We  will  pass,  how- 
ever, without  deciding  the  question  tis  to  the  right  of  the  plaintiff 
to  maintain  this  action  as  a  taxpayer  and  the  sufficiency  of  the  com- 
plaint, and  turn  our  attention  to  the  other  question,  the  determina- 
tion of  which  we  regard  fatal  to  the  plaintiff's  right  to  an  injunction. 

It  was  not  disputed  that  the  Northern  Union  Gas  Company  is  the 
successor  of  the  Northern  Gas  Light  Company,  and,  in  addition  to 
its  own  corporate  powers,  possesses  as  a  successor  in  interest  of  the 
Northern  Gas  Light  Company  such  powers  as  that  company  had. 
The  Northern  Union  Gas  Company  was  incorporated  in  1897  under 
the  Transportation  Corporations  Act,  for  the  purpose  of  engaging 
in  the  gas  business  anywhere  within  the  city  of  New  York.  It  sub- 
sequently made  a  contract  with  the  department  of  public  buildings 
lighting  and  supplies  of  the  city  to  light  certain  streets  in  the 
twenty-fourth  ward,  where  the  streets  in  question  are  situated,  and 
one  of  the  provisions  of  the  contract  stated  that  the  gas  company 
should  have  the  right  to  lay  pipes  between  certain  dates  in  any  of 
the  streets  in  that  ward  upon  applying  to  the  commissioner  of  high- 
ways for  a  permit  to  open  the  streets.  Upon  application  made,  this 
permit  was  duly  issued,  authorizing  the  gas  company  to  remove  the 
pavements  and  the  surface  of  the  streets  for  the  purpose  of  laying 
down  mains. 

The  plaintiff,  though  not  disputing  these  facts,  contends  that  such 
permits  do  not  constitute  the  consent  of  the  municipal  authorities  as 
required  by  the  Transportation  Corporations  Act.  In  other  words, 
the  plaintiff's  contention  is  that  *'  the  consent  of  the  municipal 
authorities,"  as  required  by  the  act,  referred  to  the  municipal  assem- 
bly, and  not  to  the  heads  of  the  departments  named.  In  support  of 
this  contention,  that  without  the  special  permission  of  the  local 
legislative  board  the  disturbance  of  the  surface  of  the  streets  for 
the  purpose  of  laying  gas  mains  was  illegal  and  unauthorized,  we 
are  referred  to  many  authorities  which  have  construed  the  term 
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"  municipal  authorities  "  to  be  synonymous  with,  and  to  mean,  the 
body  having  the  riglit  to  legislate  locally  on  the  subject,  such  as 
boards  of  supervisors  and  boards  of  aldermen,  as  constituted  in  cities 
and  counties  throughout  the  State,  and  the  board  of  aldermen,  as 
it  was  constituted  in  the  old  city  of  New  York  prior  to  the  consoli- 
dation of  the  different  communities  into  the  greater  city.  Although 
the  cases  referred  to  are  undoubted  authorities  for  the  proposition 
contended  for,  they  do  not  particularly  aid  us  in  the  disposition  of 
the  question  presented  for  our  consideration,  for  it  must  be 
remembered  that  the  Legislature,  having  control  over  the  streets, 
could  provide  what  body  or  department  should  be  vested  with  the 
authority  to  regulate  their  use,  and  could  designate  who  should  con- 
stitute the  local  authority  whose  consent  must  be  first  obtained. 

As  we  are  dealing  here  with  the  wording  and  construction  of 
statutes,  we  are  compelled,  even  at  the  risk  of  unduly  extending 
this  opinion,  in  view  of  the  novelty  and  importance  of  the  questions 
presented,  to  set  forth  some  of  them  at  length.  The  Transportation. 
Corporations  Act  (Laws  of  1890,  chap.  566,  §  61)  provides  as  fol- 
lows :  "  Every  such  corporation  shall  have  the  following  additional 
powers :  1.  If  incorporated  for  the  purpose  of  supplying  gas  for 
liglit,  to  manufacture,  sell  and  furnish  such  quantities  of  gas  as  may 
be  required  in  the  city,  town  or  village  where  the  same  shall  be 
located,  *  *  *  for  lighting  the  streets  and  public  or  private 
buildings  or  for  other  purposes ;  and  to  lay  conductors  for  conduct- 
ing gas  through  the  streets,  lanes,  alleys,  squares  and  highways,  in 
such  city,  villages  or  towns,  with  the  consent  of  the  municipal 
authorities  thereof,  and  under  such  reasonable  regulations  as  they 
may  prescribe ;  and  such  municipal  authorities  shall  have  power  to 
exempt  any  such  corporation  from  taxation  on  their  personal  pro}>- 
erty  for  a  period  not  exceeding  tliree  years  from  the  organization  of 
the  corporation." 

The  position  of  the  gas  company  is  that,  having  been  incorporatea 
under  the  law,  it  is  authorized  to  lay  gas  mains  in  the  city  of  New 
York  "  with  the  consent  of  the  municipal  authorities  thereof,"  and 
that  it  has  obtained  that  consent  by  procuring  a  contract  with  the 
department  of  buildings,  lighting  and  supplies,  and  a  permit  from 
the  commissioner  of  highways.  The  plaintiff,  on  the  other  hand, 
contends  that  the  municipal  authorities  referred  to  in  the  act  are  the 
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legislative  body  of  the  city,  town  or  village  in  which  the  gas  mains 
are  to  be  laid,  and  that  in  the  city  of  New  York  the  municipal 
authorities,  since  the  new  charter  (Laws  of  1897,  chap.  378),  are 
the  municipal  assembly,  and  prior  thereto  were  the  common  coun- 
cil. That  the  last  proposition  is  true,  namely,  that  prior  to 
the  charter  the  common  council  constituted  the  municipal  authori- 
ties, has  been  decided  too  frequently  to  be  questioned.  But  under 
the  new  charter  an  entirely  new  question  is  presented,  which 
is  whether  the  municipal  authorities  referred  to  in  the  Transporta- 
tion Corporations  Act  are  the  commissioner  of  highways  alone, 
or  such  commissioner  in  connection  with  the  commissioners  of  build- 
ing, lighting  and  supplies,  or  the  municipal  assembly.  That  a  radi- 
cal change  has  been  effected  by  the  new  charter  in  the  distribution 
of  the  powers  and  functions  of  the  corporation  of  the  city  is  self- 
evident,  and  it  goes  without  argument  that  the  Legislature  of  the 
State,  in  the  exercise  of  its  sovereign  power,  could  change  existing 
laws  and  substitute  entirely  new  provisions  affecting  the  rights,  pow- 
ers and  duties  of  the  municipality.  Thus,  it  could  take  away  from 
the  common  council  or  municipal  assembly  all  power  over  the 
streets  and  confer  that  power  upon  some  other  local  body  or  officer. 
The  question  remains  whether  it  has  done  so. 

We  are  now  brought  to  a  consideration  of  the  various  provisions 
of  the  charter  relating  to  the  subject  of  streets,  and  the  division  of 
the  powers  to  be  exercised  by  the  different  bodies  or  departments  in 
reference  thereto.  In  that  connection  we  should  remember  the 
principle  referred  to  in  the  introduction  to  tlie  charter  by  the  com- 
missioners who  drafted  it,  namely,  *'  The  established  rule  of  law 
which  prescribes  that  a  charter  granted  to  a  municipal  corporation 
must  be  construed  so  strictly  that  nothing  may  pass  by  bare  infer- 
ence, but  every  substantial  power  must  be  found  in  the  express 
terms  of  the  grant." 

Coming  then  to  the  power  conferred  on  the  municipal  assembly 
over  streets  in  general,  and  more  particularly  in  reference  to  their 
use  in  the  laying  of  gas  mains,  we  iind  by  section  46  that  "  Except 
as  otherwise  provided  in  this  act,  all  the  powers  and  duties  conferred 
or  charged  upon  the  common  council  or  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  orthe  board  of  aldermen 
thereof    *     *     *    shall  be  exercised  and  performed  by  the  munici- 
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pal  assembly."  By  section  45,  "The  municipal  assembly  is  author- 
ized to  grant  *  *  *  the  franchise  or  right  to  construct  and 
operate  railways  *  *  *  and  to  maintain  and  regulate  ferries," 
but  we  fail  to  find  the  power  conferred  to  grant  any  franchise  to  a 
gas  company,  or  to  consent  to  the  use  of  the  streets  thereof  expressly 
conferred  upon  the  municipal  assembly.  Indeed,  neither  the  city 
nor  any  of  its  officers  has  the  power  to  grant  a  franchise  to  carry  on 
the  business  of  supplying  gas  by  means  of  pipes  in  the  streets,  that 
power  not  having  been  conferred,  but  being  still  vested  in  the  Legis- 
lature. The  distinction  between  a  grant  of  a  franchise  and  the  con- 
sent of  a  municipal  authority  must  not  be  confused,  although  much 
of  the  argument  of  the  plaintiff  fails  to  note  such  distinction.  As 
well  expressed  by  Mr.  Justice  Barrett  in  Abraham  v.  Meyers  (29 
Abb.  N.  C.  384),  "  The  franchise  proceeds  from  the  State,  and  the 
consent  of  the  local  authorities  is  simply  to  a  form  of  street  use." 
{City  of  Brooklyn  v.  Jourdan,  7  Abb.  N.  C.  23.) 

The  Legislature  can,  of  course,  confer  the  right  upon  a  municipal 
corporation,  not  alone  to  give  a  consent,  but  also  to  grant  a  fran- 
chise, as  is  well  exemplified  by  section  46  of  the  charter  to  which 
we  have  referred,  where  such  power  is  conferred  upon  the  municipal 
assembly  wdth  respect  to  railways  and  ferries.  No  such  power  is 
anywhere  given  in  the  charter  to  the  municipal  assembly  to  grant 
franchises  to  gas  companies.  In  addition  to  the  special  authority 
given  for  certain  specified  purposes,  none  of  which  relate  to  gas 
companies,  we  find  by  section  49  (Subd.  4)  of  the  charter  the  power 
conferred  upon  the  municipal  assembly  "to  regulate  by  general 
ordinance,  the  opening  of  street  surfaces  for  purposes  authorized  by 
law." 

We  must  look  further,  therefore,  and  see  if  the  charter  specially 
confere  on  any  local  authority  jurisdiction  over  the  subject  of  gas  com- 
panies. The  charter  further  enacts  by  section  416  :  "  It  shall  be  the 
duty  of  the  board  of  public  improvements  to  prepare  and  to  recom- 
mend to  the  municipal  assembly  all  ordinances  and  resolutions  regu- 
lating the  following  matters : "  ( Subd.  2)  "  The  regulating  *  *  * 
of  streets  *  *  *  and  the  making  of  all  excavations  therein  for 
public  purposes ; "  and  by  subdivision  10,  "  The  laying  of  gas  pipes 
and  electric  wires  underground,  *  *  *  and  the  lighting  of  all 
public  thoroughfares    *     *     *     and  the  opening  of  street  surfaces 
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for  the  business  of  manufacturing,  using  and  selling  electricity,  gas, 
steam."  It  will  thus  be  seen  that  the  board  of  public  improvements  is 
charged  with  the  duty  of  recommending  to  the  municipal  assembly 
ordinances  and  resolutions  regulating,  among  other  things,  the  laying 
of  gas  pipes  and  electric  wires  under  ground ;  and  the  latter  body  is 
empowered  to  regulate  by  general  ordinance  the  opening  of  street 
surfaces  for  purposes  authorized  by  law.  Such  general  powers  thus 
conferred  are  in  no  way  inconsistent  with,  but  are  to  be  exercised  in 
connection  with,  the  powers  and  duties  conferred  on  the  separate 
departments  by  the  charter.  And  in  reference  to  the  department 
having  the  right  to  grant  permits  to  use  the  streets  for  gas  purposes, 
we  find  by  section  573  that  it  was  enacted  :  "  The  commissioner  of 
the  department  of  public  buildings,  lighting  and  supplies  shall  have 
cognizance  and  control  of  "  (Subd.  2)  "  the  making  and  performance 
of  contracts  when  duly  authorized  in  accord  with  the  provisions  of 
this  act,  and  for  the  execution  of  the  same  in  the  matter  of  furnishing 
the  city,  or  any  part  thereof,  with  gas,  *  *  *  and  of  the  use  and 
transmission  of  gas  *  *  *  for  all  purposes  in,  upon,  across,  over 
and  under  all  streets,  roads,  avenues,  parks,  public  places  and  public 
buildings ;  *  *  *  and  the  granting  of  the  permission  to  open 
streets,  when  approved  by  the  department  of  highways."  By  said 
charter,  section  525,  it  is  enacted  as  follows :  "  No  removal  of  the 
pavement  or  disturbance  of  the  surface  of  any  street  for  the  purpose 
^f  #  *  *  laying  down  gas  and  water  pipes  *  *  *  or  introduc- 
ing the  same  into  buildings,  or  for  any  purpose  whatever,  shall  be 
made  until  a  permit  is  first  had  from  the  department  of  highways." 
Reading  these  provisions  together,  it  is  difficult  to  avoid  the  con- 
clusion that  the  "municipal  authorities"  whose  consent  is  necessary 
for  the  laying  of  gas  mains  in  the  streets  are  the  department  of 
public  buildings,  lighting  and  supplies,  and  the  department  of  high- 
ways. This  is  an  undoubted  departure  from  the  plan  or  scheme 
under  which  the  old  government  of  the  city  was  conducted,  for 
therein  the  local  authorities  to  which  reference  is  made  in  nearly 
all  prior  legislative  acts  were  the  municii)al  council  or  board  of 
aldermen.  By  the  charter  scheme,  the  new  legislative  body  has 
special  powers  and  duties  conferred  upon  it,  and  the  right  is  given 
to  enact  general  ordinances  affecting  subjects  which  are  specially 
confided  to  distinct  and  separate  departments  of  the  city  govern- 
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ment.  The  purpose  thus  evidenced  is,  clearly,  to  separate  the 
legislative  from  the  executive  department  and  to  confer  upon  the 
latter  the  power  necessary  to  execute  the  work  devolving  upon  each 
department,  subject  only  to  the  right  of  the  legislating  body  to 
enact  general  ordinances  as  to  the  mode  of  exercising  such  power. 

In  reaching  the  conclusion  that  the  consent  of  the  commissioners 
referred  to,  is  the  consent  of  the  proper  municipal  authorities 
required  by  the  Transportation  Corporations  Law,  we  have  not  over- 
looked the  provision  in  that  act  which  gives  the  power  to  the  local 
authorities  to  exempt  the  gas  company  from  taxation  for  a  limited 
time,  nor  the  force  of  the  argument  based  thereon,  that  as  the 
municipal  assembly  could  alone  exempt  gas  companies  from  taxation, 
therefore,  that  body  constitutes  the  municipal  authorities  whose  con- 
sent is  required.  When  the  Transportation  Corporations  Law 
became  a  law,  the  municipal  authorities  therein  referred  to  were 
undoubtedly  the  local  legislative  body  in  any  city,  town  or  village, 
and  in  addition  to  granting  a  consent,  had  the  right  to  exempt  such 
companies  from  taxation.  Now,  however,  by  the  charter,  as  stated, 
a  radical  departure  has  been  made  in  the  distribution  of  the  powers 
and  functions  of  government,  and  we  are  not  to  be  controlled  in 
our  construction  of  the  new  charter  solely  by  an  argument  based 
upon  the  fact  that  formerly  the  same  body  was  vested  with  the 
double  right  of  granting  consent  and  of  exempting  from  taxation. 
Such  an  argument  assumes  that  the  existence  of  the  language  of 
the  Transportation  Corporations  Law  renders  it  impossible  for  the 
Legislature  to  enact  that  the  one  power  may  not  be  exercised  by 
one  municipal  authority  and  the  other  power  by  another  municipal 
authority. 

We  deem  it  unnecessary  to  discuss  the  other  questions  presented, 
as  to  what  rights,  if  any,  the  respondent  company  acquired  as  the 
successor  of  the  former  company  and  by  virtue  of  the  consent  and 
permit  which  it  had  in  the  twenty-fourth  ward ;  thinking  as  we  do, 
for  the  reasons  already  given,  that  the  respondent  company  has  by 
the  contract  made  with  the  department  of  public  buildings,  lighting 
and  supplies,  which  carried  with  it  the  permit  to  use  the  street  for 
laving  gas  mains,  coupled  with  the  consent  of  the  commissioners  of 
highways,  conformed  to  the  provisions  of  the  law  entitling  tliem  to 
proceed  with  the  work  of  laying  mains  in  the  street  in  question. 
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The  learned  judge  below  was,  therefore,  right  in  refusing  to  enjoin 
the  projected  work,  and  the  order  appealed  from  should  be  affirmed, 

with  costs. 

• 

Barrett  and  Rumsey,  JJ.,  concurred  ;  Ingraham,  J.,  concurred 
in  result  on  the  ground  that  the  plaintiflE  cannot  maintain  this  action 
as  a  taxpayer  upon  the  facts  as  they  appear. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Charles  C.  Dickinson,  as  Assignee  of  Eugene  M.  Earle,  Indi- 
vidually, for  the  Benefit  of  Creditors,  and  as  Assignee  of  Eugene 
M.  Earle  and  William  Pitt  Earle,  as  Copartners,  for  the  Bene- 
fit of  Creditors,  Appellant,  v.  Eugene  M.  Earle,  William  Pitt 
Earle  and  May  S.  Earle,  Respondents. 

Assignee  —  compromise  agreement  made  by  the  d^tor  with  hia  creditors — appoint- 
ment of  the  debtor  as  receiver  of  the  assigned  property  to  conduct  business  therein 
prior  to  the  settlement  of  the  assignee's  daimfoi*  cofnmissions. 

Where  a  debtor,  after  making  an  assignment  for  the  benefit  of  his  creditors, 
effects  a  compromise  with  all  of  them,  leaving  no  claim  outstanding  against 
the  assigned  property,  except  that  of  the  assignee  for  his  commissions,  the 
court,  although  it  may  not,  prior  to  a  settlement  of  such  claim,  direct  a 
retransfer  of  the  assigned  property  to  the  assignor,  may,  where  the  non-user 
of  such  property,  consisting  of  a  summer  hotel,  is  likely  to  result  in  serious 
loss,  and  the  assignee  makes  no  attempt  to  carry  on  the  hotel  business  therein, 
properly  appoint  the  assignor  a  receiver  of  the  property,  which  is  thus  retained 
within  the  custody  and  under  the  control  of  the  court,  in  order  that  he  may 
conduct  the  hotel  business  therein  for  the  ensuing  season,  he  being,  by  reason 
of  his  previous  experience  as  proprietor  of  the  hotel,  a  competent  person  to  do  so. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  plaintiff,  Charles  C.  Dickinson,  as  assignee  of 
Eugene  M.  Earle,  individually,  for  the  benefit  of  creditors,  and  as 
assignee  of  Eugene  M.  Earle  and  William  Pitt  Earle,  as  copartners, 
for  the  benefit  of  creditors,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  10th  day  of  May,  1898, 
continuing  an  injunction  restraining  the  plaintiff  from  selling  or 
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advertising  for  sale  any  of  the  assigned  estate  of  the  above-named 
assignors,  and  from  in  any  way  interfering  with  the  defendant 
Eugene  M.  Earle  in  his  management  of  that  part  of  the  assigned 
estate  known  as  the  "  Hotel  EarJington  "  and  the  "  Hotel  St.  James'* 
at  Richfield  Springs,  New  York. 

IL  D.  Luce^  for  the  appellant. 

Elbert  Crandall^  for  the  respondents. 

O'Brien,  J. : 

As  this  appeal  comes  before  us  there  is  presented  only  a  question 
between  an  assignor  and  an  assignee  for  the  benefit  of  creditors.  It 
is  made  to  appear  that  a  large  and  valuable  hotel  property  at  Rich- 
field Springs  is  or  is  claimed  to  be  part  of  the  assigned  estate.  It  is 
shown  that  all  the  debts  of  the  assignors  mentioned  in  the  schedules 
are  paid  or  compromised,  or  that  the  creditors  have  consented  to 
the  restoration  of  the  assigned  estate  to  the  assignors.  The  assignee, 
notwithstanding  that  situation,  declined  to  deliver  the  property  to 
the  assignors,  claiming  that  he  is  entitled  to  retain  it  until  his  fees 
are  paid  and  his  accounts  settled.  He  brought  this  action  for  the 
settlement  of  his  accounts,  alleging  in  his  complaint  that  the  assignors 
entered  into  an  agreement  or  arrangement  with  their  creditors,  by 
the  terms  of  which  the  creditors  respectively  agreed  to  accept  one- 
half  of  their  indebtedness  in  money  and  the  balance  by  notes,  in 
consideration  of  which  said  money  and  notes  the  said  several  cred- 
itors agreed  to  assign  and  transfer  their  said  indebtedness  to  one  of 
the  defendants,  wliich  arrangement  has  been  carried  out  and  the 
said  several  creditors  have  either  received  their  pay  in  full  or  have 
assigned  their  said  claims  to  one  of  the  defendants  who  now  claims 
to  own  or  hold  the  same  as  a  charge  against  the  assignors.  It,  there- 
fore, appears  by  the  plaintiff's  own  statement  that  so  far  as  credit- 
ors are  concerned  his  duties  as  assignee  have  ended.  In  the  answer 
of  the  defendants,  and  in  affidavits  produced  upon  the  hearing  in 
the  court  below,  it  was  shown  that  the  assignee  had  advertised  the 
hotel  proi>erty  for  sale ;  but  it  also  appears  that,  before  this  motion 
was  made,  the  notice  of  sale  was  withdrawn.  It  further  appeared 
that  the  assignee  was  authorized  by  the  court  to  open  the  hotel  and 
carry  on  business  therein  during  the  summer  of  1897,  and  that  a 
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large  profit  accrued  therefrom.  It  was  also  shown  that  it  was 
advisable  to  open  the  hotel  and  carry  on  the  business  through  the  sum- 
mer of  1898.  On  those  principal  facts  this  motion  was  made  by  the 
assignors  to  enjoin  the  assignee  from  selling  the  hotel  property  and 
also  to  compel  him  to  turn  over  and  reconvey  to  Eugene  M.  Earle, 
one  of  the  assignors,  all  of  the  assigned  estate  upon  such  terms  and 
conditions  as  to  the  court  might  seem  proper,  and  for  the  removal 
of  the  assignee  from  his  position  as  such,  and  for  further  relief. 
The  court  below  ordered  that  an  injunction  issue  restraining  the 
assignee  from  selling  the  property  above  mentioned,  and  further 
directing  him  to  turn  over,  transfer  and  deliver  all  the  Richfield 
Springs  property  to  Eugene  M.  Earle,  who  was  appointed  a  receiver 
of  such  property  on  giving  security  ;  and  the  assignee  was  directed 
to  turn  over  to  him  also  all  the  books  and  papers  relating  to  such 
property  or  used  in  the  conduct  of  the  business  of  the  hotels 

By  the  plaintiff's  own  statement  in  his  complaint,  it  is  shown  that 
his  trusteeship  survives  only  for  the  assignors,  but  he  cannot  be 
compelled  to  surrender  his  legal  title  to  the  property  under  the 
assignment  until  his  accounts  are  passed  and  his  claims  against  the 
property  for  commissions  settled  and  determined.  The  order  below 
virtually  destroys  his  legal  title,  and  to  that  extent  is  wrong.  But 
a  state  of  facts  is  exhibited  upon  the  record  conclusively  showing 
that,  under  the  relations  existing  between  the  assignors  and  assignee, 
great  waste  of  property  and  loss  to  the  assignors  would  have  accrued 
unless  the  court  took  charge  of  the  property  pending  suit  and 
allowed  the  business  of  the  hotel  as  a  summer  resort  to  be  carried 
on  and  continued  during  the  season  of  1898.  The  motion  was  made 
that  the  property  be  deHvered  into  the  hands  of  the  assignors. 
That  could  not  be  done  iu  such  way  as  to  prejudice  the  assignee's 
title ;  but  as  there  was  no  application  made  by  him  to  run  the  liotel 
during  the  summer  of  1898,  as  no  steps  were  taken  by  him  to  utilize 
the  property,  as  no  one  was  really  interested  in  it  but  the  assignors 
and  the  assignee  to  the  extent  of  his  commissions,  and  as  it  was 
necessary  to  protect  both  the  assignors'  interest  and  the  title  of  the 
assignee,  the  device  was  resorted  to  of  appointing  the  assignor  Eugene 
M.  Earle  a  receiver,  directly  responsible  to  the  court,  and  he  was  to 
be  let  into  the  possession  of  the  property  pending  the  suit  and  to  be 
App.  Div.— Vol.  XXXIV.        71 
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accountable  in  the  proper  way  for  liis  administration  of  it.  The 
case  was,  therefore,  presented,  of  property  brought  within  the  control 
of  the  court,  and  in  wliich  property,  apart  from  the  lien  or  claim  of 
the  assignee  for  commissions,  no  one  was  interested  except  the  assig- 
nors, all  the  creditors  secured  by  the  assignment  being  satisfied  or 
consenting  to  the  assignor  resuming  possession.  It  is  perfectly  mani- 
fest that,  under  such  circumstances,  to  save  the  loss  which  would 
result  from  the  non-use  of  the  property  and  its  deterioration,  it  was 
competent  for  the  court  to  appoint  807ne  one  to  conduct  the  hotel 
business  which  the  assignee  made  no  effort  and  asked  no  permission 
to  carry  on.  It  cannot  be  doubted  that,  under  such  circumstances, 
the  court  had  power  to  appoint  a  receiver.  The  property  was  in 
danger,  great  loss  was  to  be  apprehended,  and  it  was  within  the 
jurisdiction  and  control  of  the  court.  It  is  not  a  valid  objection  that 
the  assignor  Eugene  M.  Earle  was  made  such  receiver.  He  gave 
adequate  security.  It  is  in  accordance  with  the  usual  practice  where 
there  is  a  contest  between  parties  concerning  a  going  business,  and 
it  has  been  the  custom  in  this  district  in  cases  of  litigations  between 
copartners  to  appoint  one  of  them  a  receiver  to  wind  up  or  carry  on 
the  business.  From  this  assignor's  antecedent  relations  to  the  hotel, 
his  experience  and  knowledge  as  a  hotel  proprietor,  he  was  a  proper 
person  to  appoint.  But  as  the  order  appealed  from  was  made,  it 
was  entirely  too  broad.  The  court  should  merelj'  have  appointed 
Eugene  M.  Earle  receiver  to  carry  on  the  business  of  the  hotel  for 
the  summer  of  1898,  and  directed  that  tlie  assignee  let  liim  into 
possession  of  the  property  for  that  purpose  and  no  other,  and  that 
he  account  to  the  assignee  for  his  administration.  The  order  should 
be  modified  in  that  regard. 

Concerning  the  injunction,  we  think  it  was  properly  issued.  It 
is  clear  that  the  assignee  had  undertaken  to  sell  the  property. 
Although  he  withdrew  the  advertisement  of  sale,  as  he  says,  there 
was  nothing  to  prevent  his  readvertising  it ;  and  to  guard  against 
his  so  doing  an  injunction  was  proper. 

The  order  appealed  from  should  be  modified  as  above  suggested, 
and  as  modified  aflirmed,  without  costs. 

Patterson,  Ingraham  and  McLaughlin,  JJ.,  concurred;  Van 
Brunt,  P.  J.,  dissented. 
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Van  Brunt,  P.  J.  (dissenting) : 

In  January,  1897,  the  defendants,  Eugene  M.  Earle  and  William 
Pitt  Earle,  as  copartners,  and  the  said  Eugene  M.  Earle  individually, 
duly  executed  to  the  plaintiff,  as  assignee,  an  assignment  of  all  their 
property  for  the  benefit  of  creditors.  The  assignee  duly  accepted 
the  trust  and  entered  upon  its  duties.  The  plaintiff  as  such  assignee 
acquired  title  to  certain  hotels  in  the  village  of  Richfield  Springs, 
which  were  incumbered  by  mortgages  to  a  very  considerable  amount, 
lie  also,  under  such  assignment,  became  the  owner  of  the  interest  of 
the  defendant  Eugene  M.  Earle  in  certain  real  estate  in  the  city  of 
Kew  York  of  considerable  value.  This  was  also  incumbered  by 
certain  liens  or  assignments  as  security  for  loans  made  to  the  defend- 
ant. During  the  summer  of  1897,  the  assignee,  under  permission  of 
the  court,  opened  hotels  for  the  entertainment  of  guests,  producing  a 
profit  over  and  above  expenses.  With  the  view  of  converting  the 
assigned  property  into  cash  the  plaintiff  applied  in  January  of  this 
year  for  an  order  permitting  the  sale  of  all  the  assets  of  the  estate, 
and  an  order  was  subsequently  granted  under  which  the  sale  of  the 
property  in  this  city  was  advertised  for  the  24th  day  of  March,  1898, 
and  of  the  Richfield  property  for  the  29th  of  March,  1898.  A 
compromise  was  thereupon  effected,  by  which  all  the  creditors,  with 
the  exception  of  five,  assigned  their  claims  to  May  S.  Earle,  the  wife 
of  Eugene  M.  Earle.  These  five  and  the  said  May  S.  Earle  have 
given  directions  in  writing  to  the  plaintiff  as  assignee  to  reconvey  all 
the  assigned  estate  to  said  Eugene  M.  Earle,  subject  to  such  liens  as 
existed  thereon  at  the  time  of  the  execution  of  the  general  assign- 
ment. It  is  claimed  by  the  defendants  that,  before  the  composition 
was  effected,  Eugene  M.  Earle  explained  to  the  assignee  the  arrange- 
ment he  had  in  view,  and  the  assignee  approved  of  it,  professing  a 
willingness  to  restore  the  property  as  soon  as  it  could  be  restored 
with  safety.  Application  being  made  to  the  plaintiff  he  refused  to 
reconvey  the  property.  He,  however,  abandoned  the  sale  of  the 
property  and  commenced  this  action  on  or  about  the  5th  of  April, 
1898,  for  the  settlement  of  his  accounts  as  assignee.  The  defend- 
ants put  in  an  answer  whereby  they  applied  for  an  aflSrmative  judg- 
ment removing  the  plaintiff  as  assignee,  restraining  him  from  sell- 
ing any  part  of  the  assigned  estate  and  directing  the  return  and 
reconveyance  of  the  said  estate  subject  to  such  liens  as  are  now 
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thereon  upon  such  terms  as  the  court  should  direct,  and  that  the 
plaintiff  account.  The  defendants  thereupon  moved  for  an  injunc- 
tion restraining  the  plaintiff  from  selling  or  advertising  for  sale  any  of 
the  assigned  property  or  from  in  any  manner  interfering  with  the 
property  or  from  hindering,  delaying  or  impeding  the  said  Eugeue 
M.  Earle  in  the  management  and  care  of  the  assigned  estate  or  in 
his  proceedings  to  open  the  hotels.  Upon  the  hearing  of  the  injunc- 
tion the  motion  was  granted  and  said  Eugene  M.  Earle  was  appointed 
receiver  of  the  property  in  question. 

There  is  nothing  in  the  papers  upon  which  this  motion  was  granted 
which  would  justify  the  court  in  a  removal  of  the  assignee  from  his 
position.  He  was  entitled  to  possession  of  the  property  until  the 
final  settlement  of  his  accounts.  He  had  brought  an  action  for  that 
purpose,  and  these  amounts  might  have  been  easily  and  quickly 
settled  if  the  defendants  had  shown  a  disposition  to  aid  in  attaining 
that  result.  The  assignee  had  a  right  under  his  deed  of  assignment 
to  retain  possession  of  the  property  until  by  legal  proceedings  his 
accounts  were  settled  and  he  was  paid  the  amount  due  to  him,  and 
then  only  was  he  bound  to  transfer. 

It  is  not  so  clearly  apparent  from  the  papers  submitted  upon  this 
motion  that  the  plaintiff  has  made  such  improper  and  unfounded 
claims  against  this  property  as  would  justify  his  being  removed  as 
assignee  in  this  summary  manner;  because  the  appointment  of  a 
receiver  under  the  circumstances  amounts  to  a  removal  of  the 
assignee  from  the  position  which  he  was  entitled  to  hold. 

It  further  appears  that  at  the  time  of  the  putting  in  of  the 
answer  he  had  abandoned  all  idea  of  selling  the  property,  and  there 
was  no  necessity  for  the  obtaining  of  an  injunction  to  restrain  an 
act  which  was  not  threatened  to  be  committed. 

It  seems  to  me  that  the  order  was  improper  and  should  be  reversed 
with  ten  dollars  costs  and  disbursements,  and  the  motion  denied 
with  ten  dollars  costs  to  abide  the  event. 

Order  modified  as  directed  in  the  opinion  and  as  modified  aflirmed, 
without  costs. 
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Hugo  Jaeokel,  Respondent,  v.  The  American  Credit  Indemnity        u  "mSI 
Company  of  New  York,  Appellant. 

Credit  insurance  policy  —  notice  of  a  loss  included  in  tTie  sum  to  he  borne  by  the 
indemnified — payments  made  on  an  indebtedness  after  final  proof  of  loss  and 
icithin  tJie  period  allowed  the  company  to  a<^ust  the  loss  —  obscure  provision  not 
given  effect. 

Id  the  adjustment  of  the  amount  payable  under  a  policy  of  credit  insurance,  by 
the  terms  of  which  the  first  losses,  up  to  a  certain  sum,  are  to  be  borne  by  the 
party  indemnified  before  any  claim  can  be  made  against  the  company,  and 
"proof  of  loss  must  be  made  »  »  »  within  twenty  (20)  days  after  knowl- 
edge of  the  insolvency  of  any  debtor  shall  have  been  received  by  the  indemni- 
fied, ♦  ♦  ♦  otherwise  such  claims  shall  be  barred,"  the  company  is  entitled 
to  notice  of  a  loss,  although  such  loss  be  included  in  the  sum  which  must  be 
borne  by  the  party  indemnified,  and  if  such  notice  be  not  given,  a  claim  there- 
for cannot  be  considered  in  the  settlement  of  the  company's  liability. 

Under  a  provisioM  of  such  a  policy  that  "  final  proof  of  loss  shall  be  forwarded 
to  the  central  office  of  this  company  ♦  ♦  ♦  and  the  amount  due  by  this  com- 
pany under  final  proof  of  loss  shall  be  adjusted  and  paid  within  sixty  (60)  days 
after  receipt  by  the  company  of  such  final  proof  of  loss,"  the  company  is  not 
entitled  to  deduct  from  the  amount  to  be  paid  by  it  payments  made  by  the 
debtors  within  the  sixty  days  on  account  of  indebtednesses  included  in  such 
final  proof  of  loss,  especially  where  the  policy  contains  a  condition  that  "no 
loss  can  be  proven  after  the  expiration  of  this  bond." 

Where  the  amount  of  the  initial  loss  to  be  borne  by  the  indemnified  is  plainly 
fixed  by  one  provision  of  the  policy  at  a  certain  sum,  such  amount  will  not  be 
increased  under  another  condition  thereof  framed  in  obscure  language  and 
scarcely  to  be  understood  from  its  words. 

Inoraham  and  McLaughlin,  JJ.,  dissented. 

Appeal  by  tlie  defendant,  The  American  Credit  Indemnity  Com- 
pany of  New  York,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  14th  day  of  April,  189S,  upon  the  report  of  a 
referee. 

This  action  is  brought  upon  a  policy  of  credit  insurance,  which 
guarantees  "  the  said  Indemnified  against  loss  to  the  extent  of  and 
not  exceeding  Fifteen  thousand  dollars  resulting  from  insolvency  of 
debtors  over  and  above  a  net  loss  of  $3,750,  Thirty-seven  hundred 
fifty  dollars,  first  to  be  borne  by  the  said  Indemnified  on  total  gross 
sales  and  deliveries  of  goods,  wares  or  merchandise  amounting  to 
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$1,000,000  or  less,  said  sales  and  deliveries  to  be  made  *  *  * 
between  the  first  day  of  July,  1893,  and  the  thirtieth  day  of  June, 
1894,  both  days  inclusive."  The  premium  was  paid  by  the  plaintiff 
on  July  21,  1893.  The  policy  expired  June  30,  1894,  and  proof  of 
loss  was  sent  July  thirty -first.  The  policy  provided  that  the  com- 
pany is  allowed  sixty  days  thereafter  in  which  to  investigate  claims 
and  to  make  adjustment.  The  sum  for  which  suit  was  brought 
was  $2,874.39.  obtained  by  adding  losses  incurred  as  follows  :  By 
failure  of  McNamara  Dry  Goods  Company,  $691.20 ;  of  Lally  & 
Collins,  $1,212.72;  of  Conrad  &  Sons,  $642.40;  of  Abel  &  Sons, 
$683.73 ;  and  of  Knable  &  Cooper,  $3,394.34;  and  by  deducting 
therefrom  the  initial  loss  of  $3,750  to  be  borne  by  the  indemnified, 

The  referee  disallowed  the  claim  by  failure  of  McNamara  Dry 
Goods  Company  because,  although  the  policy  dates  from  July  first, 
this  loss  occurred  July  eighteenth,  before  the  premium  was  paid  on 
July  twenty-first,  and  a  condition  of  the  policy  requires  payment  of 
premium  before  any  loss  can  be  considered.  The  referee  further 
deducted  $61.86,  an  amount  paid  by  Knable  &  Cooper  subsequent 
to  their  failure,  which  amount,  by  condition  12b  of  the  policy, 
should  be  credited  to  the  defendant  as  salvage  on  claims  exceed- 
ing those  which  made  up  the  initial  loss.  Lastly,  the  referee 
deducted  $217.34,  an  amount  paid  by  Lally  &  Collins  subsequent 
to  their  failure,  but  before  the  policy  had  expired.  He  thus 
rendered  a  decision  for  $1,903.99  in  favor  of  the  plaintifl^. 

With  regard  to  the  claim  of  Lally  &  Collins,  it  appears  that  con- 
dition 4  of  the  policy  requires  a  notice  of  loss  to  be  sent  to  the 
company  within  twenty  days  after  knowledge  thereof,  and  that  the 
plaintiff  received  knowledge  of  the  failure  of  that  firm  on  Novem- 
ber twenty-seventh,  but  sent  no  notice  until  December  twenty-first. 
The  referee  held  that,  as  this  loss  was  part  of  the  initial  loss  to  be 
borne  by  the  plaintiff,  the  condition  requiring  twenty  days'  notice 
did  not  apply  to  it.  In  considering  the  claim  made  for.  loss  by 
failure  of  Abel  &  Sons,  the  referee  made  no  deduction  for  a  pay- 
ment of  $373.63  made  September  twelfth,  after  final  proof  of  loss 
had  been  sent,  but  before  final  adjustment  by  the  defendant,  hold- 
ing that  the  claims  against  the  defendant  accrued  June  thirtieth,  and 
that  its  liability  must  be  determined  by  the  conditions  existing  when 
the  final  proofs  of  loss  were  submitted,  namely,  on  July  thirty-first 
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The  referee  also  held  that  no  deduction  should  be  made  for  pay- 
ments subsequently  received  from  Abel  &  Sons  and  from  Conrad 
&  Sons,  on  the  ground  that  the  defendant's  liability  had  become 
fixed,  and  that,  as  the  loss  arising  from  the  failure  of  these  firms  was 
a  part  of  the  initial  loss,  such  subsequent  payments  belonged  to  the 
plaintiff.  In  arriving  at  his  conclusions,  the  referee  discarded  as 
obscure  and  unintelligible  condition  12a  of  the  policy,  by  which  the 
defendant  claimed  that  the  initial  loss  of  the  indeninified,  stated  in 
the  policy  at  $3,760,  was  increased  to  $5,000. 

From  the  judgment  entered  on  the  referee's  decision  the  defend- 
ant appeals. 

John  Vernou  Bouvier^  Jr,j  for  the  appellant. 

Benjamin  JSF.  CardozOy  for  the  respondent. 

O'Brien,  J. : 

This  appeal  is  brought  upon  disputed  construction  and  interpre- 
tation of  the  conditions  of  the  policy,  and  not  upon  disputed  facts. 

The  first  construction  called  for  is  as  to  condition  4  of  the  policy, 
which  states  :  "  Proof  of  loss  must  be  made  *  *  *  within 
twenty  (20)  days  after  knowledge  of  the  insolvency  of  any  debtor  shall 
have  been  received  by  the  Indemnified  *  *  *  otherwise  such 
claims  shall  be  barred."  The  appellant  holds  that,  as  such  notice 
was  not  given  of  the  failure  of  Lally  &  Collins,  the  loss  thereby 
incurred  should  be  excluded  from  consideration  in  the  settlement  of 
liability.  The  respondent,  although  admitting  the  force  of  this  con- 
tention, insists  that  this  particular  loss  should  not  be  included  under 
this  condition  because  of  another  condition  in  the  policy.  The 
other  condition  referred  to  is,  that  the  first  losses  up  to  a  certain 
sum  should  be  borne  by  the  indemnified  before  any  claim  could  be 
made  against  the  company.  The  respondent's  position,  allowed  by 
the  referee,  is,  therefore,  that  the  loss  by  failure  of  Lally  &  Collins, 
being  a  first  loss  and  less  in  amount  than  the  initial  loss  agreed  to  be 
borne  by  the  indemnified,  was  not  a  "claim"  against  the  company, 
nor  a  "  loss  "  for  which  the  company  was  liable,  and,  therefore,  is 
not  included  under  condition  4  requiring  notice  of  loss  to  be  sent 
within  twenty  days.     We  are  unable  to  agree  with  this  holding  of 
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the  referee,  for  the  reason  that,  as  this  loss  had  to  be  taken  into 
consideration  in  the  final  settlement,  the  company  was  entitled  bj 
its  agreement  to  learn  of  it,  as  well  as  of  all  other  losses  within 
the  time  stipulated.  Such  seems  to  be  the  fair  and  reasonable  con- 
struction and  the  one  in  accord  with  the  spirit  of  the  agreement. 
Otherwise,  the  company  could  not  insist  upon  knowledge  of  the 
failures  making  up  the  initial  loss  to  be  borne  by  the  indemnified 
excepting  as  they  were  subsequently  proved  as  facts  on  the  final 
settlement.  This  construction  would  shut  off  the  company  from 
proper  and  timely  inquiry  into  the  failures  and  losses  presented,  and 
would  open  the  door  to  fraud  on  the  part  of  the  indenmified 
There  is  nothing,  moreover,  in  the  language  quoted  from  condition 
4,  or  in  any  other  part  of  the  policy  excluding  from  the  time  limita- 
tion losses  or  claims  going  to  make  up  the  initial  loss.  We  think, 
therefore,  that  the  company  was  entitled  to  receive  the  stipulated 
notice  of  the  loss  by  the  failure  of  Lally  &  Collins,  as  of  all  other 
losses,  and  it  follows  that  if  such  notice  was  not  given,  this  claim 
should  be  excluded  in  the  settlement  of  the  defendant's  liability. 

A  second  question  of  construction  is  j^resented  by  the  contention 
of  the  appellant  that  the  payment  by  Abel  &  Sons  of  $373.63  made 
September  twelfth,  should  be  deducted  from  its  liability  because  of 
condition  12c  of  the  policy,  which  states :  "  Final  proof  of  loss 
shall  be  forwarded  to  the  central  office  of  this  company,  *  *  * 
and  the  amount  due  by  this  company  under  final  proof  of  loss  shall  be 
adjusted  and  paid  within  (60)  sixty  days  after  receipt  by  the  company 
of  such  final  proof  of  loss."  The  defendant  contends  that  the  final 
proof  of  loss  being  sent  July  thirty-first,  and  sixty  days  thereafter 
being  allowed  to  adjust  the  same,  a  payment  made  September  twelfth, 
before  such  adjustment,  should  be  deducted.  This  contention  can- 
not be  sustained  ;  for,  as  stated  by  the  referee,  the  claim  against 
the  company  had  accrued,  and  we  must  hold  that  the  sixty  days  for 
adjustment  was  given,  as  indicated  by  the  company's  letter  of 
August  second,  to  give  time  "  to  investigate  claims  "  filed,  and  not 
to  give  time  for  further  payments  to  be  made  and  thus  better  the 
condition  of  the  company.  If,  as  the  defendant  claims,  this  pay- 
ment should  be  deducted  from  the  liability,  the  company  could  have 
demanded  sixty  days  after  final  proof  of  its  payment  was  accepted 
and  in  this  way  delayed  final  settlement. 
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It  was,  moreover,  provided  by  condition  8  in  the  policy  that 
"  no  loss  can  be  proven  after  the  expiration  of  this  bond,"  and  the 
defendant  may  not  on  the  one  hand  receive  benefit  from  subsequent 
payments  and  on  the  other  suffer  no  increase  of  liability  for  losses 
during  the  period  granted  for  adjustment.  We  must  hold,  there- 
fore, that  the  referee  was  right  in  not  deducting  this  payment 

The  most  serious  question  of  construction  arises  on  this  appeal  as 
to  the  agreement  made  regarding  the  exact  amount  of  initial  loss  to 
be  borne  by  the  indemnified,  the  appellant  contending  that  it  should 
be  greater  than  the  83,750  admitted  by  the  referee.  Subsidiary  to 
this  determination,  and  depending  upon  it,  is  the  question  of  what 
understanding  existed  regarding  salvage  in  the  insolvent  claims.  It 
is  stated  in  the  policy  that  $3,750  is  the  initial  loss  to  be  borne  by 
the  indemnified,  and,  by  a  further  condition,  that  claims  going  to 
make  up  such  loss  shall  belong  to  the  indemnified.  This  latter  con- 
dition is  12b,  which  states :  "  When  claims  shall  be  allowed  by  this 
company  beyond  the  amount  agreed  to  be  borne  by  the  indemnified, 
such  claims  shall  at  once  be  transferred  to  this  company,  and  this 
company  shall  become  the  owner  thereof  to  the  extent  of  the  amount 
paid  on  such  claims ;  provided,  however,  that  where  the  indemnified 
has  a  part  interest  in  any  one  of  such  claims,  the  amounts  realized 
therefrom,  less  cost  of  collection,  shall  be  divided  ^o  rata  as  the 
interest  of  each  may  appear."  The  defendant,  however,  alleged 
that  there  was  an  agreement,  namely,  condition  12a  of  the  policy,  by 
which  the  company  relinquished  its  right  to  salvage  in  claims  on 
condition  that  the  initial  loss  to  be  borne  by  the  indemnified  should 
be  §5,000  instead  of  83,750.  This  condition  was  discarded  by  the 
referee  as  obscure  and  unintelligible,  and  the  case  of  American 
Credit  Indemnity  Co.  v.  Wood  (73  Fed.  Rep.  81)  was  cited  in  sup- 
port of  his  ruling.  The  condition  discarded  by  the  referee  and 
brought  before  us  on  this  appeal  states :  ^*  To  simplify  adjustment 
and  to  avoid  disputes  it  is  agreed  that  such  sum  of  gross  loss  shall 
be  the  limit  to  be  borne  by  the  indemnified,  as  less  25  per  cent 
will  equal  the  agreed  amount  of  annual  net  loss,  all  claims  making 
up  such  said  sum  of  gross  loss  to  remain  the  property  of  the  indem- 
nified, the  company  relinquishing  its  claims  except  as  hereinbefore 
provided." 
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If  this  condition  (12a)  be  disregarded,  then  the  referee  is  right  in 
giving  the  plaintiff  salvage  in  claims  making  up  the  initial  loss  in 
accordance  with  condition  12b.  It  is  admitted  that  condition  12a  is 
framed  in  obscure  language,  but  it  is  claimed  to  be  an  agreement 
that  the  claims  shall  be  retained  by  the  indemnified,  the  company 
relinquishing  the  title  thereto  on  condition  that  a  certain  limit  of  loss 
different  from  that  previously  stated  in  the  policy  shall  be  borne  by 
the  indemnified.  The  manner  by  which  this  limit  is  to  be  calculated 
is  scarcely  to  be  understood  from  the  words  "  such  sum  of  gross  loss 
shall  be  the  limit  to  be  borne  by  the  indemnified,  as  less  25  per 
cent  will  equal  the  agreed  amount  of  annual  net  loss,"  and^r/r/u* 
facie  the  language  is  not  intelligible.  The  only  aid  given  to  its  con- 
struction is  to  be  found  in  the  "  agreed  statement  of  facts  "  in  the 
record,  where  it  is  stated  :  "  It  is  agreed  that,  mathematically  con- 
sidered, $5,000  is  the  ^  sum  of  gross  loss '  mentioned  in  condition  12a^ 
'as  less  twenty -five  per  cent  will  equal  the  agreed  amount  of  annual 
net  loss.'  "  If  we  substitute  in  condition  12a,  as  here  indicated,  it  will 
read,  *'  it  is  agreed  that  $5,000  shall  be  the  limit  to  be  borne  by  the 
Indemnified,  as  less  25  per  cent  will  equal  the  agreed  amount  of 
annual  net  loss ;  all  claims  making  up  such  said  $5,000  to  remain 
the  property  of  the  Indemnified."  This  substitution  does  not  clear 
the  condition  of  ambiguity.  In  the  condition,  the  words  "  sum  of 
gross  loss"  seem  to  be  ws&Ay  firsts  in  the  sense  of  limit  to  be  borne 
by  the  indemnified  ;  and,  secondly^  in  tlie  sense  of  total  loss.  We 
are  unable  to  determine  wliether  the  condition  was  intended  to  give 
salvage  to  the  plaintiff  on  all  claims  or  only  on  a  part  of  them.  We 
cannot  assume  that,  in  consideration  of  having  salvage  in  claims 
amounting  only  to  $5,000,  the  indemnified  intended  to  increase  his 
initial  loss  to  that  sum,  as  the  supplemented  condition  would  indi- 
cate, nor,  on  the  other  hand,  can  we  say  that  the  sura  of  total  loss  is 
agreed  to  be  $5,000,  for  the  determination  of  total  loss  is  in  issue  on 
this  appeal.  We,  therefore,  hold  that  the  condition  is  not  sufficiently 
certain  to  be  applied  and  should  be  disregarded.  The  company 
being  charged  with  the  duty  should  make  the  conditions  reasonably 
certain  and  clear,  and  it  would  be  unjust  and  inequitable  to  permit 
it  to  receive  the  most  favorable  construction  of  a  blind  and  obscure 
condition. 

This  view  is  clearly  expressed  in  the  case  of  American   Credit 
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Indemnity  Co,  v.  Wood  (73  Fed.  Rep.  88)  where  the  learned 
judge,  referring  to  this  condition  12a,  says :  "  If,  by  the  introduc- 
tion of  a  subsequent  and  obscure  clause,  difficult  to  understand,  or 
requiring  expert  knowledge  for  its  comprehension,  the  preceding 
clauses,  plainly  and  unequivocally  expressed,  by  which  the  initial 
loss  of  the  indemnified  is  fixed,  are  nullified,  the  subsequent  clause 
must  be  ignored.  It  cannot  be  permitted  to  operate  as  a  snare  to 
the  unwary."  In  the  present  case  there  was  a  clear  understanduig 
of  an  initial  liability  of  $3,750 ;  and  the  condition  12a  is  not  clear, 
even  with  the  substitution  of  "$6,000"  for  the  words  "sum  of 
gross  loss."  There  remains  an  uncertainty  as  to  the  real  intent  and 
meaning  of  the  condition,  and  it  cannot,  therefore,  be  permitted  to 
operate  to  change  the  clearly-stated  initial  loss  to  the  injury  of  the 
indemnified.  If,  in  fact,  we  adopt  the  defendant's  interpretation 
of  this  condition  it  only  grants  the  indemnified  an  option  to  increase 
his  initial  liability.  But  no  facts  are  made  to  appear  which  show 
that  the  plaintiff  chose  to  exercise  such  an  option,  and",  therefore, 
the  defendant  has  no  ground  for  contending  that  the  condition 
should  be  taken  into  consideration. 

The  referee  was,  therefore,  right  in  following  the  terms  of  condi- 
tion 12b  in  disposing  of  payments  made  by  creditors  subsequent  to 
their  failure  and  after  the  expiration  of  the  policy. 

It  follows,  from  the  construction  thus  given  to  the  several  condi- 
tions of  the  polic}',  that  the  judgment  confirming  the  referee's  report 
should  be  modified  by  striking  out  the  claim  of  Lally  &  Collins, 
amounting  to  $995.38,  leaving  $908.61,  witli  interest  from  October 
1,  1894,  and  costs  in  the  court  below,  due  from  the  defendant.  As 
so  modified,  the  judgment  should  be  aflirmed,  without  costs  of  this 
appeal. 

Van  Brunt,  P.  J.,  and  Patterson,  J.,  concurred ;  Ingeaham  and 
McLaughlin,  JJ.,  dissented. 

Ingbaha^i,  J.  (dissenting)  : 

I  concur  with  Mr.  Justice  O'Brien  as  to  the  (lis])osition  made  of 
the  claim  against  the  defendant  on  account  of  the  loss  by  the  failure 
of  Lally  &  Collins,  but  I  do  not  agree  that  the  clause  12a  annexed 
to  the  policy  is  so  uncertain  as  to  its  real  intent  that  it  cannot  operate 
as  a  term  of  the  policy.     By  the  policy  the  defendant  agreed  to 
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indemnify  the  plaintiff  against  loss  "to  the  extent  of  and  not 
exceeding  fifteen  thousand  dollars,  resulting  from  insolvency  of 
debtors,  over  and  above  a  net  loss  of  $3750,  thirty-seven  hundred 
fifty  dollars,  first  to  be  borne  by  the  said  Indemnified."  By  clause 
12a,  which  by  the  terms  of  the  pohcy  itself  was  made  a  part  of  the 
contract  as  fully  as  if  it  were  recited  at  length  therein,  it  is  pro- 
vided :  "  To  simplify  adjustment  and  to  avoid  disputes,  it  is  agreed 
that  such  sum  of  gross  loss  shall  be  the  limit  to  be  borne  by  the 
Indemnified,  as  less  25  per  cent  will  equal  the  agreed  amount  of 
annual  net  loss."  It  is  admitted  in  the  agreed  statement  of  facts 
that  the  sum  of  $5,000,  less  twenty-five  per  cent,  will  equal  the 
agreed  amount  of  annual  net  loss,  viz.,  $3,750.  In  order  to  provide 
a  method  by  which  such  net  loss  could  be  ascertained,  it  was  agreed 
that  a  gross  loss  of  $5,000  would  produce  a  net  loss  of  $3,750,  or, 
in  other  words,  that  by  the  agreement  in  the  case  of  debtors  owing 
$5,000,  an  amount  should  be  fixed  which  would  result  in  a  net  loss 
to  the  creditor  of  $3,750,  and  there  should,  therefore,  be  no  claim 
against  the  defendant  until  there  was  a  gross  loss  of  $5,000 ;  it  being 
assumed  that  where  debtors  of  the  insured  failed,  owing  $5,000,  the 
insured  would  receive  as  dividends  or  part  payment  of  such  $5,000 
indebtedness  twenty-five  per  cent,  and  that  to  enable  the  insured  to 
obtain  that  sum  of  twenty-five  per  cent  it  was  agreed  that  the  claim 
going  to  make  up  this  sum  of  $5,000  should  not  pass  to  the  defendant, 
but  should  remain  the  property  of  the  insured  who  would  be  entitled 
to  receive  any  dividend  or  payments  made  thereon.  I  fail  to  see 
where  there  is  any  difficulty  in  construing  this  condition  annexed 
to  the  policy.  Where  a  loss  is  incurred  in  consequence  of  the  f  ailui-e 
of  a  debtor,  the  gross  loss  would  be  the  amount  owing  by  the  debtor 
at  the  time  of  the  failure.  The  net  loss  would  be  the  amount  that 
the  creditor  would  lose  after  all  dividends  upon  the  debtor's  estate, 
or  all  partial  payments  that  would  be  received  by  the  creditor  on 
account  of  the  indebtedness  after  the  failure.  It  was  the  net  loss 
of  $3,750  that  the  assured  was  to  sustain  before  there  was  a  liability 
under  the  policy,  and  in  order  to  ascertain  what  that  net  loss  should 
be  the  parties  agreed  that  it  was  to  be  considered  that  the  gross  loss 
or  the  amount  that  the  debtor  owed  when  he  failed  would  be  reduced 
by  twenty-five  per  cent  by  dividends  received  from  the  debtor^s 
estate.     The  parties  have  made  their  contract,  which  seems  to  me 
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to  be  reasonably  clear  and  capable  of  enforcement,  and  I  can  see  no 
reason  why  it  should  not  be  enforced.  I  think,  therefore,  that  the 
defendant  was  liable  only  where  the  loss  sustained  by  the  plaintifiE 
by  the  failure  of  his  debtors  exceeded  the  gross  sum  of  $5,000,  and 
as  there  is  no  evidence  that  such  a  gross  sura  was  exceeded,  the 
defendant  was  entitled  to  judgment.  For  that  reason  I  think  the 
judgment  should  be  reversed. 

McLaughlin,  J.,  concurred. 

Judgment  modified  as  directed  in  opinion  and  as  modified  affirmed, 
without  costs  of  appeal. 


84    673 

The  People  of  the  State  of  New  York  ex  rel.  George  Walton       ^  ^^ 

34    573 

Green,  Relator,  v,  Egbert  A.  Van  Wyok,  Mayor  of  the  City       i59a  509 
of  New  York,  Eespondent. 

Oreater  New  York  charter  —  right  of  t7i6  mayor  to  remove  an  aqueduct  commie- 
sUmer  —  it  is  not  affected  by  section  618  of  the  charter. 

Under  section  95  of  the  charter  of  Greater  New  York  (Chap.  378  of  the  Laws  of 
1897),  which  by  section  1608  thereof  is  made  a  continuation  of  section  1  of  chap- 
ter 11  of  the  Laws  of  1895,  an  aqueduct  commissioner,  appointed  under  the 
provisions  of  section  1  of  chapter  490  of  the  Laws  of  1883,  as  amended  by  sec- 
tion 1  of  chapter  584  of  the  Laws  of  1888,  may  be  removed  by  the  mayor  at 
pleasure  within  six  months  after  the  commencement  of  the  mayor's  term  of 
office,  and  the  right  of  the  mayor  to  exercise  this  power  is  not  affected  by  sec- 
tion 518  of  the  charter,  providing  that  "the  term  of  office  of  the  commission 
appointed  and  existing  under  the  aforesaid  act  shall  cease  and  determine  on  the 
first  day  of  January,  nineteen  hundred  and  one,"  as  such  latter  act  relates  to 
••  the  term  of  office  of  the  commission  "  and  not  to  the  term  of  office  of  the 
individual  commissioners. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the 
26th  day  of  April,  1898,  directed  to  Kobert  A.  Yan  Wyek,  mayor 
of  the  city  of  New  York,  commanding  him  to  certify  and  return  to 
the  office  of  the  clerk  of  the  county  of  New  York  all  and  singular 
his  proceedings  in  relation  to  the  removal  of  the  relator,  George 
Walton  Green,  from  his  office  of  aqueduct  commissioner  of  the  city 
of  New  York. 
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Eli/iu  Root^  for  the  relator. 

Theodore  Connoly^  for  the  respondent. 

Ingraham,  J. : 

Tlie  relator  was  appointed  one  of  the  aqueduct  commissioners  in 
pursuance  of  the  provisions  of  section  1  of  chapter  490  of  the  Laws 
of  1883,  as  amended  by  section  1  of  chapter  584  of  the  Laws  of 
1888.  It  is  therein  provided  that  the  mayor,  the  comptroller  and  the 
commissioner  of  public  works  of  the  city  of  New  'York,  and  four 
competent  persons  who  shall  be  appointed  within  ten  days  after  the 
passage  of.  this  act  by  the  mayor  of  the  city  of  New  York,  *'  are 
hereby  authorized,  empowered  and  directed  to  carry  out  the  pro- 
visions of  this  act,  in  the  manner  hereinafter  provided,  for  the  pur- 
pose of  supplying  said  city  with  an  increased  supply  of  pure  and 
wholesome  water.  They  shall  be  known  as  the  Aqueduct  Commis- 
sioners." Ey  section  37  of  the  said  act,  as  amended  by  section  2 
of  chapter  584  of  the  Laws  of  1888,  it  is  provided  that  "If  any 
of  said  Aqueduct  Commissioners,  other  than  those  named  by  the 
titles  of  their  respective  offices,  shall  resign,  die,  or  become  legally 
disqualified  or  be  removed  the  vacancy,  so  caused,  shall  be  filled  by 
appointment  by  the  mayor  of  the  city  of  New  York.  *  *  * 
Any  of  said  Aqueduct  Commissioners  appointed  by  the  mayor,  or 
his  or  their  successor  or  successors,  may  be  removed  by  the  mayor, 
subject  to  the  approval  of  the  Governor,  in  the  manner  provided 
for  the  removal  of  heads  of  departments  of  the  government  of  the 
city  of  New  York  by  chapter  four  hundred  and  ten  of  the  laws  of 
eighteen  hundred  and  eighty-two."  Section  108  of  the  Consolida- 
tion Act  (Chap.  410,  Laws  of  1882)  prescribes  the  manner  in  which 
the  heads  of  the  departments  of  the  city  of  New  York  may  be 
removed,  limits  the  power  of  removal  by  the  mayor  to  a  removal 
for  cause,  and  after  opportunity  to  be  heard,  and  makes  such  removal 
subject  to  the  approval  of  the  Governor. 

The  relator  was  appointed  an  aqueduct  commissioner  on  February 
14,  1895,  by  the  mayor  of  the  city  of  New  York,  to  fill  a  vacancy 
caused  by  the  resignation  of  Francis  M.  Scott,  who  was  originally 
appointed  under  section  1  of  the  act  of  1888  before  cited.  On  the 
1st  day  of  January,  1898,  the  respondent,  the  present  mayor  of  the 
city  of  New  York,  removed  the  relator  from  the  said  office  of 
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aqueduct  commissioner  without  preferring  cliarges  against  him  or 
giving  him  an  opportunity  to  be  heard,  and  without  the  approval  of 
the  Governor.  The  relator  claims  that  such  removal  by  the  mayor 
was  illegal,  and  in  violation  of  the  act  of  1883  as  amended. 

By  section  1  of  cliapter  11  of  the  Laws  of  1895,  it  was  provided 
that,  at  any  time  within  six  months  after  the  commencement  of  his 
term,  the  mayor  of  the  city  of  New  York,  elected  for  a  full  term, 
may,  at  pleasure,  remove  from  office  any  public  officer  now  or  there- 
after holding  office  by  appointment  from  the  mayor  of  said  city, 
except  judicial  officers  for  whose  removal  other  provision  was  made 
by  the  Constitution ;  and  by  section  3  of  the  act  it  was  provided 
that  all  acts  or  parts  of  acts  inconsistent  with  the  act  were  thereby 
repealed.  This  relator  was  a  public  officer  holding  office  by  appoint- 
ment from  the  mayor  of  the  city  of  New  York.  Whether  he  was 
an  officer  of  the  municipality,  or  one  upon  whom  duties  other 
than  those  relating  to  the  municipality  conferred  upon  him  by 
the  State  were  devolved,  he  held  office  by  appointment  from  the 
mayor  of  the  city  of  New  York.  He  was  subject  to  removal 
by  the  mayor  at  pleasure,  within  six  months  after  the  commence- 
ment of  the  mayor's  term  of  office,  and  the  provisions  of  the  act  of 
1883,  and  the  acts  amendatory  thereof  which  were  inconsistent  with 
this  power  of  the  mayor  to  remove  at  pleasure  within  six  months  after 
the  commencement  of  his  term,  were  repealed  by  the  act  of  1895. 
Thus,  v.'lien  the  charter  (Laws  1897,  chap.  378)  took  effect,  this  act  of 
1883  and  the  several  acts  amending  it  were  subject  to  the  provisions 
of  cliapter  11  of  the  Laws  of  1895,  and  neither  the  act  of  1883 
nor  the  act  of  1895,  which  together  provided  for  the  appointment 
and  removal  of  the  relator,  were  repealed  or  in  anywise  affected  by 
the  provisions  of  the  charter,  but  the  said  act  and  its  amendment, 
and  the  act  modifying  it,  were  to  remain  in  full  force  and  effect. 
The  act  of  1895  being  in  force  at  the  time  the  charter  took  effect, 
was  in  substance  re-enacted  by  section  95  of  the  charter.  It  is  there 
provided  that,  "  At  any  time  within  six  months  after  the  commence- 
ment of  his  term  of  office  th^  mayor,  elected  for  a  full  term,  7nay, 
whenever  in  his  judgment  the  public  interests  shall  so  require, 
remove  from  office  any  puhlic  officer  holding  office  hy  appointment 
from  the  mayor ^'^  with  certain  exceptions,  none  of  which  applied  to 
the  office  held  by  the  relator ;  and  by  section  1608  it  is  provided 
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that,  "  So  far  as  tlie  provisions  of  this  act  are  the  same  in  terms  or 
in  substance  and  effect  as  the  provisions  of  the  said  consolidation 
act,  or  of  other  acts  of  the  Legislature  now  in  force  relating  to  or 
affecting  the  municipal  and  public  corporations,  or  any  of  them 
herein  united  and  consolidated,  this  act  is  intended  to  be  not  a  new 
enactment,  but  a  continuation  of  the  said  consolidation  act  of  eighteen 
hundred  and  eighty-two,  and  said  other  acts,  and.is  intended  to  apply 
the  provisions  thereof  as  herein  modified  to  The  City  of  New  York  as 
herein  constituted,  and  this  act  shall  accordingly  be  so  construed  and 
applied."  By  virtue  of  this  provision  in  section  1608,  section  95  of 
the  charter  was  a  continuation  of  chapter  11  of  the  Laws  of  1895  ; 
and  this  section  continued  the  power  of  removal  as  to  all  officers 
who  held  office  under  appointment  of  the  mayor  of  the  city  of  New 
York.  Thus,  the  power  to  remove  all  such  officers  was  continued 
in  the  mayor  of  the  new  city,  so  that  within  six  months  after  the 
commencement  of  his  term  of  office  the  mayor  had  the  power  to 
remove  the  relator  whenever  in  his  judgment  the  public  interests 
required  ;  and  after  the  expiration  of  the  six  months  had  power  to 
remove  for  cause,  upon  charges  being  preferred  and  after  an  oppor- 
tunity to  be  heard,  subject  to  the  approval  of  the  Governor ;  and 
when  section  518  of  the  charter  took  effect  it  was  the  act  of  1883  as 
it  existed  upon  the  1st  day  of  January,  1895,  which  was  continued, 
and  the  charter  was  subject  to  the  provisions  of  the  act  of  1895,  and 
the  act  amending  it  and  to  the  power  given  by  the  act  of  1895  to  the 
mayor,  continued  by  section  95  of  the  charter.  The  provision  of  sec- 
tion 518  of  the  charter,  providing  that  "  The  term  of  office  of  the  com- 
mission  appointed  and  existi7ig  under  the  aforesaid  act  shall  cea^e 
and  detef^nine  on  the  first  day  of  January^  nineteen  hurkdred  and 
one^'^  does  not  affect  the  power  of  the  mayor  given  by  section  1  of  the 
act  of  1895  and  section  95  of  the  charter,  to  remove  any  one  of  the  com- 
missioners within  six  months  after  the  commencement  of  his  term. 
The  language  used  is  "  the  term  of  office  of  the  commission,"  and  not 
the  term  of  office  of  the  individual  commissioners.  It  was  a  provision 
that  upon  a  date  fixed  the  commission  itself  should  be  abolished,  and  it 
did  not  relate  to  the  appointment  or  removal  of  the  individual  commis- 
sioners, or  limit  the  power  of  the  mayor  expressly  conferred  by  the  act 
of  1895  and  section  95  of  the  new  charter,  to  remove  the  commission- 
ers.    The  language  used  in  section  95  is  very  broad,  including  every 
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public  officer  holding  office  by  appointment  from  the  mayor,  with  the 
exception  of  the  members  of  the  school  boards  and  judicial  officers ; 
and  we  do  not  think  that  the  Legislature  intended  to  restrict,  by 
another  section,  this  duty,  imposed  upon  the  mayor,  which  did  not  in 
terms  refer  to  the  appointment  or  removal  of  officers.  As  was  said 
by  Mr.  Justice  Cullen,  in  delivering  the  opinion  of  this  court  in  the 
second  department,  in  People  ex  rel,  Baird  v.  Nixon  (32  App.  Div. 
513) :  "  It,  therefore,  follows  that  the  relator  fell  within  the  words  of 
the  statute,  and  that  the  mayor  was  authorized  to  remove  them  unless 
it  can  be  established  that,  by  fair  intendment,  this  legislation  was 
not  meant  to  cover  their  cases.  The  language  being  comprehen- 
sive, the  burden  is  on  those  who  assert  the  exception  to  prove  it," 

Counsel  for  the  corporation  also  takes  the  objection  to  this  writ 
that  it  will  not  lie,  as  the  object  of  the  proceeding  is  to  try  the  title 
to  an  office,  and  that  the  incumbents  cannot  be  deprived  of  their 
office  without  their  day  in  court.  As,  however,  we  have  come  to 
the  conclusion  that  the  mayor  had  power  to  remove  the  relator,  it  is 
not  necessary  to  pass  upon  this  point. 

For  the  reasons  given,  we  think  the  proceeding  should  be  affirmed 
and  the  writ  dii^issed,  with,  costs. 

Van  Bbunt,  P.  J.,  Babbett  and  McLaughlin,  JJ.,  concurred ; 
BuMSET,  J.,  dissented. 

Proceeding  affirmed  and  writ  dismissed,  with  costs. 


Donald,  Respondent,  v,  Louis  Leubischer,  Appellant. 
Clarence  H.  Venner,  Appellant. 

A  eammissioner  appointed  by  the  court  of  a  foreign  State  has  no  poioer  to  commit  a 
recalcitrant  witness  to  jail  in  the  State  of  New  York  —  power  of  tlie  LegisUiture. 

A  mandate  issued  under  section  920  of  the  Code  of  Civil  Procedure  by  a  notary 
public  of  the  State  of  New  York,  appointed  under  the  laws  of  another  State 
a  commissioner  to  take  the  testimony  of  a  witness  residing  in  the  State  of  New 
York  in  an  action  pending  in  such  other  State,  which  recites  that  certain  per- 
tinent and  proper  questions  were  propounded  to  the  witness  and  that  the  wit- 
App.  Div.—  Vol.  XXXIV.        73 
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ness  refused  and  continues  to  refuse  to  answer  each  and  every  of  said  ques- 
tions, but  does  not  in  terms  adjudge  the  witness  guilty  of  contempt,  and 
which  commands  the  city  marahal  to  place  the  witness  in  the  custody  of  the 
sheriff  and  directs  the  sheriff  to  receive  him  into  his  custody  and  to  confine 
him  in  the  county  jail  "  until  he  shall  submit  to  answer  the  said  questions  and 
each  thereof,  so  put  to  him  by  counsel  for  plaintiffs  in  said  action,  or  is  other- 
wise discharged  according  to  law,"  does  not  constitute  due  process  of  law  and 
is  void. 

The  Legislature  of  the  State  of  New  York  has  no  power  to  confer  upon  an  indi- 
vidual, who  has  no  judicial  power  vested  in  him  either  by  the  Constitution  or 
the  Legislature  of  that  State,  and  is  not  connected  in  any  way  with  any  of  the 
courts  or  bodies  thereof  in  whom  the  judicial  power  is  vested,  the  authority  to 
issue  a  process  by  which  a  person  may  be  deprived  of  his  liberty  or  his  property. 

Barrett,  J.,  dissented. 

Appeal  by  tlie  defendant,  Lonis  Leubischer,  and  Clarence  H. 
Venner,  the  party  at  whose  instance  the  relator  was  arrested,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  tlie  12th  day  of  May,  1898,  discharging  the  relator  from 
custody. 

John  W.  Hutchinson^  e/r.,  and  George  II,  Yeaman,  for  the 
appellants. 

David  McClure  and   William  Jay^  for  the  respondenv. 

William-  V,  liowe  submits  a  brief  for  the  respondent. 

Inoraham,  J. : 

The  relator,  being  in  custody  of  the  respondent,  a  marshal  of  the 
city  of  New  York,  presented  his  j)etition  to  the  Supreme  Court, 
alleging  tliat  his  imprisonment  or  restraint  is  by  virtue  of  a  certain 
paper  writing,  purporting  to  be  a  mandate  signed  by  one  Edward 
J.  McCabe,  commissioner  and  notary  public,  and  that  said  McCabe, 
as  such  commissioner  and  notary  public,  possesses  no  power 
or  authority  whatever  under  or  by  virtue  of  any  valid  statute,  or 
other  law  of  the  State  of  New  York,  to  issue  a  mandate  in  the 
nature  of  that  annexed  to  the  petition,  and  he  prayed  for  a  writ 
of  habeas  corpus  to  inquire  into  the  cause  of  his  imprisonment 
By  the  return  of  the  marslial  it  appeared  that  the  relator  was 
arrested  and  is  detained  by  virtue  of  a  writ  to  hira  directed,  a  ■ 
copy  of  which  is  annexed  to  the  return.     This  writ  is  eutitled 
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"  In  tlie  Matter  of  the  Commission  to  take  the  Deposition  of 
Gordon  MacDonald  and  others,  issued  to  Edward  J.  MeCabe,  a 
notary  public  in  and  for  the  county  arid  city  of  New  York,  on  the 
2Gth  day  of  March,  1898,  by  the  District  Court  of  Arapahoe  county, 
Colorado,  in  a  certain  action  therein  pending"  between  Clarence  H. 
H.  Tenner  and  others  and  the  Denver  Union  Water  Company 
and  others.  It  is  issued  in  the  name  of  the  People  of  the  State 
of  New  York  and  directed  to  the  respondent  Louis  Leubischer, 
as  marshal  of  the  city  of  New  York,  and  to  tlie  sheriff  of  the 
county  of  New  York,  and  recites  that  the  person  granting  the 
mandate,  a  notary  public  of  the  State  of  New  York,  in  and  for 
the  county  of  New  York,  on  the  26th  day  of  March,  1898,  by 
a  commission  duly  issued  out  of  and  under  the  seal  of  the 
District  Court  of  Arapahoe  county,  Colorado,  appointed  a  commis- 
sioner in  a  certain  action  therein  pending,  wherein  Clarence  H. 
Venner  and  others  are  plaintiffs,  and  the  Denver  Union  Water  Com- 
pany and  others  are  defendants,  to  take  the  depositions  of  Gordon 
MacDonald  and  others,  witnesses  in  said  commission  named,  on 
behalf  of  the  plaintiffs  in  said  action  ;  that  on  the  4tli  day  of 
April,  1894,  a  subpoena  was  duly  signed  or  issued  by  the  Hon.  John 
J.  Freedman,  one  of  the  justices  of  the  Supreme  Court  of  the  State 
of  New  York,  directed  to  the  said  Gordon  MacDonald,  commanding 
him  to  appear  before  the  said  Edward  J.  McCabe,  as  such  commis- 
sioner, on  the  11th  day  of  April,  1898,  to  be  examined  and  give  his 
deposition  at  the  instance  of  the  plaintiffs  in  said  cause,  which  said 
subpoena  was  duly  served  upon  said  Gordon  MacDonald.  That  in 
obedience  to  said  subpoena  the  said  Gordon  MacDonald  attended 
before  the  said  commissioner  and  was  by  him  duly  sworn  as  a  wit- 
ness in  said  cause,  in  the  form  prescribed  by  law,  and  in  obedience  to 
said  subpoena  and  the  direction  of  said  commissioner,  attended  before 
said  commissioner  from  day  to  day  thereafter  and  on  this  day  ;  that 
certain  pertinent  and  proper  questions  were  propounded  to  said  wit- 
ness by  counsel  for  the  plaintiffs  in  said  cause  as  follows,  to  wut :  'Then 
follows  a  statement  of  various  questions  asked  of  the  said  witness ; 
that  said  MacDonald  refused,  "  and  on  this  day  continues  to  refuse, 
to  answer  each  and  every  said  question  hereinbefore  set  forth  with- 
out giving  any  reason  or  excuse  for  such  refusal,  except  that  he  was 
advised  by  his  counsel  not  to  answer  the  same,  and  that  the  facts 
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sought  to  be  elicited  by  said  questions  related  to  matters  of  trust 
committed  to  the  Continental  Trust  Company  of  the  city  of  New 
York,  of  which  it  is  an  officer ; "  and  that  said  Clarence  H.  Venner, 
one  of  the  plaintiffs  in  said  action,  at  whose  instance  the  said  Gordon 
MacDonald  attended  as  such  witness,  made  oath  that  the  testimony 
of  said  witness  in  answer  to  the  questions  so  propounded  was  so  far 
material  that  without  it  the  plaintiffs  in  said  cause  could  not  safely 
proceed  with  the  trial  thereof.  The  mandate  then  directed  and 
commanded  the  said  marshal  forthwith  to  convey  the  said  Gordon 
MacDonald  into  the  custody  of  the  said  sheriff,  and  the  said  sheriff 
was  thereby  required  to  receive  the  said  Gordon  MacDonald  into 
his  custody  in  the  jail  of  New  York  county  and  him  there  safely 
keep  aod  closely  confine  until  he  shall  submit  to  answer  the  said 
questions  and  each  thereof,  so  put  to  him  by  counsel  for  plaintiffs  in 
said  action,  or  is  otherwise  discharged  according  to  law  and  was 
signed. 

"  Given  under  my  hand  as  commissioner  and  notary  public  afore- 
said, this  26th  day  of  April,  1898. 

"EDWAKD  J.  McCABE, 

Commissioner  cmd  Nota/ry  PvhlioP 

There  is  annexed  to  said  warrant  a  copy  of  a  commission  issued  in 
the  name  of  "  The  People  of  the  State  of  Colorado  to  Edward  J. 
McCabe,  Notary  Public  in  and  for  the  County  and  State  of  Now 
York,  greeting,"  which  recites  that  certain  persons  named  are  mate- 
rial witnesses  in  a  certain  cause  now  pending  in  the  District  Court 
of  Arapahoe  county.  State  of  Colorado,  wherein  Clarence  H.  Yenner 
and  others  are  plaintiffs,  and  the  Denver  Union  Water  Company 
and  others  are  defendants ;  that  witnesses  reside  at  New  York,  in 
the  county  and  State  of  New  York,  and  that  their  personal  attend- 
ance cannot  be  procured  at  the  trial  of  said  cause,  and  that  the 
depositions  of  said  witnesses  are  desired  by  the  plaintiffs,  pursuant 
to  an  »order  of  court  entered  in  said  cause  on  the  18th  day  of  Feb- 
ruary, 1898,  and  appointing  said  McCabe  to  examine  the  said  wit- 
nesses, and  authorizing  and  requiring  him  to  cause  said  witnesses  to 
come  before  him  at  such  time  and  place  as  he  might  designate  and 
appoint,  and  diligently  examine  said  witnesses  on  the  oath  and 
affirmation  of  said  witnesses,  and  faithfully  to  take  the  depositions 
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of  said  witnesses  upon  all  interrogatories  and  cross-interrogatories 
in  respect  to  the  questimis  in  dispute  ;  and  said  comraiseion  was 
issued  in  the  name  of  Elias  F.  Dunlevy,  clerk  of  the  District  Court 
of  Arapahoe  county,.  Colorado,  and  the  seal  thereof  at  Denver,  in 
said  county  and  State,  and  signed  "  Elias  F.  Dunlevy,  Clerk.  H. 
W.  Harmann,  Deputy."  Annexed  to  the  mandate  is  the  affidavit 
of  Clarence  II.  Venner,  one  of  the  plaintiffs  in  the  action,  reciting 
the  issuance  of  the  depositions ;  the  subpoena  requiring  the  relator  to 
appear  before  the  commissioner  and  testify,  issued  by  one  of  the 
justices  of  the  Supreme  Court;  the  service  of  said  subpoena  upon 
the  relator  ;  the  attendance  of  the  relator  before  the  commissioner ; 
the  questions  asked  by  the  relator  by  counsel  for  the  plaintiff ;  the 
refusal  of  the  relator  to  answer  those  questions,  and  a  statement  by 
the  affiant  that  each  and  all  of  said  questions  were  pertinent  and 
proper,  and  that  the  testimony  of  the  said  McDonald,  in  answer  to 
said  questions  and  each  thereof,  is  so  far  material  that  without  it  the 
plaintiffs  in  said  cause  pending  in  said  District  Court  in  the  State  of 
Colorado  cannot  safely  proceed  with  the  trial  of  said  action.  There 
is  also  annexed  to  the  said  warrant  a  subpoena  with  proof  of  service 
issued  by  one  of  the  justices  of  the  Supreme  Court.  Upon  the 
hearing  upon  this  writ  and  return  before  a  justice  of  the  Supreme 
Court,  the  relator  was  discharged  upon  the  ground  that  McCabe  had 
no  power  to  commit  a  witness  to  jail  for  refusing  to  answer  questions 
propounded  to  him,  and  the  question  before  us  is  as  to  the  sufficiency 
of  this  alleged  mandate  of  the  commissioner  to  justify  a  detention 
of  the  relator  until  he  should  have  obeyed  the  orders  of  the  commis- 
sioner and  answered  the  questions  propounded  to  him. 

The  mandate  itself  does  not,  in  terms,  adjudge  this  relator  guilty 
of  a  contempt,  nor  does  the  commissioner  appear  to  have  passed 
upon  the  materiality  of  the  questions  that  the  relator  was  required 
to  answer.  Indeed,  it  does  not  appear  that  he  had  power  under  the 
commission  to  determine  that  question,  as  he  is  required  to  take  the 
depositions  of  the  witnesses  upon  "all  interrogatories  and  cross- 
interrogatories  in  respect  to  the  questions  in  dispute."  Nor  does  it 
appear  that  the  relator  had  notice  of  the  application  to  the  commis- 
sioner to  issue  this  warrant,  or  had  an  opportunity  to  be  heard  before 
he  was  summarily  arrested  and  deprived  of  his  liberty.  The  com- 
mission is  directed  to  the  commissioner,  describing  him  as  a  notary 
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public  in  and  for  the  county  and  State  of  New  York,  and  it  appears 
from  a  paper  annexed  to  tlie  petition  that  he  was  selected  by  con- 
sent of  the  parties  as  the  commissioner  before  whom  this  testimony 
was  to  be  taken.  The  commission  seems  to  have  been  issued  by  the 
clerk  of  the  court  by  the  consent  of  the  parties  to  that  action,  and 
whatever  power  tliis  commissioner  had  was  conferred  upon  him  by 
his  appointment  as  commissioner  by  the  court  of  the  State  of  Colo- 
rado, and  under  the  power  thus  conferred  upon  him  he  is  carrying 
out  a  mandate  of  such  State  within  this  State.  lie  is  not  acting 
under  any  power  conferred  upon  him  by  any  court  or  judge  of  this 
State.  It  is  claimed  that  the  power  which  he  exercised  is  conferred 
upon  him  by  the  provisions  of  section  920  of  the  Code  of  Civil  Pro- 
cedure. By  article  3,  title  3  of  chapter  9  of  the  Code,  provision  is 
made  for  taking  depositions  within  this  State  to  be  used  without  the 
State.  By  section  914  of  the  Code  it  is  provided  that  "a  party  to 
an  action,  suit,  or  special  proceeding,  civil  or  criminal,  pending  in  a 
court  without  the  State,  either  in  the  United  States,  or  in  a  foreign 
country,  may  obtain,  in  the  manner  prescribed  in  this  article,  the 
testimony  of  a  witness  within  the  State,  to  be  used  in  the  action, 
suit,  or  special  proceeding." 

By  section  915  of  the  Code,  it  is  provided  that  a  justice  of  the 
Supreme  Court,  or  a  county  judge,  may  issue  a  subpoena  to  a  wit- 
ness commanding  him  to  appear  before  the  commissioner  named  in 
the  commission.  By  section  919  of  the  Code,  it  is  provided  that 
"  the  officer  before  whom  a  witness  appears,  in  a  case  specified  in 
this  article,  must  take  down  his  testimony  in  writing,  and  must  cer- 
tify and  transmit  it  to  the  court,  in  which  the  action,  suit  or  special 
proceeding  is  pending,  as  the  practice  of  that  court  requires ; "  and 
by  section  920  of  the  Code  it  is  provided  that  "  a  j^erson  who  fails 
to  appear  at  the  time  and  place  specified  in  a  subpoena,  issued  as 
pvescribed  in  this  article,  and  duly  served  upon  him ;  or  to  testify; 
or  to  subscribe  to  his  deposition,  when  correctly  taken  down ;  is  liable 
to  the  penalties  which  would  be  incurred  in  a  like  case  if  he  was 
subpoenaed  to  attend  the  trial  of  an  action  in  a  Justice's  Court ;  and, 
for  that  purpose,  the  officer  before  whom  he  is  required  to  appear 
possesses  all  the  powers  of  a  justice  of  the  peace  upon  a  trial.'' 
By  section  3001  of  the  Code  it  is  provided  that  where  a  witness, 
attending  before  a  justice  in  an  action,  refuses  to  answer  a  pertinent 
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and  proper  question,  and  the  party  at  whose  instance  he  attended 
makes  oatli  that  the  testimony  of  the  witness  is  so  far  mate- 
rial that  without  it  lie  cannot  safely  proceed  with  the  trial  of  the 
action,  the  justice  may,  by  warrant,  commit  the  witness  to  the  jail 
of  the  county,  and  by  section  3002  of  the  Code  it  is  provided  that 
*'  the  recusant  witness  must  be  closely  confined,  by  virtue  of  the  war- 
rant, until  he  submits  to  be  sworn  or  affirmed,  or  to  answer,  *  *  * 
as  the  case  may  be ;  or  is  otherwise  discharged  according  to  law."  In 
a  late  case  in  the  Court  of  Appeals  {Matter  of  Searlsy  155  N.  Y. 
333)  it  was  held  that  a  justice  of  the  Supreme  Court  who  had  issued 
a  subpoena  requiring  a  witness  to  attend  before  a  commissioner  had 
no  power  to  punish  such  witness  for  a  refusal  to  answer  a  question 
put  to  him  in  the  course  of  the  proceeding ;  that,  as  a  justice  of  the 
peace  at  a  trial  had  power  to  punish  a  witness  who  refused  to  appear 
or  to  answer  a  proper  question  by  tine  or  imprisonment,  the  witness 
must  be  compelled  to  testify  by  the  commissioner  before  whom  he 
was  examined  or  not  at  all,  and  while  the  justice  of  the  Supreme  Court 
who  issued  the  subpoena  could  doubtless  have  punished  the  defend- 
ant for  any  disobedience  of  the  order  to  appear  before  tlie  commis- 
sioner, he  had  no  power  to  punish  him  for  refusing  to  answer  ques- 
tions in  the  course  of  the  examination ;  that  the  mandate  of  the 
justice  of  the  Supreme  Court  requiring  the  witness  to  appear  before 
the  commissioner  was  satisfied  when  the  witness  appeared  to  testify; 
that  the  contempt  charged  was  a  contempt  of  the  authority  of  the 
commissioner  acting  under  the  commission  and  the  laws  of  tliis  State 
which  provided  for  its  due  and  proper  exercise ;  that  the  witness 
could  not  be  required  to  answer  for  it  except  under  the  provisions  of 
section  020  of  tlie  Code  in  the  manner,  and  before  the  ofiicer,  there 
designated.  We  are  now  presented  with  the  question  whether  the 
Legislature  had  the  power  to  confer  Upon  a  commissioner  appointed  1 
by  the  courts  of  another  State  to  take  testimony  in  this  State  power  j 
to  punish  a  witness  appearing  before  him  for  a  refusal  to  answer  any 
question  that  the  party  to  the  action  swears  is  material  and  necessary 
upon  the  trial  of  the  action  in  the  other  State  and  by  a  warrant 
directed  to  a  sheriff  to  imprison  such  witness  until  he  should  com- 
ply with  the  directions  of  the  connnissioner.  By  section  1  of  the 
fourteentli  amendment  to  the  Constitution  of  the  United  States  it  is 
provided,  "  Xor  shall  any  State  deprive  any  person  of  life,  liberty 
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or  property  without  due  process  of  law,  nor  deny  to  any  person 
witliin  its  jurisdiction  the  equal  protection  of  the  laws."     By  section 
6  of  article  1  of  the  Constitution  of  the  State  of  New  York  it  is 
provided  that  "no  person  shall  be     *     *     *     deprived   of   life, 
liberty   or  property   without   due   process  of  law."     The   relator 
claims,  and  the  court  below  has  found,  that  this  warrant  is  not  due 
process  of  law.     This  relator  has  been  deprived  of  his  liberty  by  a 
mandate  of  a  commissioner  who  is  appointed  by  the  court  of  a 
foreign  State  to  take  testimony  within  this  State.     That  commis- 
sioner derived  no  authority  and  does  not  exercise  any  judicial  func- 
tion under  the  laws  of  the  State  of  New  York.     He  is  not  connected 
in  any  way  with  the  administration  of  justice  in  this  State.     The 
process  that  he  has  issued  is  to  enforce  an  order  of  the  court  of  the 
State  of  Colorado  directing  him  to  take  the  evidence  of  this  relator 
and  transmit  it  to  such  foreign  court  for  the  purpose  of  the  trial  of 
that  action  in  such  court.     His  power  to  act  is  derived  entirely  from 
the  appointment  of  the  court  of  another  State.     The  action  in  which 
he  assumes  to  act  is  pending  in  the  court  of  another  State.     Is  his 
warrant,  commanding  a  sherifE  or  marshal  to  arrest  a  person  who  has 
been  summoned  before  him  as  a  witness,  issued   by  such  a  person, 
due  i^rocess  of  law  in  this  State  ?     I  think  it  is  not.     As  before 
stated,  the  warrant  does  not  in  terms  adjudge  the  relator  guilty  of 
contempt.     It  recites  that  certain  pertinent  and  proper  questions 
were  propounded  to  the  witnesses;  that  the  witness  refused  and 
continues  to  refuse  to  answer  each  and  every  of  said  questions,  and 
thereupon  commands  the  marshal  to  convey  the  said  relator  to  the 
custody  of  the  sheriif  of  tlie  city  and  county  of  New  York  and 
commands  the  said  sheriff  to  receive  the  said  relator  into  his  ens- 
tody  into  the  jail  of  New  York  county  and  to  safely  keep  and 
closely  confine  him  in  such  jail  until  he  shall  submit  to  answer  the 
said  questions  and  each  of  them.     To  justify  such  a  warrant  it  must 
be  made  to  appear  that  the  person  arrested  under  it  was  in  con- 
tempt or  had  violated  some  lawful  mandate  of  some  oflficer  with 
authority  to  i)ropound  the  question,  and  this  relator  could  only  be 
deprived  of  his  liberty  by  due  process  of  law.     In  the  judicial  dis- 
cussion in  cases  in  which  this  provision  of  the  Constitution   of  the 
United  States  and  the  Constitution  of  the  State  of  New   York  lias 
been  under  consideration,  it  has  been  universally  held  that  due  pro- 
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cess  of  law  is  "  law  in  its  regular  course  of  administration  through 
courts  of  justice."     (Bouv.  L.  Diet.,  under  the  liead  of  "  Due  Pro- 
cess of  Law.")     The  Court  of  Appeals  of  this  State  in  the  case 
of  WesterveU  v.   Gregg  (12  N.  Y.  209),  say :  "  Due  process  of  law 
undoubtedly  means,  in  the  due  course  of  legal  proceedings,  accord- 
ing to  those  rules  and  forms  which  have  been  established  for  the 
protection  of  private  rights ; "  and  in  the  case  of  Wynehamer  v. 
The  People  (13  N.  Y.  395)  Judge  Comstock  says  :  "  The  better  and 
larger  definition  of  due  process  of  law  is,  that  it  means  law  in  its 
regular  course  of  administration  through  courts  of  justice."     We 
have  it  thus  authoritatively  determined  that  the  process  of  law  with- 
out which  no  man  can  be  deprived  of  his  liberty  is  process  issued  in 
the  regular  course  of  the  administration  of  the  law  through  courts 
of  justice.     By  the  Constitution  of  this  State  the  judicial  power  is 
vested  in  certain  courts  there  named,  with  authority  to  the  Legisla- 
ture to  establish  other  courts  with  limited  jurisdiction,  and  the 
judicial  power  is  exclusively  vested  in  these  courts.     In  Kilbourn 
v.   Thompson  (103  U.   S.  190)  Mr.  Justice  Miller,  in  delivering 
the  opinion  of  the  court,  said :  "  It  is  believed  to  be  one  of  the  chief 
merits  of  the  American  system  of  written  constitutional  law  that 
all  the  powers  intrusted  to  government,  whether  State  or  National, 
are  divided  into  the  three  grand  departments,  the  executive,  the 
legislative  and  the  judicial ;  that  the  functions  appropriate  to  each 
of   these  branches   of  government  shall  be  vested  in  a  separate 
body  of  public   servants,  and  that   the   perfection  of  the   system 
requires  that  the  lines   which   separate   and   divide   these   depart- 
ments shall   be   broadly   and   clearly   defined."     Judge   Rapallo, 
in  delivering  tlie  opinion  of  the   Court  of   Appeals  in  the   case 
of  People  ex  rel.  McDonald  v.  Keeler  (99  N.  Y.  480),  says :  "  The 
Constitution  of  the  United  States  declares,  in  terms,  that  the  judicial 
power  of  the  United  States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress  may,  from  time  to  time, 
order  and  establish.     Although  no  similar  declaration  is  contained 
in   the  Constitution  of  this  State,  still  it  is  a  recognized  principle  that 
in  the  division  of  power  among  the  great  departments  of  govern- 
ment, the  judicial  power  has  been  committed  to  the  judiciary,  as 
the  executive  power  has  been  committed  to  the  executive  depart- 
ment, and  the  legislative  to  the  Legislature,  and  that  body  has  no 
App.  Div.— Yol.  XXXIV.         74 
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power  to  assume  the  functions  of  tlie  judiciary  to  determine  contro- 
versies among  citizens,  or  even  to  expound  its  own  laws  so  as  to 
control  the  decisions  of  the  courts  in  respect  to  past  transac- 
tions." Turning  to  the  Constitution  of  this  State  we  find  that  by 
article  3  it  is  provided  that  the  legislative  power  of  the  State  shall 
be  vested  in  the  Senate  and  Assembly.  By  article  4,  it  is  provided 
that  the  executive  power  shall  be  vested  in  a  Governor,  and  article 
6  provides  for  the  judicial  power  and  the  courts  in  which  it  is 
vested.  By  that  article  a  Supreme  Court  is  constituted  with  general 
jurisdiction  in  law  and  equity.  The  Court  of  Appeals  is  constituted 
to  review  the  decisions  made  by  the  Supreme  Court.  County  Courts 
and  inferior  courts  of  record  are  established  and  the  Constitution 
regulates  the  appointment  and  election  of  judges  of  these  courts. 
There  is  also  provision  for  the  election  of  justices  of  the  peace, 
with  power  given  to  the  Legislature  to  establish  civil  and  criminal 
courts  not  of  record.  In  addition  to  the  judicial  powers  granted  by 
article  6  of  the  Constitution  certain  powers,  in  their  nature  judicial, 
are  by  the  express  terms  of  the  Constitution  vested  in  the  Legislature. 
In  the  case  of  People  ex  rel.  McDonald  v.  Keeler  (siipra),  when 
the  question  as  to  the  constitutionality  of  an  act  of  the  Legislature 
giving  to  the  legislative  bodies  a  power  to  punish  for  contempt  was 
before  the  court,  the  court  upheld  the  constitutionality  of  the  statute 
only  upon  the  ground  that  the  statute  in  question  was  to  eaforce 
the  powers  in  their  nature  judicial  which  were  by  the  express  terms 
of  the  Constitution  vested  in  the  Legislature.  A  careful  study  of 
the  opinion  hi  that  case  makes  it  clear,  I  think,  tliat  an  act  of  the 
Legislature  authorizing  an  executive  officer  of  tlie  State  to  commit  a 
person  to  jail  for  a  contempt  in  refusing  to  obey  his  mandate,  or 
refusing  to  answer  questions  propounded  by  him  to  a  person  called 

[  before  lum  would  be  unconstitutional,  as  a  warrant  to  enforce  such 
a  statute  would  not  be  due  process  of  law  within   the  meaning  of 

I  the  Constitution.  The  power  of  the  Legislature  to  pass  an  act 
authorizing  one  of  the  legislative  bodies  to  commit  for  a  con- 
tempt was  uplield,  because  the  Constitution  having  invested 
the  Legislature  with  certain  powers  in  their  nature  judicial  the 
Legislature  could  by  appropriate  legislation  provide  for  the  proi>er 
exercise  of  such  powers.  The  court  say  at  page  482 :  "  It  is  a 
limited  power,  and  should  be  kept  within  its  proper  bounds,  and, 
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when  these  are  exceeded,  a  jurisdictional  question  is  presented  which 
is  cognizable  in  the  courts."  The  same  principle  was  established  in 
Kilboxirn  v.  ThoTtipson  (supra).  It  appears,  therefore,  to  be  settled 
that  by  the  Constitution  judicial  power  is  vested  in  the  courts  estab- 
lished by  or  provided  for  in  the  Constitution  and  in  other  officers 
or  bodies  where  the  Constitution,  by  express  provision,  vests  in 
such  other  officers  or  bodies  powers  in  their  nature  judicial; 
that  the  judicial  power  is  exclusively  vested  in  these  officers  or 
bodies  thus  expressly  designated  by  the  Constitution,  and  that  the 
Legislature  has  no  power  to  vest  in  other  bodies  or  departments  of 
the  government  judicial  powers  or  to  authorize  such  other  depart- 
ments or  officers  of  the  government  to  issue  process  which  shall  be 
due  process  of  law.  We  come  then  to  the  question  as  to  whether 
or  not  authority  given  to  an  individual  who  is  not  connected  with  tlie' 
administration  of  justice  in  this  State,  who  has  no  judicial  power! 
vested  in  him  by  either  the  Constitution  or  the  Legislature,  not  con-1 
nected  in  any  way  with  any  of  the  courts  or  bodies  in  whom  the 
judicial  power  is  vested,  can  be  authorized  by  the  Legislature  to 
issue  a  process  which  shall  be  due  process  of  law  by  which  an 
individual  may  be  deprived  of  his  liberty  or  his  property.  It  can 
hardly  be  claimed  that  this  "  commissioner  and  notary  public " 
is  connected  with  the  judicial  department  of  the  government 
of  this  State.  He  does  not  act  by  virtue  of  his  holding  the  office 
of  notary  public  within  this  State.  The  addition  of  that  title  to  his 
name  is  merely  deseriptio  personcB,  He  is  not  appointed  by  any 
State  authority,  but  is  appointed  by  the  court  of  a  foreign  State. 
He  may  as  well  be  a  citizen  of  the  foreign  State  owing  it  his  allegi- 
ance. He  receives  no  compensation  for  his  services  from  the  State 
or  under  the  laws  of  this  State.  He  is  not  under  the  control  of  any 
of  the  officers  or  departments  of  the  State  government.  He  can- 
not be  punished  for  an  abuse  of  his  power  by  this  State.  Xo 
appeal  from  his  decision  can  be  taken  to  any  of  the  courts  of  this 
State.  He  acts  without  responsibility  to  any  official  or  department 
of  the  State  government,  and  while  he  does  not  formally  adjudge 
a  person  whom  he  has  determined  to  imprison  in  contempt  under 
his  warrant,  uncontrolled  by  those  officers  selected  by  the  people  to 
administer  the  judicial  power  of  the  State,  his  mandate  takes  from 
a  citizen  of  this  State  his  liberty,  and  from  that  mandate  the  citizen 
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has  no  appeal.  If  the  Legislature  of  this  .State  has  power  to  confer 
upon  this  "  commissioner  and  notary  public  "  power  by  a  warrant  to 
commit  to  prison  any  citizen  of  this  State  who  has  refused  to  obey 
his  directions  in  regard  to  an  examination  under  a  foreign  com- 
mission issued  to  take  testimony  in  this  State,  I  can  see  no  reason 
why  a  Legislature  might  not  grant  to  the  Governor,  or  to  the  mayor 
of  the  city  of  New  York,  or  to  the  agent  of  a  Governor  of  any  other 
State  or  Territory  appointed  to  execute  some  functions  within  this 
State  the  power  to  arrest  and  imprison  ;  and  that  a  person  arrested 
or  imprisoned  under  such  a  mandate  would  have  no  redress. 
The  court,  upon  a  writ  of  habeas  corpus,  could  not  review  the 
action  of  the  commissioner  or  other  person  authorized  to  issue 
such  a  mandate,  so  long  as  such  person  acted  within  the  jur- 
isdiction conferred  upon  him  by  the  act  of  the  Legislature, 
for,  by  section  2033  of  the  Code,  it  is  provided  that  if  it  appeai-s 
upon  the  return  that  a  prisoner  is  in  custody  by  virtue  of  a  mandate 
in  a  civil  cause,  he  can  be  discharged  only  in  one  of  the  cases 
specified,  neither  of  which  would  authorize  the  court  to  review  the 
action  of  the  individual  issuing  the  mandate  so  long  as  that  officer 
acted  under  the  power  conferred  upon  him  by  law.  By  sub- 
division 6  of  this  section  it  is  provided  that  the  prisoner  can  be 
discharged  only  where  the  mandate  is  not  authorized  by  a  provision 
of  law.  In  other  cases  where  the  Legislature  has  given  to  a  public 
body  a  right  to  call  witnesses  or  ascertain  questions  of  fact,  it  is  the 
Supreme  Court  or  a  justice  thereof  who  is  authorized,  upon  the 
application  of  such  body  or  officer,  to  require  a  person  so  called  as  a 
witness  to  answer  proper  interrogatories,  and  upon  the  failure  to  obey 
this  direction  of  the 'court,  or  a  justice  thereof,  authority  is  given 
to  punish  for  contempt;  but  in  that  case  it  is  the  direction  of 
the  court  or  judge  before  whom  the  witness  is  brought  that  is 
enforced,  and  thus  around  such  individual  is  placed  the  safeguard 
of  a  determination  by  a  judicial  officer  vested  by  the  Constitution  and 
laws  with  the  power  to  determine  judicial  questions,  and  his  man- 
date would  undoubtedly  be  due  process  of  law.  But,  by  this  legis- 
lation, construed  as  it  has  been  by  this  commissioner,  there  is 
attempted  to  be  given  to  an  individual,  who,  so  far  as  appears,  is  a 
citizen  of  another  State,  acting  under  the  authority  conferred 
by   another   State,  authority  to   come  within  this   State,  and   by 
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his  simple  warrant  deprive  a  citizen  of  this  State  of  his  liberty. 
That  it  could  have  been  the  intention  of  the  Legislature  to  invest 
such  an  officer  with  such  power,  seems  to  me  to  be  impossible  to 
believe ;  but  whether  it  was  such  intention  or  not,  it  seems  to  me 
clear  that  any  attempt  to  give  to  such  a  person  such  power  in  this 
State  would  be  in  violation  of  the  express  provisions  of  the  Consti- 
tution before  cited,  and  would  subject  a  citizen  of  this  State  to 
indefinite  imprisonment  without  due  process  of  law.  It  is  said  that 
this  mandate  not  adjudicating  the  relator  guilty  of  contempt  does 
not  assume  to  punish  him  for  an  offense,  but  simply  detains  him 
until  he  answers  the  questions  which  are  material  in  the  action  in 
the  State  of  Colorado.  In  effect,  however,  the  mandate  deprives 
the  relator  of  his  liberty  until  he  obeys  the  order  of  the  commis- 
sioner. If  the  Legislature  has  power  to  authorize  a  person  not 
charged  with  the  administration  of  justice  to  enforce  his  orders  to 
answer  such  questions  as  may  be  asked  by  a  mandate  requiring  the 
imprisonment  of  a  citizen  refusing  obedience  to  such  orders,  I  can 
see  no  reason  why  the  Legislature  cannot  give  to  any  person  power 
to  enforce  any  orders  that  he  may  give  by  a  similar  process.  Section 
920  of  the  Code  gives  no  power  except  to  impose  a  penalty.  It 
provides  that  a  person  who  fails  to  appear,  or  to  testify,  or  to  sign 
his  testimony,  is  liable  to  the  penalties  which  would  be  incurred  in  a 
like  case  if  he  was  subpoenaed  to  attend  the  trial  of  an  action  before 
a  justice  of  peace,  and  for  that  purpose,  viz. :  To  impose  such  pen- 
alties, the  officer  before  whom  he  is  required  to  appear  possesses  all 
the  powers  of  a  justice  of  the  peace  upon  the  trial.  The  commis- 
sioner is,  therefore,  only  given  power  to  impose  a  penalty  or  to 
punish  for  refusal  to  testify,  and  I  do  not  think  the  Legislature  can 
confer  such  power  upon  this  individual. 

For  this  reason,  I  think  the  mandate  under  which  the  respondent 
acted  in  arresting  the  relator  was  absolutely  void,  and  the  order 
appealed  from  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

EuMSEY  and  McLaughlin,  J  J.,  concurred;  Barrett,  J., 
dissented. 

EuMSEY,  J. : 

I  concur  in  the  conclusion  reached  by  Mr.  Justice  Ingraham  in 
his  opinion ;  and  in  view  of  the  importance  of  the  question  to  be 
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determined,  and  tlie  fact  that  the  members  of  the  court  are  not 
unanimous,  it  is  not  improper  that  I  should  state  the  reasoning  by 
wliich  I  reacli  the  same  conclusion.  In  this  proceeding  we  are 
called  upon  to  determine  the  validity  of  a  commitment  issued  by  a 
commissioner  of  a  foreign  court,  consigning  a  citizen  of  this  State 
to  i)rison  until  he  shall  obey  the  instructions  of  the  commissioner 
by  answering  a  question  which  this  commissioner  has  determined  to 
be  a  pertinent  and  proper  one.  The  single  question  presented  to  us 
is  whether  or  not  the  commitment  is  valid.  We  are  not  called  upon 
to  determine  whether  the  question  which  this  relator  is  called  upon 
to  answer  is  in  fact  pertinent  and  proper  to  the  determination  of 
the  litigation  in  wliich  he  is  sworn  as  a  witness.  That  question  has 
been  determined  once  for  all  by  the  commissioner  upon  whom  the 
statute  puts  the  duty  of  deciding  it.  {Matter  of  Sea7*l8,  155  N.  Y. 
333,  340.)  Indeed,  there  is  no  way  in  which  the  determination  of 
the  commissioner  in  that  regard  can  be  reviewed.  However  imper- 
tinent, irrelevant,  immaterial,  or  even  indecent  a  question  may  be 
the  law  not  only  puts  upon  the  commissioner  the  duty,  but  gives 
him  the  power  to  say  that  it  is  relevant  and  proper,  and  no  court  in 
this  State  has  any  authority  to  review  his  determination.  Having 
the  power,  if  he  determines  that  the  question  is  pertinent  and 
proper,  and  the  party  procuring  the  examination  makes  the  aifidavit 
required  by  section  3001  of  the  Code,  the  witness  must  answer ;  or, 
if-  he  refuses  to  answer,  he  is  connnitted  to  prison.  It  is  idle  to  say 
that  the  power  to  commit  one  to  prison  under  such  circumstances 
does  not  touch  the  liberty  of  the  person  who  is  confined  there 
by  virtue  of  it.  A  power  which  can  impose  upon  any  citizen 
the  necessity  to  give  information  about  his  most  private  aifaire  in  a 
matter  in  which  he  is  not  at  all  concerned,  at  the  peril  of  imprison- 
ment if  he  refuses,  certainly  affects  his  liberty  in  an  eminent 
degree.  It  will  not  do  to  say  that  he  may  relieve  himself  of  the 
imprisonment  by  answering  the  question.  Whenever  one  is  com- 
mitted for  refusal  to  perform  an  act  he  can  get  free  by  doing  it,  but 
no  court  has  ever  suggested  that  fact  as  a  reason  for  sustaining  the 
commitment.  The  fact  that  he  is  compelled  involuntarily  to  per- 
form a  certain  act,  or  to  subject  himself  to  imprisonment,  necessarily 
affects  his  liberty.  He  is,  therefore,  entitled  to  the  protection 
of  that  article  of  the  Constitution  which  prescribes  that  no  man 
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shall  be  deprived  of  his  liberty  without  due  process  of  law.  It  is 
not  necessary  for  me  to  consider  the  elements  necessary  to  consti- 
tute due  process  of  law.  1  concur  in  the  definition  of  Mr.  Justice 
IxGRAHAM  from  which  it  clearly  appears  that  to  constitute  that  pro- 
cess it  is  essential  that  there  should  be  a  liearing  before  some  oiRcer 
who  is  properlj'  authorized  to  pass  npon  the  questions  necessary  to 
be  determined,  before  the  imprisonment  can  be  inflicted.  Was 
there  such  a  hearing  in  this  case  ?  The  proceeding  in  which  this 
commitment  was  granted  was  not  one  originated  or  pending  in  the 
courts  of  this  State.  It  was  begun  in  a  District  Court  in  the  State  of 
Colorado  ;  that  portion  of  it  which  is  to  be  performed  in  this  State 
was  originated  by  an  order  of  that  court,  is  pending  under  the  direc- 
tion of  that  court,  and  may  be  brought  to  an  end  at  any  time  when 
that  court  sees  fit  to  do  so.  The  person  before  whom  it  is  con- 
ducted, although  he  happsns  to  be  a  notary  public  of  this  State,  gets 
no  power  to  act  from  any  of  the  constituted  authorities  of  this  State. 
He  is  in  no  sense  a  judicial  officer,  even  if  he  can  be  said  in  any 
just  sense  to  be  an  officer  at  all.  lie  takes  no  oath  of  office.  The 
Constitution  provides  the  way  in  which  officers  slij^ll  be  elected 
or  appointed  (Art.  10,  §  2),  and  no  one  can  hold  any  office  in  this 
State  until  he  has  been  chosen  to  it  in  one  of  the  ways  tlius  pre- 
scribed. Nothing  of  the  sort  is  pretended  to  have  been  done  in  the 
case  of  this  commissioner.  His  appointment  is  derived  solely  from 
the  court  of  Colorado,  and  he  would  have  the  same  power  to  do  this 
act  sought  to  be  reviewed,  whether  he  were  a  citizen  of  this  State  or 
of  Colorado,  or  of  any  other  country  in  whose  court  the  deposition 
is  to  be  taken.  Having  been  thus  appointed,  section  920  of  the 
Code  of  Civil  Procedure  has  given  to  him  the  powers  of  a  justice  of 
the  peace  upon  a  trial,  and  it  is  by  virtue  of  that  provision  of  the 
statute  that  he  has  made  this  commitment.  The  authority  he  pro- 
fesses to  exercise  is  that  given  to  a  justice  of  the  peace  by  section 
3001  of  the  Code  of  Civil  Procedure,  which  provides  that  where  a 
witness  attending  before  a  justice  in  the  action  refuses  to  answer  a 
pertinent  and  proper  question,  and  the  party  at  whose  instance  he 
attended  makes  oath  that  the  testimony  of  the  witness  is  so  far 
material  that  without  it  he  cannot  safely  proceed  with  the  trial  of 
the  action,  the  justice  may  by  warrant  commit  the  witness  to  the 
jail  of  the  county.     The  nature  of  this  power  it  is  not  very  material 

Digitized  by  VjOOQIC 


592    PEOPLE  EX  rel.  MacDONALD  v,  LEUBISCHER. 


First  Department,  November  Term,  1898.  [Vol,  34. 

to  consider.  I  have  uo  doubt  that  it  is  a  power  to  punish  as  for  a 
contempt  of  court.  It  is  so  spoken  of  and  regarded  by  all  the  cases 
with  which  I  am  familiar.  (^Rutherford  v.  Hohixes^  ^^  N.  T.  36S ; 
WhitccnriVs  Cdse^  120  Mass.  118;  People  ex  rel,  McDonald  v. 
KeeUr,  99  N.  Y.  463.)  But  whether  it  is  a  power  to  punish  as  for 
a  contempt  of  court  or  not,  it  certainly  is  a  power  to  commit  a  per- 
son to  the  county  jail  until  he  shall  perform  an  act  which  he  is 
unwilling  to  do,  and  which  he  is  required  to  do  by  the  official  who 
signs  the  commitment.  Before  that  commitment  can  be  signed,  it 
is  necessary  that  there  should  be  a  determination  of  the  com- 
missioner that  the  question  is  material  and  proper.  {Matter  of 
Searls,  155  N.  Y.  333,  340.)  That  determination  lies  at  the 
foundation  of  the  j^ower  to  commit.  Until  that  is  made  the 
witness  cannot  be  compelled  to  answer,  nor  can  he  be  com- 
mitted for  a  refusal  to  answer  unless  that  conclusion  has  been 
reached  by  the  commissioner.  Although  the  witness  may  be 
examined  upon  interrogatories  settled  by  the  court  of  Colorado,  its 
allowance  of  interrogatories  is  a  matter  of  no  importance.  For  the 
purposes  of  this  proceeding  the  question  is  not  pertinent  and  proper 
unless  it  has  been  so  determined  by  the  commissioner  named  in  the 
commission  issued  out  of  that  court.  It  is  clear,  therefore,  that  at 
the  foundation  of  this  proceeding  there  lies  the  necessity  to  deter- 
mine a  pure  question  of  law,  and  the  power  to  determine  that  ques- 
tion is  clearly  judicial  in  its  nature.  Indeed,  the  power  to  punish 
for  contempt  is  judicial  in  its  nature,  and  only  arises  in  a  judicial 
proceeding,  and  can  only  be  exercised  under  the  law  of  the  land  by  a 
competent  judicial  tribunal  which  has  jurisdiction  in  the  premises. 
(6  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  1058 ;  Interstate  Commerce 
Commission  v.  Brimson^  154  U.  S.  485.)  This  conclusion  was 
reached  by  the  Supreme  Court  of  Massachusetts  in  Whit^omVs 
Case  (120  Mass.  118),  in  which  the  question  presented  was  whether 
a  power  given  to  the  common  council  of  the  city  to  commit  and 
punish  for  contempt  was  within  the  authority  of  the  Legislature. 
It  appeared  in  that  case  that  one  Whitcomb  had  been  summoned  to 
testify  before  a  special  committee  of  the  common  council  of  the  city 
of  Boston,  which  had  been  appointed  with  full  powers  to  investigate 
and  report  upon  charges  against  members  of  the  common  council  for 
violation  of  their  duties ;  and  that  as  such  witness  a  certain  material 
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question  was  propounded  to  him,  which  he  refused  to  answer. 
Thereupon,  in  pursuance  of  the  authority  given  by  the  statute,  he 
was  committed  to  the  county  jail  for  a  certain  time,  unless  he  should 
sooner  express  his  willingness  to  appear  and  answer.  Upon  a  habeas 
corpus,  the  sole  question  presented  to  the  court  was,  whether  the 
.  authority  given  to  the  common  council  to  commit  for  contempt  in 
that  proceeding  was  within  the  power  of  the  Legislature.  Chief 
Justice  Gkay,  in  examining  the  question,  determines,  in  the  first 
place,  that  this  power  thus  given  to  the  common  council  was  a 
power  to  punish  for  a  contempt,  and  that  that  was  a  judicial  power. 
The  conclusion  reached  by  the  court  was,  that  the  Legislature  could 
not  delegate  to  or  confer  upon  municipal  boards  or  officers  that  are 
not  courts  of  justice,  the  authority  to  imprison  and  punish  without 
right  of  appeal  or  trial  by  jury,  and  that  the  statute  which  conferred 
that  power  upon  the  common  council  was  unconstitutional.  I  can- 
not see  any  distinction  in  principle  between  that  case  and  the  one  at 
bar.  (See,  also,  Langenherg  v.  Decker^  131  Ind.  471 ;  In  re  Huroti^ 
58  Kans.  152.)  The  nature  of  tlie  power  to  punish  for  contempt 
has  been  frequently  examined  in  the  courts  of  this  country  and  of 
England ;  and  it  is  universally  held  that  such  power  is  judicial 
in  its  nature,  and  that  except  as  it  may  inhere  in  certain  legislative 
bodies  when  they  are  engaged  in  investigations  which  are  judicial 
in  their  character,  it  can  only  be  exercised  by  judicial  officers. 

In  addition  to  the  cases  cited  above  there  may  be  cited  upon  that 
principle  :  Kielley  v.  Carson  (4  Moore  P.  C.  63) ;  Kilbourn  v.  Thomp- 
son (103  U.  S.  168) ;  Bxtrnham  v.  Morrissey  (14  Gray,  226).  It  may 
be  said  that  this  power  has  been  given  by  the  Legislature  to  many 
boards  and  officers  whose  duties  are  not  judicial.  The  question  of 
the  constitutionality  of  tliose  statutes  is  not  before  us.  In  that 
regard  it  is  only  sufficient  to  say,  as  was  said  by  Judge  Gray  in 
WhitcomVs  case,  that  the  constitutionality  of  the  provision  com- 
mitting to  masters  in  chancery  and  auditors  the  power  over  wit- 
nesses to  punish  tliem  for  contempt  may  admit  of  more  doubt. 

The  single  question  presented  here  is  wliether  this  particular 
power  given  to  a  person  who  is  not  a  judicial  officer,  and  who  does 
not  hold  his  position  by  virtue  of  any  autliority  of  this  State,  is 
within  the  power  of  the  Legislature. 

App.  Div.— Vol.  XXXIV.         75 


Digitized  by  VjOOQIC 


594    PEOPLE  EX  rel.  MacDONALD  v,  LEUBISCHER. 

First  Department,  November  Term,  1898.  [Vol.  M. 


For  the  reasons  thus  suggested,  as  well  as  for  those  given  by 
Mr.  Justice  Ingraham,  1  conclude  that  it  is  not. 

Ingraham  and  McLaughlin,  JJ.,  concurred. 

Barrett,  J.  (dissenting) : 

The  sole  question  here  is  whether  section  920  of  the  Code  of 
Civil  Procedure  is  or  is  not  unconstitutional.  If  it  is,  then  there  is 
no  constitutional  provision  of  law  to  compel  a  witness  to  testify  in 
this  State  under  a  foreign  commission.  For  it  was  held  in  the 
Matter  of  Seai'ls  (155  N.  Y.  333)  tliat  a  justice  of  the  Supreme 
Court  was  without  power  to  hear  or  determine  an  application  to 
punish  such  a  witness  for  refusing  to  answer  questions  put  to  him 
before  a  commissioner.  The  power  to  so  punish,  said  the  court  in 
that  case,  rested  exclusively  with  the  commissioner  under  this  sec- 
tion. The  point  now  raised  is  a  narrow  one.  It  is  said  that  the 
witness  is  deprived  of  due  process  ox  law,^;?/v<?^,  because  the  per- 
tinency and  propriety  of  the  questions  which  he  refused  to  answer 
were  determined  by  the  commissioner,  and,  second^  because  the 
commitment  which  followed  his  refusal  was  granted  and  signed  by 
that  officer.  The  claim  is,  that  the  commissioner  is  not  a  judicial 
officer,  and  that  the  witness  could  be  constitutionally  deprived  of 
his  liberty  only  by  the  act  of  some  member  of  the  judiciary  of  the 
State.  While  agreeing  with  the  general  view  of  this  subject 
expressed  by  Brother  Ingraham,  I  am  unable  to  concur  in  his  appli- 
cation of  certain  well-settled  principles  to  the  precise  case  under 
consideration.  The  point  of  divergence  between  us  is  where  the 
application  of  these  principles  begins.  The  provision  of  the  Con- 
stitution was,  in  my  judgment,  primarily  aimed  at  a  direct  attack 
upon  the  individual ;  that  is,  at  any  act  or  proceeding  the  immediate 
purpose  of  which  is  to  deprive  him  of  life,  liberty  or  property. 

The  cases  of  Langenherg  v.  Decker  (131  Ind.  471);  Whitcomh's 
Case  (120  Mass.  118)  and  In  re  Huron  (58  Kans.  152)  are  examples 
of  this  view,  although  in  one  of  them  (the  Indiana  case)  the  court 
rested  its  judgment  upon  a  special  provision  of  the  Constitution  of 
the  State  in  terms  excluding  one  department  of  the  government 
from  exercising  any  of  the  functions  of  another.  Here,  however, 
there  is  no  proceeding  against  the  individual ;  nothing  whatever 
aiming  at  a  deprivation  of  his  life,  liberty  or  property.  The  law  of 
our  State  requires  him  to  give  certain  information,  to  testify  to  facts 
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within  his  knowledge.  The  direct  object  of  the  proceeding  bears 
solely  upon  the  rights  of  others,  namely,  the  plaintiff  and  the  defend- 
ant in  the  action.  The  witness'  testimony  may  affect  the  property 
of  these  others  ;  it  cannot  seemingly  affect  his.  He  has  apparently 
no  interest  whatever  either  in  the  litigation  or  in  the  deposition. 
The  proceeding  here  does  not  directly  touch  his  life,  liberty  or  prop- 
erty Even  as  a  mere  witness,  however,  he  is  doubtless  entitled  to 
"  due  process  of  law,"  for  the  proceeding  may  possibly  affect  him 
indirectly.  But  what  is  due  process  of  law  as  to  hhn  ?  Plainly, 
the  service  of  a  subpoena  issued  by  competent  authority,  requiring 
his  attendance  before  a  particular  person  authorized  by  the  law  of 
this  State  to  take  his  deposition,  at  a  particular  place,  on  a  particu- 
lar day  and  hour.  That  he  had  in  the  present  case.  The  law  gave 
it  to  him.  The  law  also  provides  that  he  shall  attend  before  the 
particular  person  so  authorized  by  it  to  take  his  deposition  at  the 
time  and  place  named  in  the  subpoena,  and  then  and  there  testify  to 
facts  within  his  knowledge.  The  same  law  provides,  in  substance  and 
effect,  that,  in  case  of  his  refusal  to  so  attend,  or  upon  attendance 
to  so  testify,  he  shall  be  deprived  of  his  liberty  until  he  complies. 
Where  is  the  violation  of  his  constitutional  rights  in  this  legislation  ? 
The  object  of  the  proceeding  was  not  to  restrain  him  of  his  liberty, 
but  to  secure  his  testimony.  The  restraint  is  but  in  aid  of  the  real 
purpose.  And,  further,  he  was  not  punished  in  the  ordinary  sense 
of  punishment.  No  fine  was  imposed  upon  him  ;  no  specified  terra 
of  imprisonment  awarded.  The  law  simply  enforced  its  mandate. 
Under  the  law  commitment  directly  follows  non-compliance  as  effect 
follows  cause.  No  further  exercise  of  judgment  intervenes  between 
the  refusal  and  the  commitment.  The  moment  the  witness  com- 
plies he  is  f I'ee.  Until  then,  aa  between  confinement  and  obedience, 
he  chooses  the  former.  The  Code,  it  is  true,  provides  for  a  formal 
commitment  to  be  signed  by  the  commissioner.  That,  however,  was 
unnecessary.  The  law  would  have  been  constitutional,  and  equally 
effective,  had  it  simply  provided  that  the  sheriff  should  take  the 
witness  into  custody  and  confine  him  upon  the  commissioner's  cer- 
tificate or  record  of  non-compliance. 

It  is,  however,  contended  that  the  law  must  limit  its  authorization 
to  act  as  commissioner  to  one  who  is  a  member  of  the  judiciary  of 
the  State.     It  will  not  suffice,  in  this  view,  should  the  commissioner 
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named  in  the  d^diinus  potestatein  be  in  fact  a  member  of  that  judi- 
ciary. The  reasoning  is  that  such  an  appointment  would  be  but  an 
act  of  courtesy  on  the  part  of  the  foreign  court.  In  that  case,  too, 
the  judge  named  in  the  dediraus  would  act  here,  not  as  a  judge,  but 
as  commissioner.  The  law,  then,  so  the  argument  runs,  is  unconsti- 
tutional, because  it  does  not,  in  terms,  confine  the  foreign  court's 
area  of  selection  to  the  members  of  our  own  judiciary.  Upon  that 
postulate  the  fact  that  the  commissioner  in  the  present  case  is  a 
notary  public,  appointed  under  our  own  law  and  intrusted  thereby 
with  important  functions,  is  treated  as  beside  the  question.  He  may 
be  a  judicial  officer  of  the  State,  and  our  highest  court  may  even 
have  held  that  his  duties  are  of  a  judicial  character.  {People  v. 
Rathbone^  145  N.  Y.  434 ;  Matter  of  Searls^  supra.)  But  that  does 
not  help  the  law.  As  commissioner  he  is  acting,  not  as  a  notary 
public,  not  as  a  public  or  judicial  officer,  but  simply  as  the  agent  of 
the  foreign  court.  That  court  might  have  appointed  some  one  who 
was  not  a  public  or  judicial  officer  of  this  State.  Consequently  the 
law  is  unconstitutional.  It  is  thus  unconstitutional  because  it  does 
not  set  its  face  against  tliis  —  because,  in  fact,  it  does  not  affirma- 
tively require  the  appointment  as  commissioner  of  one  of  our  own 
classified  judicial  officers ;  and  it  cannot  be  validated  by  the  accident 
of  the  appointment  as  commissioner  of  one  who  happens  to  be  such 
an  officer.  This  reasoning  seems  —  with  respect,  be  it  said  —  like  a 
travesty  upon  due  process  of  law  as  applicable  to  a  witness.  Its 
fundamental  fallacy  is  in  failing  to  distinguish  between  powers 
which,  under  the  Constitution,  can  only  be  exercised  by  the  judi- 
ciary, and  powers  of  a  quasi-judicial  character,  which  the  Legislature 
is  constitutionally  authorized  to  confer  upon  whom  it  pleases.  The 
power  to  determine  the  pertinency  and  propriety,  quoad  a  witness, 
of  a  question  propounded  under  a  foreign  commission,  is  clearly 
within  the  latter  category.  It  is  intrusted  to  the  commissioner 
because  it  is  but  a  subsidiary  function  in  the  preparatory  phase 
of  the  litigation.  It  is  based  upon  the  sensible  theory  that  the 
substantial  rights  of  the  witness  do  not  demand  that  the  judiciary 
should  be  burdened  with  such  trivialities.  There  is  nothing  in 
the  Constitution  which  requires  the  personal  intervention  of  the 
judges  in  all  subsidiary  matters,  even  though  such  matters  call 
for  the  exercise  of  a  certain  amount  of  judgment ;  and  a  law  impoe- 
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ing  a  duty  upon  otliers  with  regard  to  such  subsidiary  matters  will 
not  be  declared  invalid  if  it  can  fairly  be  upheld.  It  is  for  the 
Legislature,  within  reasonable  limitations,  to  say  what  are  strictly 
judicial  functions,  which  can  be  exercised  only  by  judges  of  the 
court,  and  what  are  minor,  formal  or  subsidiary  functions,  which 
may  be  intrusted  to  clerks,  assistants  or  other  persons.  In  the  lat- 
ter category,  by  almost  universal  comity,  have  been  embraced  com- 
missioners appointed  to  take  depositions  outside  of  their  respective 
States.  The  courts  making  such  appointments  invariably  reserve 
to  themselves  their  appropriate  judicial  functions,  leaving  it  to  the 
commissioner  to  pass  only  upon  the  general  pertinency  of  the  testi- 
mony. The  just  distinction  between  judicial  and  subsidiary  func- 
tions is  tlms  made.  The  pertinency  and  propriety  of  questions, 
quoad  a  witness,  have  no  necessary  relation  to  their  competency  or 
ultimate  admissibility  upon  the  trial.  A  decision  upon  the  latter 
head  is  strictly  judicial  to  be  made  only  by  the  judges  of  the  court 
in  which  the  action  is  pending.  Tlie  decision  as  to  the  pertinency 
of  the  evidential  material  to  be  subsequently  subjected  to  judicial 
scrutiny  is  a  subordinate  function,  which  may  be  properly  delegated 
to  others.  So  far  as  the  witness  is  concerned,  a  question  is  perti- 
nent if  within  the  general  scope  of  the  inquiry ;  and  it  is  proper  if 
it  invades  no  right  of  his  as  such  witness.  It  is  said,  however,  that 
even  within  this  limited  power  the  commissioner  may  possibly  wrong 
or  oppress  the  witness.  Any  one  upon  whom  power  is  conferred 
may,  of  course,  abuse  his  power.  Should  the  commissioner  do  so, 
should  he  direct  the  witness  to  answer  questions  w^hich  are  wholly 
impertinent  or  personally  indecent  —  seemingly  a  rather  far-fetched 
idea  —  the  remedy  by  certiorari,  with  a  stay  of  the  commissioner's 
determination  pending  review,  is  open  to  him  (Code  Civ.  Proc. 
§  2131),  and  it  seems  to  be  reasonably  adequate  to  protect  him 
against  mere  insult  or  oppression.  Jf,  then,  this  minor  function, 
namely,  that  of  determining  what  is  generally  pertinent  to  the 
inquiry,  be  constitutionally  conferred  upon  the  commissioner,  the 
witness  surely  lias  due  process  of  law ;  and  it  only  confuses  the  real 
question  on  that  head  to  dwell  in  the  same  connection  upon  the 
formal  means  adopted  by  the  Legislature  to  compel  submission 
to  the  exercise  of  the  power.  If  the  primary  power  exists,  the 
secondary  follows  as  a  sequential  mandate,  legislatively  directed. 
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The  commissioner  exercises  no  f  urtiier  judgment,  mucli  less  discre- 
tion, on  the  subject  of  the  commitment.  Having  lawfully  decided 
that  the  questions  are  pertinent  and  proper,  his  quasi  judicial  power 
of  determination  is  exhausted,  and  upon  non-compliance  the  commit- 
ment follows,  in  efifect  ministerially.  His  signature  thereto  is  simply 
the  sheriffs  authority  to  hold  the  witness  until  lie  answers.  It  can- 
not be  withheld.  Having  once  passed  judgment  upon  the  perti- 
nency and  propriety  of  the  question,  he  must  compel  an  answer  by 
exercising  the  powers  of  a  justice  of  the  peace  upon  a  trial. 

In  the  precise  case  presented  by  this  record  it  might  be  said  that 
these  considerations  are  in  a  measure  academic,  for  it  will  be  observed 
that  there  is  here  absolutely  no  question  with  regard  to  the  witness' 
rights  as  such.  He  did  not  decline  to  speak  upon  the  ground  that 
his  answers  would  tend  to  criminate  or  degrade  him.  He  simply 
refused  —  without  any  assigned  reason  —  to  speak  at  all.  He  raised 
no  question  whatever  as  to  the  propriety  of  the  questions  pro- 
pounded, or  as  to  their  relevancy  or  competency.  He  had,  indeed, 
nothing  to  do  with  their  relevancy  or  competency.  Nor,  as  we  have 
seen,  had  the  commissioner.  That  officer's  judgment  was  limited  to 
tlie  pertinency  and  propriety  of  the  questions  ;  that  is,  to  determin- 
ing whether  they  were  entirely  foreign  to  the  litigation,  or  were 
within  its  general  area.  All  else  was  left  to  the  court  from  which 
the  commission  issued.  In  all  else,  too,  the  parties  to  the  litigation 
were  alone  interested.  Thus  the  connnissioner  here  made  no  adju- 
dication upon  the  witness'  rights.  He  simply  decided  that  the  ques- 
tions propounded  were  within  the  general  scope  of  the  litigation 
between  the  parties.  That  was  not  an  adjudication  for  or  against 
the  witness.  It  was  simply  a  prerequisite  to  commitment  for  refusal 
to  answer  a  question  which,  as  to  him,  was  pertinent  and  proper. 
But  even  if  the  commissioner  had  adjudicated  upon  the  witness' 
rights,  the  conclusion  would  be  the  same.  The  only  right  which 
the  witness  has  is  his  privilege  with  regard  to  answers  tending  to 
criminate  or  degrade  him.  If  any  question  had  arisen  here  on  that 
head,  and  the  commissioner  had  passed  upon  it  adversely  to  the  wit- 
ness, his  action,  as  already  indicated,  could  have  been  reviewed  by 
certiorari,  and  the  execution  of  his  determination  in  the  meantime 
stayed.  Such  action  on  the  coTiimissioner's  part  would  have  been, 
as  to  the  witness,  in  its  nature  judicial,  just  as  is  the  action  of  legis- 
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lative  committees,  aud  of  certain  boards  and  commissioners  exercis- 
ing judgment  in  matters  within  their  jurisdiction.  The  commis- 
sioner's action  here  would  be  thus  reviewable  (and  due  process  of  law 
thereby  further  extended  to  the  witness),  because  he  would  to  that 
extent  exercise  judgment  upon  a  subject-matter  over  which  the  Leg- 
islature had  (constitutionally)  given  him  qualified  and  limited  juris- 
diction. In  the  concrete  issue  now  presented,  however,  the  latter 
question  does  not  arise.  As  there  was  no  adjudication  against  the 
witness  his  attitude  was  this :  —  being  required  by  law  to  speak,  and 
giving  no  reason  whatever  why  he  should  not  speak,  he  capriciously 
remained  mute.  It  seems  to  me  an  extraordinary  proposition  that 
at  this  stage  the  statute  in  question  deprived  the  witness  of  due  pro- 
cess of  law  merely  because  the  mittimus  was  not  required  to  be 
signed  by  some  member  of  the  judiciary  of  the  State.  It  might  as 
well  be  said  that  the  Code  provision  which  permits  an  execution 
against  the  pei'son  to  be  signed  by  an  attorney  is  unconstitutional. 
In  the  latter  case  the  statute  gives  the  defendant  due  process  of  law 
when  it  requires  a  preliminary  verdict  in  tort  to  be  rendered  against 
him.  In  the  case  at  bar,  it  gives  the  defendant  due  process  of  law 
when  it  requires  him,  upon  being  duly  subpoenaed,  to  appear  and 
answer  a  question  which  the  commissioner  lawfully  determines  to  be 
pertinent  and  proper.  It  is  that  lawful  determination  and  that  alone 
which  authorizes  and  compels  the  commitment. 

By  an  act  passed  in  1887  (Chap.  213)  the  Governor  is  empowered 
to  issue  subpoenas  in  any  matter  pertaining  to  an  application  for 
clemency,  and  to  compel  witnesses  to  appear  before  him  and  answer. 
Section  5  of  the  act  provides  that  the  Governor  shall  possess  all  the 
powers  in  relation  to  such  provisions  which  are  possessed  by  any 
court  or  judge.  Is  this  section,  too,  unconstitutional,  because  the 
Governor  is  not  called  upon  to  go  to  the  judiciary  for  the  enforce- 
ment of  his  mandate?  He  has,  it  is  said,  jurisdiction  over  the  sub- 
ject-matter of  pardons,  but  still  the  question  remains,  could  the 
Legislature  constitutionally  confer  upon  the  executive  the  power  to 
commit  a  witness  ?  The  answer,  it  seems  to  me,  must  clearly  be  in 
the  affirmative.  The  Governor  could  exercise  no  such  power  under 
the  general  provision  of  the  Constitution  with  respect  to  pardons. 
The  Legislature  alone  could  confer  it.  It  is  the  statute  law  of  the 
land  which  there  requires  the  witness  to  attend  and  answer,  and  the 
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requirement  is  constitutional.  It  is  the  statute  law,  too,  which  pro- 
vides for  the  recalcitrant  witness'  restraint  until  he  answers,  and 
that  is  equally  constitutional.  Under  the  act  of  1887  the  Governor 
is  authorized  to  appoint  a  person  to  conduct  the  hearing.  It  would, 
in  my  judgment,  be  entirely  constitutional  had  tlie  act  provided  for 
the  restraint  of  the  recalcitrant  witness  upon  the  proj)er  certiilcate  of 
such  person  showing  the  recalcitrancy. 

Acts  like  that  under  consideration  are  to  be  found  in  many  of  our 
sister  States.  They  proceed  upon  principles  of  comity.  Sister 
States,  quite  as  much  as  the  courts  of  different  countries,  are 
mutually  bound  to  lend  each  other  aid  to  promote  the  ends  of  jus- 
tice. Efforts  have  frequently  been  made  in  the  courts  of  other 
States,  under  circumstances  like  the  present,  to  secure  the  discharge 
of  recalcitrant  witnesses  on  habeas  corpus.  These  efforts  have  inva- 
riably failed.  In  none  of  the  cases,  however,  relating  to  commit- 
ments by  notaries  public  has  this  constitutional  question  been  dis- 
cussed. {Ex  parte  McKee,  18  Mo.  599 ;  Ex  parte  Priest^  76  id. 
229 ;  In  re  AheUs^  12  Kans.  451.)  Until  now  no  one,  it  seems,  has 
ventured  to  present  it.  In  Ex  parte  McKee  it  is  said  that  "A  notary 
public  being  authorized  to  take  depositions,  and  having  the  same 
powers  for  that  purpose  as  Are  conferred  on  justices  of  the  peace, 
may  summon  a  witness  before  him,  and  may  enforce  his  attendance 
if  he  fails  to  attend,  and  if  he  attends,  and  refuses  to  give  evidence 
which  may  lawfully  be  required  to  be  given,  the  notary  may  com- 
mit him  to  prison  until  he  gives  the  evid£7ice.^^ 

To  sum  the  matter  up,  in  the  case  at  bar  the  commissioner  was 
empowered,  by  the  law  of  this  State,  to  take  tlie  deposition.  So  far 
that  law  was  surely  constitutional.  It  gave  the  commissioner  juris- 
diction over  the  subject-matter,  namely,  the  deposition,  a  jurisdic- 
tion which  he  thus  exercised  under  the  direct  confirmatory  autlior- 
ity  of  this  State.  Possessing  that  jurisdiction  thus  directly  con- 
ferred upon  him  by  our  law,  tlie  commitment  was  but  ancillary 
thereto,  an  incident  to  its  effective  exercise.  As  in  the  Governor's 
case,  the  provision  but  gave  effect  to  the  constitutionally  granted 
jurisdiction.  Neither  in  the  conferring  of  such  jurisdiction,  nor  in 
the  requirement  to  answer  pertinent  and  proper  questions,  nor  in  the 
power  given  to  the  connnissioners  to  determine  what  are  pertinent 
and  proper  (juestions,  nor  yet  in  the  method  provided  for  compel- 
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ling  answers  to  such  questions,  is  the  witness  deprived  of  due  process 
of  law  witliin  the  meaning  and  intent  of  the  Constitution.     Tlie  law 
itself  points  out  the  "  process  "  throughout ;  and  it  is  "  due  process," 
in  that  the  witness  is  to  be  properly  subpoenaed,  is  to  be  brought  face 
to  face  with  the  commissioner,  is  to  be  there  commanded  to  answer 
as  required  by  an  officer  duly  authorized  by  the  law,  and  upon  his 
refusal  is  to  be  restrained  of  his  liberty  only  until  he  so  answers. 
The  substance  of  the  commitment  is  the  recital  by  the  commis- 
sioner of  the  jurisdictional  facto.     The  rest  is  mere  matter  of  form. 
The  logical  result  of  the  opinion  of  the  majority  of  the  court  is 
that  no  law  for  the  taking  of  dejiositions  in  this  State  to  be  used  in 
a  sister  State  is  constitutional  which  permits  the  due  execution  of  the 
commission  by  one  who  is  not  a  member  of  the  judiciary  of  the  State 
as  defined  in  the  Constitution.    The  practical  effect  of  such  a  decision 
is  to  put  an  end  to  commissions  and  to  relegate  our  State  to  letters 
rogatory.     If,  however,  a  law  which  authorizes  the  commissioner 
appointed  by  the  courts  of  a  sister  State  to  execute  such  commission 
here,  and  as  a  part  of  his  duty  to  pass  upon  the  pertinency  and  pro- 
priety of  the  questions  propounded   to  a  witness  thereunder,  be 
constitutional  (and  I  venture  to  suggest  that  its  constitutionality  has 
never  before  been  questioned),  then  surely  it  is  constitutional  to 
provide  for  its  enforcement  in  the  manner  here  indicated.     When 
the  witness  has  been  duly  subpoenaed,  has  appeared  before  the  com- 
missioner and  been  sworn,  and  has  refused  without  reason  to  answer, 
the  mittimus  at  once  runs  against  him,  not,  as  we  have  seen,  as  an 
independent  exercise  of  judicial  power,  but,  in  substance  and  effect, 
as  the  absolute  mandate  of  the  law.     It  follows  immediately  and 
directly  upon  his  refusal  to  answer.     Upon  the  statutory  pre-requis 
ites  being  complied  with  the  commissioner   has  no  discretion  to 
grant  or  withhold  it.     He  must  thereupon  exercise  that  particular 
power  of  a  justice  of  tlie  peace  upon  a  trial.     Nor  would  even  a 
judge  —  had  the  act  required  the  mittimus  to  be  signed  by  such  an 
officer  —  have  any  such  discretion.     In  either  case,  compliance  with 
the  plain  statutory  duty  could  be  compelled  by  mandamus. 

I  am,  therefore,  of  the  opinion  that  the  section  of  the  Code  in 
question  is  constitutional,  and  that  the  order  appealed  from  should 
be  reversed  and  the  prisoner  remanded. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
App.  Div.— Vol.  XXXIY.         76 
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Ottilie  Seibert,  an  Infant,  by  George  H.  Finck,  her  Guardian 
ad  Litem,  and  Elsie  Seibert,  an  Infant,  by  George  H.  Finck, 
lier  Guardian  ad  Litem,  Appellants,  v.  Jacob  II.  Miller  and 
Others,  as  Executors  of,  and  Trustees  under,  the  Last  Will 
and  Testament  of  John  W.  Miller.  Deceased,  and  Others, 
Respondents. 

Will  —  when  tlie  surplus  income  of  a  trust  fund  passes  under  the  residuary  clause. 

Where  a  wiU  which  contains  a  residuary  clause,  providing  that  "  AU  the  rest, 
residue  and  remainder  of  the  proceeds  of  my  residuary  estate  and  property, 
including  all  lapsed  legacies  and  property  not  herein  effectually  given,  devised 
or  bequeathed,  I  give,  devise  and  bequeath  to  the  said  Ottilie  Orphan  Asy- 
lum," creates  a  trust  fund,  out  of  the  income  of  which  the  executors  are 
directed  to  pay  to  the  widow  of  the  testator  the  sum  of  |5,000  a  year,  in  lieu  of 
her  dower  interest,  but  makes  no  provision  for  the  disposition  of  the  surplus 
income  accruing  during  the  lifetime  of  the  widow,  the  bequests  to  the  other 
beneficiaries  in  the  wiU  being  limited  to  specific  sums,  such  surplus  passes 
under  the  residuary  clause  to  the  residuary  legatee. 

Appeal  by  the  plaintiffs,  Ottilie  Seibert  and  another,  by  George 
II.  Finck,  their  guardian  ad  I  Item  ^  from  so  much  of  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  Xew  York  on  the  16th  day  of  May,  1898,  upon  the  decision  of 
the  court  rendered  after  a  trial  at  tlie  Xew  York  Special  Term,  as 
adjudges  that  "  the  following  words  in  the  last  will  and  testament  of 
John  W.  Miller,  deceased,  '  All  the  rest,  residue  and  remainder  of 
tlie  proceeds  of  my  residuary  estate  and  property,  including  all 
lapsed  legacies  and  property  not  herein  effectually  devised,  given  or 
bequeathed,  I  give,  devise  and  bequeath  to  the  Ottilie  Orphan  Asy- 
lum of  East  Williamsburgh,  Xew  York,'  be  and  they  hereby  are 
construed  to  be  an  unrestricted  residuary  clause,  and  that  Jacob  H. 
Miller,  Nicholas  Schultz,  Jacob  Schlegel  and  Richard  Stacpoole, 
as  executors  of,  and  trustees  under  said  will,  be  and  they  hereby 
are  directed  to  pay  to  the  Ottilie  Orphan  Asylum  all  in,come  from 
the  estate  of  the  late  John  W.  Miller  which  may  remain  after  the 
payment  of  the  expenses  of  the  estate  and  an  annuity  of  five  thou- 
sand (l(;ll}irs  (^§5,000)  a  year  to  Sophia  E.  Miller,  the  widow  of  the 
testator." 
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And  also  from  so  much  of  the  said  judgment  as  adjudges  that 
*'  all  the  trusts,  dispositions  and  provisions  contained  in  said  last  will 
and  testament  are  valid." 

The  action  was  brought  to  obtain  a  judicial  construction  of  the 
will  of  John  W.  Miller,  which  provides  as  follows : 

"  Third,  I  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  real  and  personal,  wheresoever  and  whatso- 
ever the  same  may  be,  to  my  executors,  the  survivors  and  survivor 
of  them,  in  trust,  nevertheless,  to  retain  my  estate  as  invested  at  the 
time  of  my  death  so  long  as  they  may  deem  proper,  or  from  time  to 
time,  as  they  deem  prudent,  to  convert  the  same  into  money,  and 
invest  and  reinvest  the  same,  either  upon  bond  and  mortgage  on 
improved  real  estate  in  the  city  of  New  York,  or  in  improved  real 
estate  in  said  city,  and  to  collect  and  receive  the  rents,  interests  and 
income  thereof,  and  to  collect  and  receive  the  rents,  interest  and 
income  from  my  estate,  and  after  paying  any  and  all  expenses, 
repairs,  charges,  taxes  and  insurance,  to  pay  over  out  of  the  net 
income  thereof  to  my  beloved  wife,  Sophia  E.  Miller,  for  and  dur- 
ing the  term  of  her  natural  life,  the  sum  of  five  thousand  dollars 
per  year. 

"I  also  give,  devise  and  bequeath  to  my  wife  the  use,  during  the 
term  of  her  natural  life,  of  my  dwelling  house  in  IS^ew  York  city, 
together  with  all  of  tire  furniture  and  other  personal  property  in  or 
about  my  said  house,  and  also  the  use  of  my  farm  in  Erie  county. 
New  York,  including  furniture  and  all  personal  property  of  every 
name,  nature  and  description  on  said  farm.  The  use  of  said  dwell- 
ing house  and  farm  is  given  to  my  wife  free  from  any  expenses  for 
taxes,  assessments,  insurance  or  repairs,  which  are  to  be  paid  by  my 
executors.  The  foregoing  provisions  for  her  are  in  lieu  and  bar  of 
her  dower  in  my  estate.  My  said  farm  and  property  thereon  shall 
not  be  sold  by  my  executors  during  her  life  except  upon  her  written 
request. 

^'Fourth.  Upon  the  death  of  my  wife,  or  upon  my  death  in  case 
my  wife  shall  not  survive  me,  I  direct  that  my  said  estate  be  con- 
verted into  money,  and  that  my  executors  sell  my  real  and  personal 
property  at  such  time  or  times  as  they  deem  wise,  and  I  give  and 
bequeath  the  proceeds  of  my  said  estate  as  follows : 

"  I.  I  give  and  bequeath  to  my  beloved  grandchild  Ottilie  Seibert 
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the  sum  of  lifty-tive  thousand  dollars,  and  I  give  and  bequeath  to  my 
beloved  grandchild  Elsie  Seibert  the  sum  of  fifty-five  thousand  dollars. 

"  In  case  either  my  said  grandchild  Ottilie  Seibert  or  my  said 
grandchild  Elsie  Seibert  shall  be  under  age  at  the  time  the  legacy 
given  to  her  becomes  payable,  I  direct  my  executors  to  hold  the  same 
in  trust  during  her  minority,  and  to  apply  to  the  use  of  the  grandchild 
for  whom  the  said  sum  of  fifty-five  thousand  dollars  is  intended,  the 
sum  of  one  thousand  dollars  per  annum  until  such  grandchild  shall 
attain  the  age  of  twenty-one  years,  or  sooner  die,  and  accumulate 
for  her  the  remainder  of  the  income,  and  upon  such  grandchild 
attaining  the  age  of  twenty-one  years,  to  pay  over  the  said  sum  of 
fifty-five  thousand  dollars  and  any  accumulation  of  income  thereon 
to  such  grandchild,  and  in  case  of  her  death  before  attaining  the 
age  of  twenty-one  years  to  pay  the  same  to  her  child  or  children  her 
surviving,  and  in  case  my  grandchild  Ottilie  Seibert  shall  die  before 
attaining  the  age  of  twenty-one  years  leaving  no  child  or  children 
her  surviving,  then  to  pay,  assign,  transfer  and  set  over  the  said  sura 
of  fifty-five  thousand  dollars,  one-half  to  the  German  Evangelical 
Aid  Society,  which  now  has  its  oflSce  in  Fairfax  street  in  the  city  of 
Brooklyn,  and  the  remaining  one-half  thereof  to  the  German  Evan- 
gelical Synod  of  North  America,  located  at  St.  Louis,  Missouri,  to 
be  used  for  mission  purposes  in  the  East  Indies ;  and  in  case  my  said 
grandchild  Elsie  Seibert  shall  die  without  issue,  and  before  attaining 
the  age  of  twenty-one  years,  to  pay  the  said  sum  of  fifty-five  thou- 
sand dollars  intended  for  her  benefit  to  the  Ottilie  Orphan  Asylum, 
now  located  at  Forest  avenue  and  Butler  street,  East  Williamsburgh, 
town  of  Newton,  Queens  county,  New  York. 

"  11.  I  also  give  and  bequeath  out  of  the  proceeds  of  ray  residu- 
ary estate  upon  the  death  of  my  wife,  or  upon  my  death  in  case  she 
shall  die  before  me,  to  my  brother  Martin  Miller  of  Jersey  City, 
New  Jersey,  fifteen  thousand  dollars.  To  Mrs.  Carrie  Westrup  of 
New  York  city,  one  thousand  dollars ;  to  my  sister,  Catherine  Beyer, 
five  thousand  dollars ;  to  Kate  Herman  of  Warsaw,  county  of 
Wyoming,  N.  Y.,  five  thousand  dollars. 

"  III.  I  also  give  and  bequeath  out  of  the  proceeds  of  my  said 
residuary  estate  vj)on  the  death  of  my  ivife^  or  upon  my  death 
in  case  my  wife  shall  not  survive  me,  the  sum  of  sixty  thousand 
dollars  to  the  said  Ottilie  Orphan  Asylum,  now  located  at  Forest 
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avenue  and  Butler  street,  East  Williamsburgh,  Newton,  Queens 
county,  New  York,  for  the  erection  of  a  building  or  buildings  for 
said  orphan  asylum ;  and  to  the  Evangelical  Reform  Church  of  the 
Dutch  Reform  Denomination,  corner  of  Avenue  B  and  Fifth  street 
in  the  city  of  New  York,  under  whatever  name  it  may  be  incor- 
porated, the  sum  of  twenty-five  thousand  dollars.  It  is  my  wish 
that  the  said  sum  of  twenty-five  thousand  dollars  be  invested  and 
kept  invested  upon  bond  and  mortgage  upon  improved  real  estate  in 
the  city  of  New  York  by  said  church,  and  the  income  collected  and 
applied  toward  the  payment  of  the  salary  of  the  present  and  any 
future  minister  of  said  church  so  long  as  the  said  church  shall  remain 
in  its  present  religious  sect  or  denomination. 

'*  IV.  After  the  foregoing  legacies  shall  have  been  paid  in  full,  I 
give  and  bequeath  out  of  the  proceeds  of  my  residuary  estate  upon 
the  death  of  my  wife^  or  upon  my  death  if  she  shall  die  before 
me,  to  the  Five  Point  House  of  Industry  in  the  city  of  New 
York,  five  thousand  dollars ;  to  the  Wetmore  Home  (formerly 
known  as  the  Home  for  Fallen  and  Friendless  Girls)  of  New  York 
city,  under  whatever  name  the  same  may  be  incorporated,  five 
thousand  dollars  ;  to  the  German  Evangelical  Synod  and  Missionary 
Society  of  North  America  of  St.  Louis,  Missouri,  the  sum  of  ten 
thousand  dollars,  hoping  that  the  same  will  be  applied  for  mission- 
ary purposes  in  the  East  Indies. 

"  In  case  the  proceeds  of  my  residuary  estate  shall  not  be  suffi- 
cient to  pay  the  three  last  named  legacies  in  full,  then  they  shall  be 
paid  pro  rata, 

"  In  respect  to  tlie  other  or  prior  legacies  hereinbefore  mentioned, 
it  is  my  desire  that  the  same  be  paid  in  full  in  the  order  in  which 
the  same  are  stated  in  this  \ny  will,  so  far  as  the  proceeds  of  my 
estate  shall  be  sufficient  for  that  purpose. 

"  V.  All  the  rest,  residue  and  remainder  of  the  proceeds  of  my 
residuary  estate  and  property,  including  all  lapsed  legacies  and  prop- 
erty not  herein  effectually  devised,  given  or  bequeathed,  I  give, 
devise  and  bequeath  to  the  said  Otcilie  Orphan  Asylum,  of  East 
Williamsburgh,  New  York." 

George  //.  Finch,  for  the  appellants. 

R,  A,  Stacpoole  and  Johi  R,  Abnet/,  for  the  respondents. 
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Judgment  affirmed,  with  costs,  on  opinion  of  Lawrence,  J.,  in 
the  court  below. 

Present  —  Van  Brunt,  P.  J.,  Paiterson,  O'Brien,  Inoraham 
and  McLaughlin,  J  J. 

The  following  is  the  opinion  of  Lawrence,  J.,  in  tlie  court 
below : 

Lawrence,  J. : 

I  do  not  regard  the  question,  as  to  what  the  disposition  should  be 
of  any  accumulation  of  the  plaintiffs'  shares  under  the  will,  in  case 
either  or  both  of  the  plaintiffs  should  die  during  minority,  as  prop- 
erly before  the  court  at  this  time.  It  cannot  be  assumed  from  the 
evidence  before  me  that  any  surplus  will  exist  or  that  either  of  the 
plaintiffs  will  die  without  leaving  lawful  issue  during  her  minority. 
As  to  the  other  branch  of  the  case,  it  seems  quite  clear  that  the 
income  w^hich  may  arise,  after  the  expenses  for  the  management  of 
the  estate  and  the  payment  of  the  $5,000  yearly  to  the  widow,  should 
go  to  the  Ottilie  Orphan  Asylum  as  the  residuary  legatee.  The 
residuary  clause  provides  as  follows :  "  All  the  rest,  residue  and 
remainder  of  the  proceeds  of  my  residuary  estate  and  property, 
including  all  lapsed  legacies  and  property  not  herein  effectually 
devised,  given  or  bequeathed,  I  give,  devise  and  bequeath  to  the 
said  OttiHe  Orphan  Asylum  of  East  Williamsburgh,  New  York." 
There  is  no  qualification  of  the  terms  of  the  residuary  clause,  and 
the  well-settled  rule  is  that  unless  a  residuary  bequest  is  circum- 
scribed by  words  of  unmistakable  import,  it  will,  to  prevent  intes- 
tacy, be  construed  so  as  to  perform  the  office  intended,  i,  e,,  to  dis- 
pose of  all  the  residuary  estate.  {Matter  of  Miner ^  146  N.  Y.  121 ; 
Fhyd  V.  Carow^  88  id.  560  ;  Biker  v.  Comwell^  113  id.  115  ; 
Matter  of  Allen,  151  id.  243.)  There  is  no  disposition  of  the  sur- 
plus of  income  which  may  accrue  during  the  widow's  lifetime,  and 
it  cannot  be  assumed  that  the  testator  intended  such  accumulation 
should  be  for  her  benefit.  The  provisions  of  the  will  in  favor  of 
the  widow  are  made  in  lieu  of  dower,  and  are  so  specific  that  it  can- 
not be  successfully  contended  that  she  should  take  any  further 
benefit  thereunder;  nor  can  it  be  held  that  tlie  plaintiffs  are  entitled 
to  such  surplus.     Under  the  4th  clause  of  the  will  the  bequest  in 

Digitized  by  VjOOQIC 


SEIBERT  V.  MILLER.  607 


App.  Div.]  First  Departiient,  November  Term,  1898. 


favor  of  each  of  the  plaintiffs  is  limited  to  the  specific  sum  of 
$55,000,  which  sum  with  the  accumulation  thereon  is  to  be  paid  to 
them  upon  the  attainment  of  their  majority.  The  will  is  silent  as 
to  the  disposition  of  any  surplus  other  than  that  which  may  accrue 
upon  the  sum  of  $55,000.  I  am,  therefore,  of  the  opinion  that  if 
any  surplus  accrues  during  the  widow's  lifetime  upon  the  other  por- 
tions of  the  estate  the  disposition  thereof  will  fall  under  the  resid- 
uary clause  of  the  will.  The  question  of  costs  will  be  reserved 
until  the  settlement  of  the  judgment.  Draw  judgment  and  decision 
accordingly  and  settle  on  three  days'  notice. 
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Floyd  Gates,  Respondent,  v.  Fred  Gates  and  Others,  Appellants, 
Impleaded  with  Alvira  B.  Gates  and  Others. 

Agreement  by  a  party  to  make  a  child  his  heir  and  gite  him  a  8on*8  interest  in  his 
estate  —  right  of  the  Mid  thereunder^-  a  statement  in  a  complaint  that  the  plain- 
tiff was  an  heir  at  law  is  a  mere  conclusion,  not  an  independent  cause  of  action. 

Where  a  party,  who  has  since  died  intestate,  has,  with  the  consent  of  his  wife, 
entered  into  an  agreement  with  the  mother  of  an  infant,  whose  father  was 
dead,  to  make  the  child  *'  an  heir"  and  "  to  give  him  the  same  interest  which 
a  son  would  have  in  whatever  property  he  owned  or  might  have  at  the  time  of 
his  decease,"  the  child  is  entitled  to  such  a  share  of  his  estate  as  a  son  would 
be  entitled  to  as  an  heir,  if  the  estate  were  divided  among  such  children  as  the 
intestate  might  have  at  the  time  of  his  death,  and  where  the  intestate  has  died 
without  issue  or  descendants  the  child  is  entitled  to  the  whole  estate,  subject 
to  the  dower  interest  therein  of  the  widow  of  the  intestate. 

An  averment  in  a  complaint  in  an  action  brought  by  the  child,  setting  forth  the 
contract  and  his  rights  thereunder,  and  also  setting  forth  that  he  was  the  only 
heir  and,  therefore,  entitled  to  the  possession  of  the  property,  sets  forth  only  a 
cause  of  action  which  is  based  upon  the  contract  —  the  statement  that  the 
plaintiff  was  the  only  heir  and,  therefore,  entitled  to  the  possession  of  the 
property  being  a  mere  conclusion. 

Appeal  by  the  defendants,  Fred  Gates  and  others,  from  an  inter- 
locutory judgment  of  tlie  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Cortland  on  tlie 
3d  day  of  March,  1898,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Cortland  Special  Term  overruling  the  said 
defendants'  demurrer  to  the  plaintiff's  complaint. 

The  complaint  in  this  action  alleges,  among  other  things: 
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"  That  on  or  about  the  1st  day  of  Jan.  1862,  this  plaintiff  then 
being  an  infant  of  the  age  of  two  years,  his  father  being  dead  and 
his  mother  being  the  sister  of  the  said  Alonzo  W.  Gates'  wife,  the 
said  Alonzo  W.  Gates,  with  the  consent  of  his  said  wife,  entered 
into  a  contract  with  the  said  Sophia  Carr,  this  plaintiff's  mother, 
whereby  the  said  Sophia  CaiT,  this  plaintiff's  mother,  agreed  to  sur- 
render up  forever  this  plaintiff  to  the  said  Alonzo  W.  Gates,  and  to 
surrender  and  release  all  claims  or  rights  of  every  name  and  nature 
which  she  had  over  said  child  by  reason  of  being  its  mother,  to  the 
said  Alonzo  W.  Gates,  and  whereby  and  in  consideration  of  the  said 
agreement  of  the  said  Sophia  Carr  the  said  Alonzo  W.  Gates  agreed 
to  take  this  plaintiff  and  to  adopt  him  as  his  child,  to  rear,  educate 
and  maintain  him,  and  to  treat  him  as  a  member  of  his  own  family, 
and  as  a  son  in  all  respects,  and  to  make  this  plaintiff  an  heir  of  the 
said  Alonzo  W.  Gates,  and  to  give  to  him  the  same  interest  which 
a  son  would  have  in  whatever  property  he  owned  or  might  have  at 
the  time  of  his  decease. 

"  That  said  agreement  was  fully  understood  and  consented  to  by 
the  wife  of  said  Alonzo  W.  Gates,  and  was  fully  understood  and 
agreed  to  by  the  said  Alonzo  W.  Gates  and  by  the  said  Sophia  Carr, 
the  mother  of  this  plaintiff,  and  that  immediately  thereafter  and  in 
pursuance  to  said  agreement  the  said  Sophia  Carr  did  surrender  and 
give  over  to  the  said  Alonzo  W.  Gates,  this  plaintiff,  and  released 
to  the  said  Alonzo  W.  Gates,  all  rights  or  claims  of  every  name  and 
nature  which  she  had  to  this  plaintiff  by  reason  of  being  his  mother, 
and  the  said  Alonzo  W.  Gates  took  and  adopted  this  plaintiff  as  his 
child,  took  him  into  his  family,  and  thereafter  this  plaintiff  lived  as 
a  member  of  the  said  Alonzo  W.  Gates'  family,  took  the  name  of 
the  said  Alonzo  W.  Gates  and  performed  all  the  duties  and  obliga- 
tions which  a  son  owes  to  his  parents  to  the  said  Alonzo  W.  Gates 
and  his  wife,  and  lived  continuously  with  the  said  Alonzo  W.  Gates 
as  his  son  and  as  a  member  of  his  family,  and  lived  as  a  member  of 
his  household,  except  during  temporary  absences,  continuously  to 
the  time  of  the  marriage  of  this  plaintiff,  and  thereafter,  although 
this  plaintiff,  after  his  said  marriage,  which  occurred  on  the  19th 
day  of  September,  1889,  took  up  a  residence  apart  from  the  said 
Alonzo  W.  Gates,  he  nevertheless  continued  to  perform  and  dis- 
App.  Div.— Vol.  XXXIV.         77 
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charge  his  duties  as  a  son  to  the  said  Alonzo  W.  Gates  in  all  respects, 
and  was  treated  as  a  son  by  the  said  Alonzo  W.  Gates  up  to  the 
time  of  his  decease,  and  that  frequently  during  said  time  the  said 
Alonzo  W.  Gates  promised  and  agreed  to  so  fix,  arrange  and  dispose 
of  his  property  so  that  at  the  time  of  his  death  this  plaintiff  should 
have  the  same  interest  in  whatever  property  the  said  Alonzo  W. 
Gates  died  possessed  of  as  a  son,  but  the  said  Alonzo  W.  Gates  died 
intestate  and  without  making  any  provision  whatever  as  to  the  dis- 
position of  his  property,  and  the  plaintiff  further  alleges  that  he 
was,  on  or  about  the  said  first  day  of  January,  1862,  legally  and 
formally  adopted  as  the  son  of  the  said  Alonzo  W.  Gates,  and  there- 
after and  up  to  the  time  of  the  death  of  tlie  said  Alonzo  W.  Gates 
said  adoption  was  repeatedly  and  continuously  afiirmed  and  ratified 
by  the  said  Alonzo  W.  Gates,  and  the  said  Alonzo  W.  Gates  agreed 
to  give  to  this  plaintiff  at  the  time  of  his  death  the  same  interest  in 
whatever  property  he  then  had  which  a  son  would  be  entitled  to, 
and  the  plaintiff  alleges  that,  by  reason  of  the  facts  aforesaid,  he  is 
the  only  heir  now  living  who  is  entitled  to  sliare  in  the  estate  of  the 
said  Alonzo  W.  Gates,  subject,  however,  to  the  rights  and  interests 
of  the  said  defendant  Alvira  B.  Gates,  the  widow  of  the  said 
Alonzo  W.  Gates,  deceased,  and  is  entitled  both  in  law  and  in  equity 
tb  share  in  said  estate  as  aforesaid. 

"The  plaintiff  further  alleges  that,  notwithstanding  the  facts 
aforesaid,  the  said  defendants  claim  to  be  the  only  heirs  and  next  of 
kin  of  the  said  Alonzo  W.  Gates  and  claim  the  right  to  his  estate  to 
the  exclusion  of  this  plaintiff. 

"  That  when  letters  of  administration  were  issued,  as  aforesaid,  no 
citations  wliatever  were  issued  to  or  served  upon  this  plaintiff." 

Judgment  was  demanded : 

"  1st.  That  he  be  adjudged  and  decreed  to  be  the  son  and  lieir  at 
law  of  the  said  Alonzo  W.  Gates,  deceased,  and  owner  in  fee  simple 
of  the  lands  and  tenements  hereinbefore  described,  subject  to  the 
right  of  dower  of  the  said  Alvira  B.  Gates. 

"  2nd.  That  this  plaintiff  be  adjudged  and  decreed  to  be  entitled 
to  a  specific  performance  of  the  contract  herein  set  forth. 

"  3rd.  That  this  plaintiff  have  an  order  of  this  court,  ordering 
and  directing  that  the  said  defendants  Frank  H.  Sears  and  Alvira 
B.  Gates,  as  administrator  and  administratrix  of  the  estate  of  Alonzo 
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W.  Gates,  deceased,  and  Berintha  E.  Owen,  Olive  M.  Kelley,  Clara 
Kimball,  Lottie  Anderson,  Ella  Gates,  Anna  Miller  and  Fred  Gates 
be  required  to  make,  execute  and  deliver  to  this  plaintiff  a  quitclaim 
deed  of  said  premises,  and  for  such  other  or  further  relief  as  to  the 
court  shall  seem  just  and  equitable,  together  with  the  costs  and  dis- 
bursements of  this  action." 

B.  A.  Benedict^  for  the  appellants. 

Xathan  Z.  Miller^  for  the  respondent. 

Parker,  P.  J. : 

It  was  said  by  Justice  Barrett  in  the  case  of  Gall  v.  Gall  (64 
Hun,  601)  that  "  it  is  undoubtedly  the  settled  law  of  this  State  that 
*  where  a  certain  and  definite  contract  is  clearly  established,  even 
though  it  involves  an  agreement  to  leave  property  by  will,  and  it 
has  been  performed  on  the  part  of  the  promisee,  equity  in  a  case 
free  from  all  objections  on  account  of  the  iadequacy  of  the  consid- 
eration or  other  circumstances  rendering  the  claim  inequitable,  will 
compel  a  specific  performance,' "  and  such  case  was  affirmed  without 
oi)inion  in  138  New  York,  675. 

This  case,  and  the  authorities  therein  cited,  are  direct  authority 
for  granting  the  relief  asked  for  in  the  case  at  bar,  provided  the  con- 
tract relied  upon  is  sufficiently  definite.  (See,  also,  Godine  v.  Kiddy 
6^  Hun,  585.) 

Tliat  the  contract  was  actually  made  in  the  terms  set  forth  in  the 
complaint,  and  fully  performed  on  the  part  of  the  promisee,  must, 
upon  this  demurrer,  be  assumed.  And  that  it  involves  an  obliga- 
tion on  the  promisors  part  to  leave  property  by  will  is  no  objection 
to  its  specific  performance. 

But  whether  the  contract  as  thus  set  forth  is  of  that  certain  and 
definite  character  which  is  requisite  in  order  to  compel  a  specific 
performance  is  the  serious  question  in  this  case,  and  one  over  which 
I  have  great  doubts. 

The  substance  of  the  contract  on  deceased's  part  was  to  make  the 
child  "an  heir,  *  *  *  and  to  give  him  the  same  interest  which 
a  son  would  have  in  whatever  property  he  owned  or  might  have  at 
the  time  of  his  decease." 

A  literal  construction  of  this  language  leaves  it  exceedingly  uncer- 
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tain  wliat  the  promisor  has  undertaken  to  do.  At  the  time  the  con- 
tract was  made,  there  was  no  method  known  by  which  Alonzo  W. 
Gates  could  make  the  child  his  "heir"  in  the  accurate  and  legal 
signification  of  that  term.  By  no  proceeding  known  could  he  imbue 
him  with  the  legal  capacity  to  inherit.  Moreover,  if  he  had  been 
able  to  do  so,  that  promise  literally  taken  involves  no  agreement  to 
not  disinherit  him.  Though  made  an  heir,  he  would  not  thereby 
have  acquired  any  certain  right  to  any  part  of  Alonzo  W.  Gates' 
estate. 

The  further  agreement  to  "  give  him  the  same  interest  which  a 
son  would  have "  is  also  open  to  the  same  criticism.  A  son,  by 
strict  legal  right,  has  no  interest  whatever  in  his  father's  estate.  He 
may  be  given  a  greater  or  lesser  portion  thereof,  as  the  father  shall 
desire,  or  he  may  be  entirely  disinherited.  A  promise  to  give  one 
"  the  same  interest  which  a  son  would  have"  in  the  promisor's  estate, 
literally  construed,  is  but  a  promise  to  give  whatever  the  promisor 
may  choose  to  give. 

And  the  objection  is  very  forcibly  urged  upon  us  by  the  appel- 
lant's counsel  that  such  a  promise  is  of  such  an  indefinite  and  uncer- 
tain character  that  it  is  not  one  which  equity  could  or,  under  its 
well-settled  rules,  will  attempt  to  specifically  enforce.  (22  Am.  & 
Eng.  Ency.  of  Law,  1006.) 

It  cannot  be  doubted,  I  think,  but  that  the  parties  to  this  contract 
understood  that  Alonzo  W.  Gates  was  not  only  to  adopt  the  child  and 
rear  him  in  his  own  family  as  if  he  were  his  own  son,  but  that  upon 
his  decease  he  was  to  leave  him  some  portion,  at  least,  of  the  prop- 
erty which  he  might  then  own.  The  mother  parted  with  lier  child 
upon  that  understanding,  and  the  child,  during  all  the  years  that 
Gates  lived,  took  his  name,  and  seems  to  have  at  all  times  recog- 
nized and  faithfully  performed  those  duties  which,  as  a  son,  would 
be  due  from  him  to  Gates  p  his  father.  Both  parties  seem  to  have 
fully  performed  the  contract  up  to  the  time  of  Gates'  death,  and 
the  only  breach  complained  of  is  that  Gates  has  never  performed 
that  part  of  it  relating  to  the  disposition  of  his  property  after  liis 
death. 

Though  the  literal  meaning  of  the  words  used  do  not  import  such 
an  agreement,  the  force  that  is  given  to  them  in  their  general  and 
popular  use,  and  all  the  circumstances  of  this  case,  indicate  that 
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such  must  have  been  the  intent  of  the  parties.  An  agreement  to 
make  a  child  one's  heir  and  to  give  liim  a  son's  interest  in  his  estate, 
if  the  mother  would  part  with  him  then,  certainly  does  not  indicate 
an  arrangement  under  which  the  child  is  to  receive  nothing  what- 
ever from  the  estate.  There  was  no  object  or  reason  for  making 
any  promise  upon  that  subject  if  it  was  to  have  no  other  meaning 
than  that  Gates  should  be  at  liberty  to  give  him  a  portion  of  his 
estate  if  he  so  desired.  Undoubtedly  both  parties  understood  those 
words  as  a  promise  to  give  the  child  some  portion  of  the  estate  upon 
Gates'  death ;  and  the  question  is,  what  portion  of  the  estate  can  it 
be  fairly  said  Gates  was  thereby  obligated  to  give  ?  Does  the  lan- 
guage used  specify  with  sufficient  precision  the  share  which  Gates 
thereby  became  obligated  to  give  to  authorize  a  specific  performance 
of  it? 

Assuming  that  the  parties  understood  that  the  child  was  to  have 
some  portion  of  the  estate,  we  are  led  naturally,  I  think,  to  the  con- 
clusion that  he  was  to  have  such  a  share  as  a  son  would  be  entitled 
to  as  an  heir^  if  the  estate  were  divided  among  such  children  as 
Gates  might  have  at  the  time  of  his  death.  The  share  which  an 
heir  would  take  suggests  equality  with  other  children  ;  and,  on  the 
supposition  that  Gates  was  to  give  the  child  some  share,  the  whole 
context  fairly  indicates  that  h«  was  to  give  him  such  a  share  as  he 
would  be  entitled  to  under  the  Statute  of  Descents. 

In  other  words,  though  he  could  not  literally  make  him  his  heir, 
he  could,  by  will,  give  him  the  same  share  which,  as  his  son,  he 
would  inherit,  and  such,  I  conclude,  to  be  the  fair  construction  of 
the  language  used.  So  construed,  there  is  no  difficulty  in  specifi- 
cally performing  it.  Gates,  at  the  time  he  died,  had  no  children 
nor  descendants  living.  The  plaintiff,  therefore,  if  he  could  have 
inherited,  would,  as  an  heir,  have  been  entitled  to  the  whole  estate, 
and  under  the  contract  Gates  should,  by  testamentary  devise,  have 
given  him  the  whole.  Not  having  done  so,  a  decree  may  be  made 
against  those  who  have  succeeded  to  his  title,  requiring  them  to 
make  the  proper  conveyance.  {Colhy  v.  Colhy^  81  Ilun,  221.) 
Under  this  construction  the  contract  did  not  require  Gates  to  give 
all  his  property  to  the  plaintiff  to  the  exclusion  of  his  own  children ; 
and,  therefore,  it  is  not  obnoxious  to  the  criticism  that  it  was  against 
public  policy,  and  for  that  reason  should  not  be  enforced. 
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I,  therefore,  conclude  that  there  is  a  cause  of  action  set  up  iu 
the  complaint. 

Upon  tlie  question  as  to  whether  two  causes  of  action  are  improp- 
erly joined,  I  do  not  think  that  the  amended  complaint  is  obnoxious 
to  that  charge.  The  only  cause  of  action  set  forth  is  the  one  based 
upon  the  contract.  The  averment  that  he  was  the  only  heir,  and, 
therefore,  entitled  to  the  possession  of  the  property,  is  the  averment 
of  a  mere  conclusion,  and  one  that  is  clearly  negatived  by  the  facts 
which  are  elsewhere  set  forth.  But  if  any  cause  of  action  other 
than  that  on  the  contract  is  set  forth,  it  is  one  arising  out  of  the 
same  transaction,  and  hence  the  demurrer  cannot  be  sustained  upon 
that  ground. 

My  conclusion  is  that  the  interlocutory  judgment  overruling  the 
demurrer  should  be  affirmed,  with  costs,  and  leave  should  be  given 
defendants  to  answer  over  upon  payment  of  the  same  within  twenty 
days  after  notice  of  this  order. 

All  concurred. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  the 
defendant  to  answer  over  within  twenty  days  after  notice  of  this 
order,  upon  payment  of  costs. 


Iti«5t6i7  Albert  Birch,  Kespondent,  v.  The  Kavanaugh  Knitting  Com- 

pany, Appellant. 

Sale  —  contract  therefor  by  correspondence —  when  a  teat  is  provided  for,  a  previous 
offer  of  warranty  is  not  enforcible — a  condition  of  tfie  sale  must  in  any  event  he 
complied  with. 

In  a  correspondence  relating  to  the  purchase  of  some  machines,  the  vendor  oflfered 
to  accompany  the  sale  with  a  warranty  that  the  machines  would  do  certain 
things,  but  the  vendee  refused  to  make  the  purchase  until  it  had  had  a  practical 
test  of  the  working  of  the  machines,  and  an  arrangement  was  made  by  which 
the  vendee,  before  purchasing,  was  to  have  the  opportunity  of  testing  one  of 
them  for  thirty  days,  and  if,  after  such  test,  it  w^as  satisfied  that  the  machine 
would  operate  as  the  vendor  represented,  then  the  purchase  should  be  com- 
pleted and  the  purchase  price  become  at  once  due.  If  the  machine  did  not  so 
operate,  the  purchase  was  not  to  be  completed  and  the  machine  was  to  be 
returned  to  the  vendor,  in  whom  the  title  was  to  remain  during  all  the  time  of 
the  test. 
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At  the  expiration  of  the  thirty  days  the  vendee  ordered  two  more  machines,  not 
notifying  the  vendor  that  the  machine  tested  w^as  not  satisfactory  nor 
returning  it. 

Held.,  that  this  action  on  the  part  of  the  vendee  amounted  to  an  acceptance  of  the 
machine,  and  that  then  for  the  first  time  the  purchase  was  complete; 

That  no  waiTanty  accompanied  the  sale  thus  made. 

Semble,  that.' even  if  the  contract  should  be  construed  as  a  sale  with  a  warranty, 
the  further  specific  provision  that  the  machine  should  be  returned  if  the  prop- 
erty proved,  upon  a  test  of  thirty  days,  not  to  be  as  represented,  obligated  the 
vendee  to  make  such  return  as  a  condition  of  his  right  to  enforce  the  warranty. 

Appeal  by  the  defendant,  The  Kavanaugh  Knitting  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga  on  the 
9th  day  of  February,  1898,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court. 

Edgar  T,  Bracketty  for  the  appellant. 

S,  ir.  Ruaselly  Jr.^  and  T,  F,  Hamilton^  for  the  respondent. 

Parker,  P.  J. : 

The  contract  under  which  the  defendant  received  the  machines 
for  the  purchase  price  of  which  this  action  is  brought,  is  contained 
in  the  letters  which  passed  between  it  and  tlie  plaintiff;  and  no 
question  as  to  what  that  contract  was  arose  for  the  jury  to  determine. 
It  was  for  the  court  to  construe  those  letters  and  determine  from 
them  what  the  rights  and  obligations  of  the  respective  parties  are. 

If  the  contract  so  made  was  an  absolute  sale,  accompanied  with  a 
warranty  as  to  what  the  machines  would  do,  then  the  defendant  had 
the  right  to  retain  them,  and  to  set  off  against  the  purchase  price 
its  damages  arising  from  a  breach  of  that  warranty.  And  this  would 
be  so,  even  if  the  contract  had  provided  that  the  defendant  might 
return  the  machines  and  have  the  purchase  j^rice  refunded  if  they 
proved  not  equal  to  the  warranty.  Such  a  provision  would  be  but  a 
cumulative  remedy  secured  by  the  contract  to  the  defendant.  If 
the  defendant  failed  to  exercise  that  privilege  within  the  time  limited, 
it  would  operate  as  a  waiver  of  the  right  to  return,  but  would  be  no 
bar  to  its  action  for  the  damages  suffered  by  the  breach.  (28  Am. 
&  Eng.  Ency.  of  Law,  827.) 

But  it  appears  from  the  correspondence  in  this  case  that  no  contract 
of  sale,  with  warranty,  was  ever  consummated  between  the  parties. 
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It  is  plain  that  the  defendant,  notwithstanding  the  guaranty 
expressed  by  the  plaintiff's  agent,  was  not  willing  to  make  the  pur- 
chase until  it  liad  had  a  practical  test  of  the  working  of  the  machines. 
It  was  not  willing  to  accept  the  offer  made  in  plaintiff's  letter  of 
June  fourteenth,  for  the  reason  that,  under  it,  the  blower  and  heater, 
which  was  to  be  furnished  by  a  third  party,  must  be  purchased  by 
the  defendant  absolutely,  and  even  though  the  drying  machine  to  be 
furnished  by  the  plaintiff  did  not  work  satisfactorily.  Wlien,  how- 
ever, the  plahitiff  arranged  so  that  both  machines  should  be  pur- 
chased upon  the  test  provided  for  in  that  letter,  the  machine  was 
received  by  the  defendant  and  the  test  made  in  its  own  establishment. 

By  reference  to  plaintiff's  letter  of  June  fourteenth,  to  defendant's 
answer  of  June  fifteenth,  and  its  subsequent  correspondence  relative 
to  seeing  the  machine  at  work,  it  is  apparent  that  their  contract  was 
substantially  to  the  following  effect.  Before  the  defendant  purchased 
the  machine,  it  was  to  have  the  opportunity  of  testing  it  for  thirty 
days.  If,  after  such  a  test,  it  was  satisfied  that  it  would  operate  as 
plaintiff  represented  it  would,  then  the  purchase  might  be  completed, 
and  the  purchase  price  of  $300  would  at  once  become  due.  If,  how- 
ever, the  machine  upon  such  test  did  not  perform  all  that  it  was 
guaranteed  to  perform,  then  the  purchase  was  not  to  be  completed, 
but  the  machine  must  be  returned  to  the  plaintiff  on  board  cars  at 
Troy,  N.  Y.  During  all  the  time  of  the  test,  and  until  defendant 
elected  to  make  the  purchase,  the  machine  belonged  to  the  plaintiff. 
The  title  was  in  him,  the  possession  only  in  defendant  for  the  pur- 
pose of  testing  the  machine.  At  the  expiration  of  the  thirty  days 
the  defendant,  instead  of  notifying  plaintiff  that  the  machine  was 
not  satisfactory  and  returning  it  on  board  cars  at  Troy,  as  it  had  can- 
traded  to  do  in  the  event  that  the  test  was  not  up  to  the  recom- 
mendation, ordered  two  more  machines,  the  purchase  of  which  was 
evidently  made  upon  the  result  of  the  test. 

This  amounted  to  an  acceptance  of  the  machine,  and  then  for  the 
first  time  the  purchase  was  complete. 

But  surely  a  purchase  then  completed  was  not  made  relying  upon 
the  plaintiff's  warranty  as  to  what  the  machine  would  do. 

Clearly  the  plaintiff  had  no  intention  of  giving  a  warranty  that 
should  accompany  a  sale  so  made.  lie  never  undertook  that,  after 
the  defendant  had  demonstrated  the  machine's  inability  to  perform 
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the  work  guaranteed,  it  might  nevertheless  retain  the  same  and  hold 
him  in  damages  because  it  would  not  w'ork.  The  sale  was  to  be 
made  only  in  tlie  event  that  the  defendant,  after  trial,  was  satisfied 
with  the  machine.  Until  satisfied  by  actual  test,  no  sale  was  to  be 
made.  When  so  satisfied  by  actual  test,  no  warranty  was  either 
relied  upon  or  contemplated  by  either  party. 

The  sale  so  made  was  one  purely  upon  test  and  not  upon  a 
warranty. 

Although  the  plaintiff  did  in  exact  terms  guarantee  that  the 
machine  would  do  certain  things,  which  we  must  assume  it  would 
not  do,  yet  under  the  final  contract  by  which  the  sale  was  made,  a 
practical  test  was  substituted  for  such  warranty,  and  each  party  evi- 
dently understood  that  defendant's  reliance  was  to  be  upon  the  test 
and  not  upon  the  warranty.  Under  such  circumstances  it  cannot 
be  said  that  there  was  any  contract  of  warranty  accompanying  the 
sale,  and  hence  no  cause  of  action  for  a  breach  thereof  has  accrued 
to  the  defendant. 

But  even  if  the  contract  could  he  construed  as  a  sale  with  a  war- 
ranty, it  certainly  contains  the  further  specific  provision  that  the 
machine  should  be  returned  if  the  property  proved,  upon  a  test  of 
thirty  days,  to  be  not  as  represented.  Here  was  something  more 
than  a  mere  privilege  to  the  defendant  that  it  might  return  the 
property  ;  it  was  a  positive  agreement  on  its  part  that  it  would 
return  it.  Defendant  now  seeks  to  affirm  that  contract,  to  the 
extent  of  the  sale  and  the  warranty,  but  to  utterly  ignore  that  part 
of  it  which  created  the  obligation  on  its  part  to  return  the  property. 
This  it  cannot  do.  The  general  rule  is  stated  in  American  and 
English  Encyclopaedia  of  Law  (Vol.  28,  p.  830)  a.;  follows :  "  The 
terms  of  the  express  contract  of  sale  are  to  govern  in  all  cases,  and 
the  vendee's  right  of  action  for  a  breach  of  the  warranty  does  hot 
exist  until  he  has  discharged  the  conditions  precedent  imposed  by 
Buch  contract." 

In  my  judgment  the  ruling  of  the  trial  court  was  correct,  and  the 
judgment  there  entered  should  be  affirmed. 

All  concurred. 

Judgment  affirmed,  with  costs. 

App.  Div.—  Vol.  XXXIV.         78 
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^  ^  George  I .  Page,  Respondent,  v.  The  President,  Managers  and 

1 34  ei8|  Company  of   the   Delaware   and   Hudson    Canal   Company, 


!iLJ3i|  Appellant. 


Action  far  pergonal  injuries — proof  required  to  justify  the  allowance  of  damages 
for  the  expense  of  medical  attendance  past  and  future. 

In  an  action  to  recover  damages  for  personal  injuries  the  plaintiff  is  only  entitled 
to  nominal  damages  for  the  expense  of  medical  attendance,  in  the  absence  of 
evidence  showing  what  the  medical  attendance  was  and  the  amount  of  it:  and 
where  a  claim  is  made  for  future  pecuniary  loss  on  account  of  expenses  to  be 
incurred  for  medical  services,  evidence  should  be  given  showing  a  reasonable 
certainty  that  such  services  will  be  needed,  their  probable  duration,  their  char- 
acter, their  frequency  and  their  value. 

Appeal  by  the  defendant,  The  President,  Managers  and  Company 
of  the  Delaware  and  Hndson  Canal  Company,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the  office  of 
the  clerk  of  the  county  of  Broome  on  the  15th  day  of  February, 
1898,  upon  the  verdict  of  a  jury  for  $7,000,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  13th  day  of  December,  1897, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Lewis  E,  Can'  for  the  appellant. 

Wales  cfe  Wilher^  for  the  respondent. 

Parker,  P.  J. : 

The  plaintiff  in  this  action  seeks  to  recover  against  the  defendant 
for  a  personal  injury  which,  he  claims,  was  caused  by  one  of  its 
employees  negligently  opening  a  switch  and  allowing  an  engine  to 
back  down  against  a  car  he  was  helping  to  unload.  The  defendant 
does  not  deny  that  it  is  liable  to  respond  in  damages  to  the  extent  of 
his  injuries,  but  it  claims  that  the  verdict  which  was  rendered  against 
it  upon  the  trial  was  grossly  excessive,  and  that  such  verdict  was 
rendered  because  of  many  erroneous  rulings  made  upon  the  trial.  A 
large  amount  of  medical  evidence  as  to  the  extent  and  effect  of  the 
injury,  and  as  to  the  physical  condition  of  the  plaintiff,  was  given, 
mucli  of  it  under  the  defendant's  objection.  One  of  the  effects  of 
the  injury,  which  is  specified  in  the  complaint  as  "  possibly  a  slight 
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concussion  of  tlie  spine,"  upon  the  trial  assumed  a  very  prominent 
position,  and  was  one  of  the  principal  reasons  for  claiming  a  large 
amount  of  damages.  The  verdict  rendered  was  for  $7,000,  and 
from  tlie  judgment  entered  thereon  this  appeal  is  taken. 

In  charging  the  jury  as  to  the  damages  which,  if  they  reached  that 
question,  they  should  allow  to  the  plaintiflF,  the  trial  judge,  among 
other  things,  said  :  "  If  injured  upon  that  occasion  it  is  your  duty  to 
award  to  him  a  sum  sufficient  to  compensate  him  for  proper  and  nec- 
essary medical  expenses  from  the  time  he  was  injured  until  the  pres- 
ent time ;  and  if  you  believe  from  the  evidence  that  there  is  a  reason- 
able certainty  that  he  will  require  medical  attendance  in  the  future, 
to  compensate  him  for  that  prospective  future  expense."  To  this 
charge  the  defendant  excepted,  and,  in  connection  with  the  excep- 
tion, asked  the  judge  to  charge  as  follows :  "  That  there  can  be  no 
recovery  for  medical  attendance  in  the  past  or  in  the  future  without 
some  evidence  as  to  what  the  medical  attendance  was  and  the  amount 
of  it."  The  judge  declined  to  charge  as  requested,  and  the  defend- 
ant excepted. 

This  charge  refers  to  expense  for  medical  attendance  already 
incurred,  and  for  such  as  might  with  reasonable  certainty  be  expected 
to  be  incurred  in  the  future. 

Undoubtedly  expense  for  medical  attendance  necessarily  incurred 
is  one  of  the  elements  of  damage  in  a  case  like  this,  but  it  is  the 
rule  that  "  where  the  loss  is  pecuniary,  and  is  present  and  actual 
and  can  be  measured,  but  no  evidence  is  given  showing  its  extent, 
or  from  which  it  can  be  inferred,  the  jury  can  allow  nominal  dam- 
ages only."  {Leeds  v.  Met  Gas  Light  Co.,  90  N.  Y.  26,  29.) 
"Where  actual  pecuniary  damages  are  sought,  some  evidence  must 
be  given  showing  their  existence  and  extent."     (Id.  30.) 

The  reason  of  the  rule  is  obvious.  The  speculations  and  guesses 
of  a  jury  should  not  be  substituted  for  facts  which  may  be  satisfac- 
torily proven. 

In  the  case  at  bar  it  appears  that  four  different  physicians  had 
examined  the  plaintiff  on  different  occasions.  As  to  one  of  them. 
Dr.  Walling,  it  appeared  that,  up  to  the  time  of  the  trial,  he  was 
still  attending  him  more  or  less.  As  to  the  value  of  the  services 
rendered  by  these  gentlemen,  I  do  not  discover  that  there  is  any 
proof  upon  that  subject,  except  that  Dr.  Walliug's  bill  for  services, 
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Tip  to  November  15,  1895,  stating  the  charges  therefor,  was  pre- 
sented to  the  defendant,  accompanied  by  a  letter  saying  that  such 
services  were  rendered  upon  the  order  of  the  superintendent  of  the 
company.  There  is  no  proof  that  tlie  plaintiff  had  ever  paid  any- 
thing on  account  of  the  services  of  these  several  physicians,  nor 
that  the  attendance  of  all  of  them  was  necessary. 

As  to  medical  attendance,  and  the  expenses  therefor  which,  with 
reasonable  certainty,  were  to  be  expected  in  the  future,  while  it 
appeared  that  the  existing  injuries  under  which  plaintiff  was  suffer- 
ing might  become  permanent,  I  do  not  discover  any  evidence  show- 
ing that  future  medical  services  would  be  necessary,  nor  has  my 
attention  been  called  to  any.  No  evidence  showing  the  character  of 
treatment,  if  any,  that  might  reasonably  be  expected  to  be  needed 
was  given,  nor  the  amount  thereof. 

As  to  tlie  services  already  rendered,  it  is  manifest  that  the  jury  were 
given  no  data  upon  which  to  fix  the  amount  of  expense  that  had  been 
reasonably  incurred  by  plaintiff  on  account  of  them.  So,  with  ref- 
erence to  the  medical  services  yet  to  be  expected,  no  data  whatever 
was  given  them  upon  which  to  base  the  plaintiff's  compensation  for 
the  same.  True,  for  such  services,  it  could  not  be  fixed  with  the 
accuracy  that  it  could  for  tliose  already  rendered,  but  some  proof,  at 
least,  might  have  been  given  by  the  expert  witnesses  who  testified 
as  to  the  permanent  character  of  the  injury,  not  only  whether  medi- 
cal services  would  thereafter  be  needed,  but  also  as  to  their  character, 
their  probable  duration  and  value. 

In  Staal  v.  Gra7id  St  dk  Newtown  R,  R,  Co,  (107  N.  T.  625)  the 
plaintiff  claimed  damages  for  pecuniary  loss  resulting  from  diminution 
in  his  ability  to  labor  in  tlie  future.  Although  there  was  no  e\'i- 
dence  in  the  case  of  his  earning  capacity,  or  of  facts  from  which  it 
might  be  inferred,  tlie  trial  judge  charged  that  they  might  take 
such  loss  into  account  as  a  distinct  item  of  his  damages.  In  revers- 
ing the  judgment  on  account  of  error  in  the  charge,  the  Court  of 
Appeals  say :  "  Before  damages  for  future  pecuniary  loss  can  be 
awarded,  there  should  be  some  proof  such  as  a  party  can  always 
give  of  his  circumstances  and  condition  in  life,  his  earning  power, 
skill  and  capacity.  So  much  is  left  to  the  arbitrary  judgment  of 
jurors  in  this  class  of  cases,  that  the  rule  which  requires  such  proof 
of  pecuniary  loss  should  not  be  relaxed." 
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Such  a  rule  is  equally  applicable  to  a  claim  for  future  pecuniary 
loss  on  account  of  expenses  to  be  incurred  for  medical  services. 
Some  evidence  to  show  a  reasonable  certainty  that  they  will  be 
needed,  and  their  probable  duration,  their  character,  their  frequency 
and  their  value,  should  be  given. 

The  case  being  before  the  jury  in  that  situation,  even  though  the 
charge  of  the  court,  above  quoted,  correctly  expressed  the  general 
rule  on  the  subject,  the  defendant  was  entitled  to  the  specific  charge 
which  he  requested. 

What  medical  attendance  was  rendered  by  Dr.  Goodsell  or  by 
Drs.  Orton  or  Hand  3  What  did  they  do  ?  What  were  the  rea- 
sonable charges  for  what  they  did  ?  It  appears  that  each  examined 
the  plaintiff,  but  whether  they  advised  as  to  his  treatment,  whether 
they  were  employed  by  him,  and  what  was  the  amount  and  value 
of  their  services,  nowhere  appears.  Now,  if  the  jury  had  been 
instructed  that  they  could  allow  compensation  for  medical  services 
only  when  there  was  some  evidence  as  to  their  character  and  amount, 
they  might  very  well  have  left  the  last  above  named  out  of  their 
estimate ;  and  even  the  extent  and  value  of  the  services  of  Dr.  Wal- 
ling, rendered  after  the  last  charge  in  his  bill,  were  practically 
unknown  to  them,  yet,  as  instructed  by  the  charge  and  the  refusal 
to  charge,  they  may  have  deemed  all  those  examinations  proper  and 
necessary  and  allowed  a  liberal  sum  as  a  compensation  for  the  same. 
They  had  so  very  little  information  before  them  as  to  what  amount 
the  plaintiff  had  paid,  or  was  liable  to  pay,  to  any  or  all  of  these 
gentlemen,  that  it  was  most  important  they  should  be  informed  of 
the  rule  which  is  stated  in  the  defendant's  request. 

So  with  reference  to  the  medical  attendance  which  they  might 
believe  the  evidence,  with  reasonable  certainty,  proved  would  be 
thereafter  required,  they  should  have  been  informed  that  some 
proof  as  to  its  character  and  amount  should  also  have  been  furnished 
them  before  they  could  fix  any  compensation  for  the  same. 

It  was  most  important  that  they  should  understand  that  such  a 
limit  upon  their  right  to  fix  an  amount  existed.  But  the  direct 
refusal  to  so  charge  was  practically  an  instruction  that  no  such 
limit  did  exist.  The  request  correctly  stated  a  rule  of  law  appli- 
cable to  this  case,  and  the  refusal  to  charge  it  was  reversible  error. 
{Mitchell  V.  Turner,  149  N.  Y.  39,  45.) 
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But  the  exception  to  the  charge  itself  seems  to  me  to  be  well 
taken.  I  do  not  find  in  the  case  any  evidence  that  there  was  a  rea- 
sonable certainty  that  any  future  medical  attendance  would  be 
required.  That  it  would  be  is  not  necessarily  inferred  from  the 
fact  that  the  ailments  under  which  plaintiff  was  then  suffering  would 
he  permanent  or  would  increase.  And,  further,  there  is  not  a  single 
fact  shown  to  indicate,  if  such  attendance  should  be  required,  what 
would  be  its  character  or  extent ;  not  the  slightest  data  upon  which 
its  value  could  be  estimated.  Any  attempt  to  fix  the  amount  of 
expenses  so  liable  to  be  incurred  would  be  the  purest  guesswork. 
For  that  reason  the  case  was  not  one  in  which  a  jury  could  lawfully 
estimate  and  allow  compensation  for  such  "prospective  future 
expense,"  and  the  instruction  that  they  might  do  so  was  error. 
{OiWertson  v.  Forty-second  St  R.  Co.y  14  App.  Div.  294,  295, 
296.)  A  mere  exception  is  broad  enough  to  cover  an  error  of  that 
description. 

The  verdict  is  a  large  one  and  is  necessarily  made  up  to  a  very 
large  extent  by  the  arbitrary  judgment  of  the  jurors.  Manifestly 
we  cannot  say  that  it  would  have  been  the  same  had  this  error  not 
been  committed,  and,  therefore,  we  cannot  conclude  that  it  was 
harmless.  {Jefferson  v.  N,  Y,  E,  R,  R,  Co.,  132  N.  Y.  483,  488; 
Starhird  v.  Barrons,  43  id.  200,  204.) 

Without  considering  the  many  otlier  exceptions  presented,  for 
the  reasons  above  stated,  the  judgment  must  be  reversed. 

All  concurred,  except  Pctnam,  J.,  not  sitting. 

Judgment  and  order  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 


Note.—  The  rest  of  the  cases  of  this  department  will  be  found  in  volume  35, 
App.  Div.— [Rep. 
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Nathan  Tisch,  an  Infant,  by  Marcus  Tisch,  his 
luardian  ad  Litem  Respondent,  v.  Isaac 
Htrschand  Benjamin  Hirscb,  Composing  the 
Firm  of  Isaac  Hirsch  &  Son,  Appellants.— 
Motion  for  reareument  denied.— Motion  for 
reargument.  The  opinion  written  upon  the 
decision  of  the  appeal  in  this  case  will  be 
found  in  3d  Appellate  Division,  685.  — 
Per  Curla^m  :  A  re-examination  of  the  record 
in  this  case  makes  it  clear  that  the  court  mis- 
conceived the  manner  in  which  the  bar  was 
{>laced,  when  not  in  position,  across  the  open- 
ng  into  the  elevator  shaft.  Instead  of  its 
hanging  downward  into  the  shaft,  it  was 
raised  and  held  In  an  upward  position,  and 
was  let  down  from  above  into  the  hasp  which 
held  the  unsecured  end  of  the  bar.  If  this 
mistake  was  controlling  in  the  disposition  of 
the  case,  it  would  follow  that  this  motion  be 
granted.  We  do  not,  however,  so  regard  it. 
The  duty  devolved  upon  the  plaintifT  was  to 
let  the  bar  down  into  the  hasp,  and  for  the 
performance  of  this  act  no  particular  skill 
was  required.  As  we  observed  in  our  former 
opinion  :  *'  It  is  evident  that  this  bar,  and  the 
contrivance  for  holding  it  in  place  were  quite 
simple,  and  quite  easily  operated .  The  plain- 
tifT was  a  boy  seventeen  years  of  age,  and  it 
does  not  appear  but  that  he  was  all  in  re- 
spects competent,  in  strength  and  otherwise, 
to  handle  the  bar,  and  place  it  in  the  hasp.'' 
It  is  evident  that  as  but  little  physical 
strength  was  necessary  for  this  purpose,  and 
as  the  hasp  in  which  the  end  of  the  bar  rested 
was  open  and  visible,  and  the  bar  itself  was 
easily  guided,  there  was  no  excuse  for  bring- 
ing it  down  in  such  manner  as  to  pass  out- 
side of  the  hasp ;  and  this  would  be  true 
whether  the  stationary  end  was  held  close  to 
the  side  of  the  shaft  by  the  screw  which 
secured  it,  or  whether  it  was  sufficiently 
loose  to  enable  the  bar  to  pass  outsido  of  the 
hasp.  Casual  attention  would  enable  the 
operator  to  guide  the  bar  to  its  resting  place. 
So  guided  it  could  not  be  made  an  instrument 
to  draw  plaintifT  into  the  sliaft.  If  the  bar 
had  not  been  fastened  at  either  end,  but  was 
secured  at  both  by  hasps  into  which  the  bar 
was  placed,  there  would  be  no  excuse  for  the 
operator  to  pass  the  bar  outside  of  the  hasps 
and  thereby  precipitate  himself  into  the 
shaft.  The  character  of  the  fastening  at  the 
stationary  end  furnished  no  reason  for  the 
operator  to  assume  that  he  might  lean 
against  it,  or  lower  it  in  such  manner  that  it 
would  pass  outside  the  hasp  at  one  end,  any 
more  tnan  he  would  be  justified  in  passing 
it  outside  the  hasps  if  both  ends  were  unse- 
cured. The  sole  thing  to  be  done  was  to 
guide  the  end  of  the  bar  to  its  place  in  the 
hasp,  and  this  could  be  done  easily  if  the 
operator  gave  his  attention  to  the  accom- 
plishment of  that  purpose,  so  Ions:  as  the  bar 
remained  fast  at  its  other  end.  In  the  char- 
acter of  this  appliance  we  can  find  no  duty 
resting  upon  tne  master  to  so  secure  the 
stationary  end  of  this  bar  that  It  could  not 
puss  outside  the  hasp  when  let  down.  On 
the  contrary,  the  appliance  was  simple ;  it 


did  not  give  way  at  its  secured  end,  or  in  any 
other  place.  The  plaintifT  understood  its  use  : 
he  knew  that  he  was  to  guide  the  loose  end 
into  the  hasp,  and  he  lowered  it  for  that  pur- 
pose ;  he  did  not  perform  his  task  properly, 
and,  therefore,  brought  injuiy  upon  himself. 
We  think  the  master  failed  in  no  dutv,  and 
that  the  accident  was  the  result  of  negligence 
I     upon  the  part  of  the  plaintifT.    The  motion 
for  a   reargument   should   be  denied.    All 
I     concurred. 
Frank  J.  Partridge,  as  Guardian  ad  Litem,  etc., 
Respondent,  v.  Mary  A.  Keams,  as  Adminis- 
I     tratrix,  etc..  Appellant.—  Motion  for  restitu- 
!     tion  granted  and  resix)ndent  ordered,  within 
I     twenty   days,  to   deposit  in  court,  to   the 
I     credit  of  the  action,  the  sum  hitherto  paid 
I     out  to  him. 
Sidney  Bell,  Respondent,  v.  Moen's  Asphaltic 
Cement     Company,     Appellant.-- Why     is 
leave  to  appeal  to  the  Court  of  Appeals 
necessary? 
John  R.  Drake,  Appellant,  v.  The  New  York 
Iron    Mine    et   al..    Respondents. — Motion 
denied.    If  the  appellant  can  obtain  relief, 
as  to  which  we  express  no  opinion,  his  appli- 
cation must  be  made  in  the  first  instance  at 
the  Special  Term. 
Mary  S^  Timpson,  Respondent,  v.  The  New 
York,  Lake  £rie  and  Western  Railroad  Com- 
pany and   Others,  Appellants.— Motion    to 
dismiss  appeal  denied.    There  is  nothing  be- 
fore us  to  snow  tha  the  order  denying  motion 
to  change  the  place  of  trial  was  entered  by 
consent.    If  such  a  consent  was  given,  the 
respondent's  remedy  Is  to  apply  to  resettle 
the    order  so    that   the   consent   shall  be 
recited. 
In  the  Matter  of  the  Application  of  the  West- 
chester Trust  Company  to  be  Designated 
as  a  Deposit  Bank.- Order  signed.    Wilson 
Brown,  Jr  ,  appointed  referee. 
Sarah  Cook,  Plaintiff,  v.  Joseph  White  et  al., 
Defendants. —  As  the  appellant  does  not  seek 
to  reverse  tlie  order  appealed  from  on  the 
merits,  but  solely  on  the  ground  of  lack  of 
power  of  the  court  to  entertain  the  motion 
after  previous  denial,  it  i>»  not  necessary  that 
any  case  should  be  prepannl  on  appeal.    It  is 
surocient  that  so  much  of  the  record  of  the 
proceedings   as  shows  the  several   actions 
taken  by  the  court  on  the  subject-matter,  be 
certified  to  this  division  on  appeal.    Motion 
to  dismiss  appeal  denied,  without  costs. 
James  H.  Craotree,  Respondent,  v.  William  C. 
Otterson,    Appellant. —  Motion    granted    by 
default. 
William  F.  O.  Shanks.  Respondent,  v.  Anthony 
Sturapf  and  Charles  D.  Steurer,  Appellants.— 
Order  affirmed  by  default.    All  concurred. 
Helena  I.  Brown  et  al..  Respondents,  v.  Mary 
A.  Watls worth  et  al.,  Appellants.— Motion  to 
resettle  order  denied. 
Richard  Wilcock,  Respondent,  v.  Edmund  V.  N. 
Heermance,  Appellant.— Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  denied. 
I  Nassau  Bank,  Appellant,  v.  The  National  Bank 
1     of  Newburgh  et  al..  Respondents.— Motion 
1     for  reargument  denied. 
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Percival  C.  Smith,  Respondent,  v.  Frank  Allen,  | 
Respiindent  and  Appellant,  et  al.~  Motion 
to  resettle  order  granted. 

In  the  Matter  of  the  Application  of  Ralph 
Raymond  for  Admission  to  Practice  as  At- 
torney and  Counsellor  at  Law.— Application 
granted. 

Maitin  Niland.  Respondent,  v.  Walter  Geer 
and  Mary  Geer,  Appellants.  —  Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  All  concurred,  except 
Goodrich,  P.  J.,  and  Bartlett,  J.,  who  voted 
to  reverse  and  grant  the  motion  in  part. 

Elizabeth  Smith,  Respondent,  v.  The  Tenth 
and  Twenty- third  Street  Ferry  Company, 
Appellant.— Order  affirmed  on  argument, 
with  ten  dollars  costs  and  disbursements. 

J.  Adriance  Bush,  Respondent,  v.  Georee 
Bliss  and  Others,  Defendants;  William  H. 
Bweny.  Appellant.— Order  modified,  with 
ten  dollars  costs  and  disbursements  to  ap- 
pellant, so  as  to  provide  that  the  discontinu- 
ance be  granted  on  p)ayment  by  the  plaintiff 
of  the  defendants'  disbursements  and  tax- 
able costs,  not  including  any  extra  allowance; 
and  in  default  of  such  payment,  within 
twenty  days,  the  motion  to  discontinue  is 
denied,  w^ith  ten  dollars  costs.  No  opinion. 
All  concurred. 

William  Gardam  and  Joseph  Gardam,  Appel- 
lants, v.  John  Healy,  Respondent,  and  John 
Doe  (the  name  John  Doe  being  fictitious, 
defendant's  real  name  being  unknown  to 
pLaintiffs),  Defendant.  —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements, 
with  leave  to  the  appellants  to  apply,  within 
twenty  days,  to  the  Special  Term  to  amend 
the  warrant  of  attachment  and  to  set  aside 
the  order  vacating  the  same.  No  opinion. 
All  concurred. 

Isidor  Hey  man.  Respondent,  v.  The  Eastern 
Brewing  Company,  Appellant.—  Order  modi- 
fled  so  as  to  oirect  a  bul  of  particulars  as  to 
sums  expended  for  ''medicines,  liniments 
and  medical  and  surgical  treatment,"  and  as 
modified  affirmed,  without  costs.  No  opin- 
ion.   All  concurred. 

Harry  E.  Colwell,  Respondent,  v.  Frederick 
Tietig,  Appellant.— Order  reversed,  with 
ten  dollars  costs  and  disbursements,  to  abide 
the  event  of  the  action,  and  motion  to  change 

Elace  of  triiU  granted,  upon  defendant  de- 
vering  to  plaintiff  a  stipulation  that  the 
case  may  be  placed  on  the  short  cause  cal- 
endar for  trial,  and  in  default  of  such  stipu- 
lation then  the  order  appealed  from  is  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  All  concurred,  except 
Hatch  and  Woodward,  JJ.,  dissenting. 

Kathrina  Naab,  Appellant,  v.  David  J.  Stewart, 
Respondent,— Motion  denied.  {Lyon  v.  Jtf. 
R.  Co.,  U2  N.  Y.  2980 

In  the  Matter  of  the  Petition  of  Edward  W. 
West  to  Amend  the  Record  of  hi.s  Admission 
to  Practice,  etc.—  Leave  granted  to  take  the 
oath  of  ofllco  and  sign  the  roll. 

Julius  Nanheini,  Respondent,  v.  Michael  Seitz, 
Appellant.—  Motion  for  reargunient  granted. 

William  T.  Smith  and  Richard  C.  Field,  Ap- 
pellants, V.  George  D.  Ferguson  &  Co.,  Re- 
spondent.—Order  affirmed,  with  ton  dollars 
et)sts  and  disbursements.  No  opinion.  All 
concurred. 

Morris  Kos^nfleld  and  Others,  Appellants,  v. 
William  J.  Byrne.s.  Respondent.— Order  re- 
vers.'d,  with  ten  dollars  costs  and  diaburse- 
inetits,  and  motion  granted  on  the  authority 
of  Prince  v.  Brett  (21  App.  Div.  190),  and 
proceeiings  remitted  to  the  Special  Term  to 
fix  the  amount  of  fine  to  be  imposed  on  de- 
fendant.    All  concurred. 

In  the  Matter  of  the  Application  of  Jtioob  G. 
Lazarus  for  .\dniission  to  the  Bar.  Ai)pli- 
catiun  granted. 


Arthur  E.  Gough,  Appellant,  v.  Edgar  B. 
Jewett,  Respondent.— Motion  for  reargu- 
ment  denied. 

Sidney  Bell  v.  Moen's  Asphaltic  Cement  Com- 
pany.— Application  denied.  W  e  are  without 
power  to  grant  leave,  and  leave  is  unneces- 
sary if  the  plaintiff  gives  the  stipulation  pre- 
scribed by  the  Constitution,  and  subdivision 
8,  section  190  of  the  Code  of  Civil  Procedure. 
As  for  the  suggestion  that  the  Court  of  Ap- 
peals cannot  review  the  unanimous  determi- 
nation of  this  court,  that  there  is  evidence  to 
sustain  a  finding  of  fact  or  verdict,  it  is  suf- 
ficient to  say,  first,  that  this  court  has  not 
found  that  the  evidence  sustains  the  verdict, 
but  exactly  the  contrary;  and,  therefore,  it 
does  not  fall  within  the  provision  of  the 
Oode;  second  if  it  did,  this  court  would  have 
no  power  to  dispense  with  the  constitutional 
provision  limiting  the  power  of  the  Court  of 
Appeals  on  review. 

Gerda  Astrand,  Respondent,  v.  The  Brooklyn 
Heights  Railroad  Company,  Appellant.  Axel 
Astrand,  Respondent,  v.  The  Brooklyn 
Heights  Railroad  Company,  Appellant.— Or- 
ders affirmed,  with  ten  dollars  costs  in  one 
case  and  disbursements  in  both,  on  authority 
of  Coster  v.  Oreenpoint  Ferry  Co.  (6  Civ. 
Proc.  Rep.  146;  affa.,  sub.  nom.  Custer  v. 
Oreenpoint  Ferry  Co.,  98  N.  Y.  660.)  AU 
concurred. 

Annie  McCormack,  Respondent, v.  Nassau  Elec- 
tric Railroad  Company.  Appellant.— Judg- 
ment and  order  unanimously  affirmed,  witb 
costs.    No  opinion. 

Anna  M.  Fluhr,  Respondent,  v.  The  Manhattan 
Railway  Company,  Appellant.— Judgment 
and  order  reversed  and  new  trial  granted, 
costs  to  abide  the  event,  unless  within  twenty 
days  plaintiff  stipulates  to  reduce  recovery  of 
damages  to  $6,00^,  and  extra 'allowance  pro- 
portionately; and  in  case  of  such  stipulation 
the  judgment,  as  modified,  is  unanimously 
affirmed,  without  costs  to  either  party.  No 
opinion.    Hatch,  J.,  absent. 

In  the  Matter  of  the  Application  of  Samuel 
Salomon  for  Admission  to  Practice  as  an  At- 
torney and  Counselor  at  Law  in  the  State  of 
New  York.—  Application  granted 

In  the  Matter  of  tne  Application  of  the  West- 
chester Trust  Company  to  be  Designated  as 
a  Deposit  Bank.— Report  of  referee  con- 
firmed and  order  signed. 

In  the  Matter  of  the  Application  of  Joseph  A. 
.Joyce  for  Admission  as  an  Attorney  and 
Counselor  at  Law.—  Application  granted. 

William  F.  G.  Shanks,  Respondent,  v.  Anthony 
Stumpf  and  Charles  D.  Steurer,  Appellants  — 
Motion  to  open  default  denied,  with  ten  dol- 
lars costs,  on  the  groimd  that  by  the  record 
submitted  to  us  it  api)ears  that  the  appeal 
from  the  order  denying  motion  to  resettle 
case  is  without  merit.  Motion  to  dismiss 
appeal  from  judgment  denied,  without  costs 

Minnie  Koehne,  Respondent,  v.  New  York  and 
Queens  County  Railway  Company,  Api»el- 
lant.— Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied. 

In  th3  Matter  of  the  Petition  of  Richard  Scott 
and  Others,  for  an  Order  Requiring  Clarence 
F.  Birdseye.  an  Attorney  and  C.>unseIor  of 
the  supreme  Court,  to  Pay  over  Certain 
Moneys.  -  Order  reversed  and  motion  granted 
to  the  extent  that  the  respondent,  within 
twenty  days,  pay  the  petitioners'  attorneys 
the  sum  of  S^, 000;  that  it  be  referred  to  Hon. 
George  G.  Reynolds  to  take  proof  as  to  the 
value  of  the  services  and  disoursements  of 
the  respondent  and  the  amount  of  his  lien, 
and  report  his  opinion   thereon,    with  the 

8 roofs,  and  that  on  the  coming  in  and  con- 
rmation  of  the  report  of  the  referee  such 
further  order  l)e  made  in  the  premises  as 
may  be  just.    No  opinion.    AU  concurred. 
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Mary  S.  Timpson,  Respondent,  v.  New  York, 
Lake  Erie  and  Western  Railroad  Ck>mpany 
and  Others,  Appellants.— Order  reversed 
and  motion  to  change  place  of  trial  jci'&nt^, 
without  costs  of  motion  or  costs  of  this  ap- 
peal.   No  opinion.    All  concurred 

J.  victor  Wilson  and  Charles  D  Wilson,  Com- 
posing the  Firm  of  Wilson  Bros.,  Respond- 
ents, V.  Alonzo  Cross  and  Frank  E.  Burch, 
Composing  the  Firm  of  Cross  &  Burch,  Ap- 
pellants.--Order  reversed  on  argument, 
with  ten  dollars  costs  and  disbursements, 
and  plaintiffs  granted  five  days  to  serve  an- 
swer in  cross-action. 

The  People  of  the  State  of  New  York  ex  rel. 
John  A.  James,  Respondent,  v.  Mount  Zlon 
Lodge  No.  1670,  Grand  United  Order  of  Odd 
Fellows  of  the  City  of  Brooklyn,  Appellant. 
—  Order  modified  "by  reducing  the  award  of 
costs  to  ten  dollars,  and,  as  modified,  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments to  respondent.  No  opinion.  All 
concurred. 

John  A.  Schroeder,   Respondent,   v.  George 


Shrady,  Appellant.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements  tu  abide 
event  of  action.    No  opinion.    All  concurred. 

Harmon  W.  Cropsey  and  Lewis  G.  Mitchell, 
Respondents,  v.  Louis  Hanneman.  Appel- 
lant.—Order  affirmed  on  argument,  with 
ten  dollars  costs  and  disbursements. 

Nellie  Burns,  Respondent,  v.  Philip  J.  Burns, 
Appellant.—  Order  affirmed,  with  ten  dollars 
costs  and  disbui'sements.  No  opinion.  All 
concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Account  of  Peter  E.  Henderson  as  the  Ex- 
ecutor of  the  Last  Will  and  Testament  of 
Stephen  L.  Henderson,  Deceased.— Applica- 
tion for  leave  to  appeal  to  the  Court  of  Ap- 
peals granted  and  order  settled.  Applica- 
tion to  resettle  order  of  reversal  on  appeal 
granted  by  adding  the  words  *'  payable  out 
of  the  funds  of  the  estate.^* 

In  the  Matter  of  the  Application  of  Benjamin 
Trapnell  for  Admission  to  Practice  as  Attor- 
ney and  Counsellor  at  Law  in  the  Courts  of 
New  York.— Application  granted. 


Second  Department,  November  Term,  1898. 


Smmett  B.  Waite  and  John  T.  Vermett,  Re- 
spondents, v.  The  Trustees  of  the  Estate 
and  Property  of  the  Diocesan  Convention  of 
New  York,  the  Rector,  Church  Wardens 
and  Vestrymen  of  St.  Mary's  Church,  Beech- 
wood.  James  W.  Parr.  William  Kingsland, 
Defendants,  and  Dowan  D.  Tallman,  Appel- 
lant—Judgment affirmed,  with  costs.— Ap- 
peal from  a  judgment  entered  upon  a  decis- 
ion of  the  court  at  a  Special  Term  held  in 
and  for  the  county  of  Westchester.— 
Hatch,  J.:  This  action  is  brought  to  fore- 
close a  mechanic's  lien.  Upon  the  trial  it 
appeared  that  the  defendant  Tallman  con- 
tracted to  do  the  carpenter  work  upon  the 
interior  of  an  addition  to  St.  Mary's  Church, 
Beechwood.  The  said  Tallman,  in  pursu- 
ance of  his  contract,  contracted  with  the 
plaintiffs  to  furnish  certain  of  the  carpenter 
work  and  trimming.  Under  and  in  pursu- 
ance of  this  contract  the  plaintiffs  furnislied 
doors,  frames,  paneling  and  other  material 
used  in  the  building,  in  all  of  the  value  of 
about  $1,347.47  There  does  not  appear  to 
have  been  any  substantial  dispute?  between 
tiie  parties  as  to  the  value  or  contract  price 
of  the  materials  furnished  by  the  plaintiffs. 
It  is  claimed,  however,  that  the  plaintiffs,  as 
a  part  of  their  contract,  agreed  to  do  cer- 
tain carving,  for  which  the  defendant  Tail- 
man  has  paid  or  obligated  himself  to  pay 
the  sum  of  $468.  ^U  This  sum  he  asserts 
should  be  deducted  from  the  amount  which 
the  plaintiffs  claim;  also  that  there  should 
be  deducted  from  said  claim  the  further  sum 
of  $""J00  for  refitting  the  work  which  the 
plaintiffs  deliv<.  red  and  certain  other  small 
sums  for  cartaj,'e,  etc.  The  main  item  in 
dispute  is  the  carving.  The  complaint  avers 
that  the  defendant  Tallman  contracted  with 
the  plaintiffs  to  furnish  the  interior  wootl- 
work  anrl  trimming  for  the  said  building, 
and  further  avers  the  performance  of  such 
contract.  The  defendant  Tallman  t«»still»'d 
ap'>n  this  subject:  "I  saw  the  panel  work 
aitL'r  it  was  completed  and  in  tlio  church, 
and,  aside  from  the  carving,  it  was  all  com-  ! 
pleteJ  according  to  the  plans  and  spei'lrtca-  ' 
tions.  That  was  done  oy  the  plaintiffs  in 
this  action."  The  court  was  justUled.  there-  I 
fore,  in  finding  that  the  plaintiffs  perfonned 
their  contract,  unless  the  carving  fornn'd  a 
part  of  it.    It  stands  admitted  tliat  the  de- 


fendant Tallman  has  paid  the  carving  bill  or 
obligated  himself  to  pay  therefor  in  the 
amount  which  he  seelcs  to  counterclaim; 
and,  if  it  be  within  the  contract,  then  the 
plaintiffs  are  compelled  to  suffer  a  deduc- 
tion to  that  amount.  Upon  this  subject 
there  is  some  dispute  in  the  testimony. 
It  is  admitted  that  the  plans  and  specifica- 
tions show  that  there  was  to  be  the  interior 
carving  which  was  done.  It  also  appears 
that  both  Tallman  and  the  plaintiffs  under- 
stood but  little  about  the  carving  which  was 
required,  and  the  architect  of  tre  building 
testified:  "If  thev  had  never  seen  the  carv- 
ing and  never  did  any  work  for  us,  it  would 
be  necessary  to  ask  us  what  kind  of  carving 
was  contemplated."  It  is,  therefore,  evi- 
dent that,  while  the  plans  and  specifications 
indicated  what  carvmg  was  to  be  done,  vet, 
in  order  to  have  a  fair  understanding  of  its 
nature  and  extent,  it  was  necessary  that  the 
plans  and  specifications  should  be  explained 
by  the  architect  who  made  them,  or  by  some 
person  who  fully  understood  their  meaning. 
Upon  this  subject  the  plaintiff  Walte  testi- 
fied that  TaHman  brought  the  plans  and 
specifications  to  the  ofnce  and  asked  for 
figures  upon  the  work.  He  said:  "  I  Siiid  to 
Mr.  Tallman,  aft<ir  looking  over  the  details, 
*No  one  can  tell  how  to  figure  on  carving 
without  any  shading.'  He  said  to  me  that  this 
carving  will  be  left  to  the  carver,  Mr.  Blau- 
velt,  as  I  have  seen  him  and  talked  to  him 
about  it."  And  this  witness  further  states 
that  subsequently  Tallman  came  in;  asked 
for  a  price  upon  the  panel  work,  which  he 
gave  him  at  tlu*  price  charged  for  in  tlie  bill, 
and  he  addetl  that  he  made  no  estimate  for 
carving  uinm  such  work.  This  was  a  (lothic 
panel,  and  tlie  architect  testified  that  carv- 
mg was  re<iuired  upon  it  as  shown  in  the 
plans  and  si>eciflcatu)ns.  Vermett  testified 
that  nothing  was  said  about  carving  uix>n 
the  panel  work,  and  that  the  plaintilTs  were 
not  to  do  it.  Erickson,  a  carpenter  in  the 
plaintiffs'  employ,  testifle<l  that  li«  had  a 
conversation  with  Tallman,  when  the  plaster 
paris  models  for  the  carving  came 'to  the 
factory,  and  he  asked  who  paid  the  expense. 
Tallman  replied  "  that  he  and  the  builtln- 
were  iroing  to  take  it  between  them.  *  *  * 
He  said  it  was  goin^  to  be  cheap  carving?  and 
going  to  be  left  with  the  carver."    NVaite 
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also  testified  that  the  only  carving  he  was  to 
do,  or  which  he  contracted  to  do,  was  some 
carving  about  the  casings  and  the  doors, 
which  was  estimated  by  the  carver  at  fifty 
dollars.  The  defendant  Tallman  testified 
that  he  was  not  a  carver,  and  could  not  tell 
as  to  the  exact  marks,  but  supposed  a  carver 
could.  Waite  ''  said  it  was  a  difflcult  matter 
for  him  to  take  the  plans  and  specifications 
and  determine  from  them  what  the  carviog 
was  to  be  done  *  *  *  i  did  state  to  Waite 
and  Vermett  that  Mr.  Blauvelt  was  the  man 
to  settle  that  question,  but  that  did  not 
make  it  so."  He  further  testified  that  the 
plaintiffs  were  to  do  the  carving,  and  that 
ne  did  not  agree  that  the  matter  should  be 
referred  to  Blauvelt.  The  plaintiffs  gave 
further  testimony  tending  to  show  that  they 
applied  to  Blauvelt  as  directed  by  Tallman, 
and  that  he  estimated  the  carving  to  be  done 
at  fifty  dollars.  Blauvelt  testified  that  he 
made  such  estimate.  Subsequently  Blauvelt 
saw  the  architect  and  learned  that  different 
carving  was  required,  and  ascertained  that 
it  was  to  be  made  from  plaster  paris  models, 
and  was  quite  intricate  in  character.  This 
information  was  imparted  to  the  plaintiffs, 
and  they  refused  to  go  on  with  the  work  if 
tliey  were  expected  to  do  such  carving. 
This  matter  led  to  some  negotiations  be- 
tween the  parties,  and  the  defendant  Tall- 
man  wrote  that  he  had  seen  the  builder, 
and  that  he  would  do  what  was  right 
with  him  about  the  extra  carving,  and 
that  he  would  do  the  same  with  the  plain- 
tiffs, and  that  plaintiffs  had  better  hurry 
along  with  the  work  and  gain  the  favor  of 
those  who  were  to  pay.  We  think  that  this 
testimony,  and  much  to  which  reference  is 
made,  authorized  theoouitto  find  either  one 
of  two  propositions:  That  the  plaintiffs  by 
their  contract  never  undertook  to  do  the 
carving  upon  the  Gothic  panel  work,  but 
were  only  to  make  the  panels  and  do  the 
carving  aoout  the  door;  that  the  defendant 
Tallman  left  it  with  Blauvelt  to  determine 
the  extent\tnd  character  of  the  caryinff,  and 
that  Blauvelt's  estimate  of  the  cost  of  that 
work  was  binding  upon  the  defendant  TiUl- 
man,  or  that  the  parties  were  misled  as  to 
the  extent  of  the  carving  to  be  done,  and 
that  defendant  Tallman  thereafter  waived 
the  performance  of  the  contract  in  this  re- 
spect. Either  view  authorized  the  court  to 
render  the  judgment  which  it  did.  In  this 
view  the  issue  was  within  the  pleading  as 
that  averred  the  making  and  execution  of 
the  contract.  Besides,  the  defendant  Tall- 
man raised  no  such  question  by  his  objec- 
tions. The  question  did  not  necessarily  arise 
upon  the  making  of  a  new  contract.  The 
evidence  was  directed  to  the  question  of  what 
the  conti*act  was,  and  nothing  was  said  that 
the  contract  as  established  was  not  the  con- 
tract averred  in  the  pleading.  While  the  de- 
fendant Tallman  might  have  insisted  that 
there  was  no  averment  of  waiver,  in  respect 
of  the  carving,  if  that  were  the  question,  he 
took  no  such  objection,  and  nothing  which 
was  stated  in  the  objection  was  calculated  to 
call  such  question  to  the  attention  of  the 
court  It  would  not,  therefore,  be  available 
upon  this  appeal.  So  far  as  the  question  of 
aUowance  to  the  defendant  Tallman  for  extra 
work  is  concerned,  a  question  of  fact  was 
presented,  and  tliis  court,  under  the  evidence, 
IS  concluded  thereby.  We  find  no  error  in 
the  record  prejudicial  to  the  defendant  Tail- 
man,  and,  therefore,  conclude  that  the  judg- 
ment should  be  affirmed.  All  concurred. 
Charles  Henry  Dietz,  Respondent,  v.  Edward 
F.  I^ber  and  Louis  Meyer,  Appellants.— 
Order  resettled  by  adding  thereto :  "And 
defendants*  motion  for  bill  of  particulars 


granted  to    the    extent    indicated   in   the 
opinion.'* 

Catherine  Rich,  as  Administratrix,  etc ,  of 
Thomas  Adlum,  Deceased,  Respondent,  v. 
Pelham  Hod  Elevating  Company,  Appellant. 
—Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion. 

Charles  P  Robinson,  as  Committee,  etc.,  of 
Jeremiah  Cole,  Responden  ,  v.  Ida  dl.  Smith 
and  Others,  Defen(lants;  William  S.  Estelte, 
Appellant.— Judgment  affirmed,  with  costs. 
No  opinion.    All  concurred. 

Milton  T.  Woolley,  Respondent,  v.  Joseph  P. 
Puels,  Appellant.— Judgment  and  order 
affirmed,  with  costs.  No  opinion.  All 
concurred. 

Nora  Mary  Woodcock,  Appellant,  v.  A4ler 
Veneer  Seat  Company,  Respondent.—  Order 
affirmed,  without  costs.  No  opinion.  All 
concurred. 

William  C.  Lorey  and  Others,  Respondents,  ▼. 
The  aty  of  New  York.  Appellant.— Juder- 
ments  and  orders  appealed  irom  affirmed  on 
default.    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
J.  Esler  Ek^kerson  and  Others,  Respondents, 
V.  Charles  H.  Zundel  and  Others,  as  Assessors 
and  Trustees  of  the  Village  of  Haverstraw, 
and  Another,  Appellants.— The  defect  for 
which  the  amendment  granted  by  the  Special 
Term  permits  the  tax  roll  to  be  assailed,  if  it 
exists,  renders  the  assessments  void  on  tbsir 
face,  and  under  the  authority  of  Tke  Peopte 
ex  rel.  D.  db  H.  C.  Co.  v.  Parker  (117  N.  T. 
86)  a  certiorari,  under  the  law  of  1880,  should 
not  issue  to  relieve  from  such  an  error. 
Orders  reversed,  with  ten  dollars  costs  in  one 
case  and  disbursements  in  all  and  motion  de- 
nied, with  ten  dollars  oosta    All  concurred. 

Leopold  Elhrmann,  as  Administrator,  etc.,  of 
Minnie  Ehrmann,  Deceased,  Respondent,  ▼. 
Nassau  Electric  RaUroad  Conmany,  Appel- 
lant.—Judgment  and  order  affirmed,  with 
costs.  No  opinion.  All  concurred,  except 
Gk>odrich,  P.  J.,  who  dissented  solely  on  tne 
ground  that  the  verdict  was  excessive. 

John  Schayer,  Plaintiff,  v.  New  Haven  Bteaai- 
boat  Company  and  Michael  Donovan.  De- 
fendants.— Exceptions  overruled  and  Judg- 
ment unanimously  directed  for  defenoarai 
on  dismissal  of  the  complaint  at  Trial  Term, 
with  costs.    No  opinion. 

Sarah  Cashmaker,  Respondent,  v.  Nasaan 
Electric  Railroad  Company,  Appellant. — 
Order  denying  motion  for  a  new  trial  on 
newly-discovered  evidence  reversed,  and  new 
trial  granted,  upon  appellant  paying  re- 
mondent,  within  ten  days,  the  trial  fee  and 
disbursements  of  the  trial  and  one-half  of 
the  extra  allowance  granted  by  the  court,  in 
which  case  the  appeal  from  the  judgment 
and  order  is  dismissed,  without  costs,  and  the 
judgment  vacated.  If  the  defendant  fails  to 
make  such  payment  within  the  time  afore- 
safd,  then  judgment  and  orders  unanimously 
affirmed,  with  costs.    No  opinion. 

Jacob  M.  Lacs,  an  Infant,  by  Samuel  Lacs,  his 
Guardian  ad  Litem,  Respondent,  v.  James 
Everard's  Breweries,  Appellant.—  Judgment 
and  order  unanimously  affirmed,  with  costs. 
No  opinion. 

In  the  ^f  atter  of  the  Petition  of  the  Brooklyn 
Elevated    Railroad    Company,     Appellant^ 
Relative  to  Acquiring  Title  to  Real  Estate  or 
a  Right  of  Way  on  Myrtle  Avenue  in  the  Citv 
of  Brooklyn  and  County  of  Kings,  v,  "Wil- 
liam F.  C.  H.  Voss,  Owner  of  Parcel  No.  10, 
Respondent,  and  Benjamin  D.  Silliman.  Re- 
spondent.—Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion.    All 
concurred. 
I  Adolf   S.  B.  Schramm,   Respondent,  v.  The 
I     Brooklyn  Heights  Railroad  Companv  and 
i     The  Consolidated  Ice  Company,  Appellanti. 
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—Judgement  and  order  UDanimously  affirmed, 
with  costs.  No  opinion. 
Joseph  Meyerrose,  Kesix>ndent,  v.  The  Brook- 
lyn Heights  Railroad  Company,  Appellant. 
—  Judgment  and  order  reversed  and  new 
trial  granted,  costs  to  abide  the  event,  un- 
less, wi  hln  twenty  days,  plaintiff  stipulates 
to  reduce  recovery  of  damages  to  $8,500  and 
extra  allowance  proportionately.  In  case  of 
such  stipulation,  the  judgment,  as  modified, 
is  uoanimously  afflrmed,  without  costs  of 
this  appeal  to  either  party.    No  opinion. 

Edward  Carll.  Respondent,  v.  Long  Island  City, 
Appellant,  and  thirteen  other  cases.  Wil- 
liam Heiberger,  Respondent,  v.  Long  Island 
City,  Appellant,  and  three  other  cases.— 
Judgments  afflrmed,  with  costs,  on  opinion 
of  Woodward,  J.,  in  Koeleach  v.  City  of  New 
York  ianfe^  p.  08).    All  concurred. 

Joseph  Stern,  Respondent,  v.  The  CMty  of  New 
York,  Appellant.— Judgment  afflrmed,  with 
costs,  on  opinion  of  Woodward,  J.,  in  Koe- 
lesch  V.  City  of  New  York  (onte,  p.  M.)  All 
concurred . 

David  Mayer  and  Another,  Appellants,  v.  Wil- 
liam Friedman  (sued  herein  as  John  Doe, 
the  name  John  Doe  being  fictitious).  Re- 
spondent.—Motion  for  leave  to  appeal  to  the 
Appellate  Division  denied. 

Michael  Raffael,  Appellant,  v.  Thomas  Quirk 
and  the  City  of  Yonkers,  Respondents.— 
Order  granting  new  trial  modified,  so  as  to 
require,  as  condition  of  the  new  trial,  that 
the  defendant,  within  twenty  days,  pay  to 
the  plaintiff  costs  as  taxed  in  the  Judgment 
rolL  and,  as  modified,  afflrmed.  without  costs 
of  appeal  to  either  party.  No  opinion.  All 
concurred. 

Joseph  H  Sweeny,  Appellant,  y.  Maria  E.  Kear, 
Respondent.— Judgment  affirmed, with  costs. 
No  opinion.    All  concurred. 

Henry  J.  Creighton  and  Frederick  W.  Janssen, 
Respondents,  v.  Russell  W.  Benedict,  Appel- 
lant.—Judgment  and  order  afflrmed,  with 
costs.    No  opinion.    All  concurred. 

Hannah  Tracey,  Respondent,  v.  Mary  E. 
Lynch,  Appellant.— Judgment  and  order 
unanimously  affirmed,  with  costs.  No 
opinion. 

Maddalena  Capparella.  Respondent,  v.  The 
Brooklyn  Heignts  Railroad  Company,  Appel- 
lant.—Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 

In  the  Matter  of  the  Application  for  the  Pro- 
bate of  the  Alleged  Will  of  Thomasine 
Morris,  Deceased.—  Decree  of  surrogate  af- 
flrmed, with  costs.  No  opinion.  All  con- 
curred. 

Asa  A.  Trenchard,  Appellant,  v.  William  J. 
Wiley,  as  Assignee  of  A.  D.  F.  Randolph 
&  Co.,  for  the  Benefit  of  Creditors,  and 
Another,  Res ponden  ts.— Judgment  afflrmed, 
without  costs.    No  opinion.    All  concurred. 

Angelina  A.  Henderson,  Respondent,  v.  Maria 
H.  N.  Bartlett.  as  Executrix,  etc.,  of  Edward 
B  Bartlett,  Deceased,  Appellant.  —  Motion 
for  reargument  dented.  Goodrich,  P.  J.,  not 
sitting. 

The  People  of  the  State  of  New  York  ex  rel. 
William  R.  Fleming,  Respondent,  v.  William 
Dalton,  Commissioner  of  v\ater  Supply  of 
the  City  of  New  York,  and  Another,  Appel- 
lants.—Order  appealed  from  reversed,  with 
ten  dollars  costs  and  disbursments,  and  mo- 
tion denied,  with  ten  do  lars  costs,  solely  on 
the  authority  of  People  ex  rel.  Leet  v.  Keller 
(81  App,  Div.  a4S).     All  concurretl. 

Thomas  Donlon.   Respondent,   v.   William  J.  , 
Diltbey,  Appellant,  Impleaded  with  Others, 
-Order  appealed  from  afflrme<l,  with  ten 
dollars  costs  and  disbursements.   No  opinion. 
^11  concurred. 

Catherine  Rich,  as  Administratrix,  etc.,  of 
Thomas  Adlum,  Deceased,  Respondent,  v.  i 


Pelham   Hod   Elevating   Company,    Appel- 
lant.— Application  for  leave  to  appeal  to  the 
Court  of  Appeals  denied. 
In  the  Matter  of  the  Application  of  Ervine  D. 
York   for   Admission    to   the    Bar.— Proof 
should  be  furnished  that  no  application  has 
been  made  in  any  other  department. 
In  the  Matter  of  the  Admission   of   George 
Cook  as  an  Attorney  and  Counselor  in  the 
Courts  of  the  State  of  New  York--Prcx)f 
should  be  furnished  that  no  application  has 
been  made  in  any  other  department. 
In  the  Matter  of  the  Application  of  the  Port 
Chester  Street  Railway  Company  for  the  Ap- 
pointment of  Coram issionors,  etc.  -  Applica- 
tion granted.   Joseph  A.  Burr  and  Nathaniel 
H.  Clement  of  the  borough  of  Brooklyn,  and 
William  H.  Wright  of  Somers,  county  of 
Westchester,  appointed  commissioners. 
Abraham  D.  Covert,  Respondent,  v.  The  City 
of     Brooklyn,     Appellant.— Judgment    af- 
firmed, wii'h  costs.    No  opinion.    All   con- 
curred. 
Joseph  Tate,  as  Receiver  of  Round  Island  Park, 
Appellant,  v.  Vasco  P.  Abbott  and  Edward 
H.    Neary,  Respondents.- Order  afflrmed, 
with  ten  dollars  costs  and  disbursements  to 
abide  the  event  of  the  action.    No  opinion. 
All  concurred. 
John  P.  Hawkins,  Respondent,  v  Pelham  Elec- 
tric Light  and  Power  Company,  Appellant.— 
Order  affirmed  on  argument  on  opinion  in 
Zeimei'  v.  Rafferty  (18  App.  Div.  897). 
Patrick  Martin,  Respondent,  v  Nassau  Electric 
Railroad  Company,   Appellant.—  Order  af- 
firmed on  argument,  without  costs,  and  with 
leave  to  the  appellant  to  renew  application. 
James  L.  Howard,  Respondent,  v.  Port  Chester 
Street  Railway  Company,  Appellant.—  Order 
modified  on  argument,  so  as  to  limit  the  in. 
junction  to  the  part  of  the  street  in  front  of 
the  plaintiff's  premises,  with  ten  dollars  costs 
and  disbursements  to  the  appellant. 
James  M.  Field,  Respondent,  v.  Port  Chester 
Street  Railway  Company,  Appellant.—  Order 
affirmed  on  argument,  with  ten  dollars  costs 
and  disbursements  to  the  respondent. 
Sarah   Cook,  Respondent,    v.   Joseph   White 
and  Others,  Respondents;   Thomas  Geary 
and  Annie  Geary,  Infants,  Appellants,  Im- 
pleaded with  Others.—  Or  Jer  affirmed,  with- 
out costs.    No  opinion.    All  concurred. 
The  People  of  the  State  of  New  York  ex  rel. 
John  Harvey.  Appellant,  v.  Henry  H.  Can- 
non, as  President  of  the  Village  of  Irvington, 
and  John  O'Connor  and  Others,  as  Trustees 
of  the  Village  of  Irvington.  Respondents.— 
We  are  of  the  opinion  that  the  Special  Term 
was  required  to  decide  the  rights  of  the  re- 
lator, even  though  William  H.  Winnie,  who 
is  alleged  to  be  the  present  incuinbent  of 
the  office,  was  not  a  mrty  to  the  proceetling, 
and  that  Its  order  denying  such  determina- 
tion until  said  incumbent  was  brought  into 
the  proceeding,   was  erroneous.     The  final 
order  is  reversed,  and  procee<lings  remitted 
to  the  Si^ecial  Term  for  decision  and  judg- 
ment, costs  to  abide  the  final  award  of  costs. 
All  concurred. 
In  the  Matter  of  the  Petition  of  Richard  Scott 
et  al.—  Motion  for  resettlement  denied.    But 
unless  the  petitioners,  within  a  reasonable 
time   after  the  payment    required    by   the 
order,  return  to  trie  respondent  the  check 
alluded    to  In  the  moving  papers,  or  suf- 
ficiently account  for  Its  non-production,  the 
respondent  may  move  for  summary  relief  in 
this  proceeding. 
Leonora  Linehan.  Respondent,  v.  The  Coney 
Island  and  Brooklyn  Railroad  Company,  Ap- 
pellant— Judgment  and  order  reversed  and 
new  trial  eranted,  costs  to  abide  tlie  event, 
unless  wiraln  twenty  days  plaintiff  stipu- 
lates  to  reduce  recovei^  or  damages  to 
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$8,500,  and  extra  allowance  proportionately ; 
and  in  case  such  stipulation  is  made,  the 
judgment,  as  modified,  is  unanimously  af- 
nrmed,  without  costs  to  either  party.  No 
opinion. 
Anne  Murray,  Respondent,  v.  The  Village  of 
Port  Jervis.  Appellant.— Judgment  and 
order  unanimously  affirmed,  with  costs,  on 
autliority  of  Kean'e  v.  Village  of  Waterford 
(130  N.  ^.  188;. 


Ellsworth  C.  Smith,  Respondent,  v.  Roae  Ella 
Smith,  Appellant— Judgment  afHrzned.  No 
opinion.    All  concurred. 

Ella  Rehage,  Respondent,  v.  The  Brooklyn 
Heights  Railroaa  Company,  Appellant.  — 
Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion. 

James  W.  Blake,  Appellant,  v.  John  B.  Reilly, 
Res|x>ndent.— Judgment  affirmed  on  argu- 
ment, with  costs. 


First  Department,  November  Term,  1898. 


Nathan  Hofheimer,  Appellant,  v.  American 
Distributing  Company,  Respondent.— Judg- 
ment affirmed,  with  costs.  —Appeal  from 
judgment  entered  upon  report  of  a  referee.— 
Patterson,  J.:  Issues  of  fact  only  are  in- 
volved in  this  appeal.  The  action  was 
brought  to  recover  the  value  of  services  al- 
leged to  have  been  rendered  by  the  plaintiff 
to  the  defendanl  in  procuring  contracts  to 
be  made  by  the  Arms  of  Steinhardt  Brothers 
&,  Co.  and  Engel,  Heller  &  Co.  for  the 
purchase  of  merchandise,  the  allegations 
of  the  complaint  being  that  the  defend- 
ant employed  the  plaintiff  to  procure 
the  contracts  to  be  made  and  that  the 
services  were  rendered  pursuant  to  the 
employment.  The  defendant  denies  these 
allegations,  and  the  simple  question  is 
whether  the  plaintiff  has  established  his 
case  by  a  preponderance  of  proof.  Upon 
conflicting  testimony  the  referee  has  de- 
cided the  issues  of  fact  adversely  to  the  plain- 
tiff, and,  upon  a  careful  examination  of  all 
the  evidence  appearing  in  the  record,  we  see 
no  rea.son  for  differing  with  him  in  his  con- 
clusion. The  principal  facts  may  be  briefly 
stated.  There  were  three  corporations  or 
business  concerns  engaged  in  selling  or  dis- 
tributing alcohol  and  spirits.  The  Distilling 
and  Cattle  Feeding  Company  was  one,  the 
defendant,  the  American  Distributing  Com- 
pany another,  and  the  third  was  a  concern 
called  the  Independent  Distributing  Com- 
pany. It  would  appear  that  the  Cattle  Feed- 
ing Company  was  engaged  in  the  business  of 
distilling;  that  the  American  Distributing 
Company  sold  the  products  of  the  Cattle 
Feeding  Company  in  eastern  territory'  upon 
what  was  called  a  rebate  system,  that  is  to 
say,  purchasers  would  deposit  with  the  de- 
fendant seven  cents  a  gallon  in  addition  to 
the  agi>'etl  i)rice  of  the  merchandise,  and,  at 
the  expiration  of  certain  statetl  periods, 
such  purcha-sers  would  have  returned  to  them 
the  amount  of  tlieir  deix>sit  in  excess  of  the 
purcliasH  price.  The  defendant's  business 
was  conducted  entirely  upon  that  plan.  It 
also  api)ears  that  there  were  important  deal- 
ers in  spirits  and  alcohol  who  would  not 
transact  business  upon  that  basis,  and  it  was 
desired  to  secure  tlie  trade  of  sucli  pereons. 
Among  tliem  were  the  two  firms  of  Steinhardt 
BrotluMs  &  Co.,  and  En;>el,  Heller  <S:  Co. 
Tiiose  iut^'rested  in  the  American  Distribut- 
iu;<  Coinpiny  and  the  Cattle  Feeding  Com- 
pany were,  to  a  large  extent,  the  same  par- 
titas, an  lanicHig  otliers  so  situated  was  nMr. 
Terrell.  He  was  the  vice-president  of  the 
defendant.  The  American  Distribiitlnp:  Com- 
pany was  incorporated  in  the  fall  of  IHDl.  In 
onler  tt)  attract  purchasers  of  the  Cattle 
Coinpuny's  products,  who  would  not  deal  on 
the  rebate  .system,  the  scheme  was  devised 
of  condni'ting:  business  under  the  name  of  the 
IndeiH'ndrnt  Distributini?  Company,  and  that 
business  was  put  in  the  charge  of  a  Mr.  Quinn 
as  manager.     The  negotiations  concerning 


the  establishment  of  the  business  of  the  In- 
dependent Distributing  Company  were  had 
at  the  office  of  the  defendant,  and  the  con- 
tention on  the  part  of  the  plaintiff  is  that  this 
Independent  Company  or  Mr.  Quinn,  doing 
business  as  the  Independent  Distributing 
Company,  was  only  an  agency  or  branch  of 
the  defendant's  business,  and  that  its  con- 
tracts were  contracts  of  the  defendant.  The 
plaintiff  did  procure  contiTuits  to  be  made  to 

gurchase  goods  by  the  firms  of  Steinhardt 
rothers  &  Co.,  and  Engel,  Heller  &.  Co.,  but 
those  contracts  were  made  in  terms  with  the 
Independent  Company;  they  are  in  writing 
and  appear  in  the  record.  They  were  signed 
by  the  Independent  Distributing  Company, 
per  L.  H.  Quinn,  manager,  and  also  by  tfie 
contracting  firms  respectively.  The  service 
of  the  plaintiff  in  negotiating  these  contracts 
is  fullvproven,  but  he  failed  to  show  that  the 
defendant  employed  him  to  render  that  serv- 
ice. His  own  statement  is  that  the  first  per- 
son with  whom  he  had  any  con  venation  re- 
garding the  business  of  Steinhardt  Broth- 
ers &  Co.  was  Mr.  Terrell,  and  that  at 
the  first  interview  he  had  with  Mr.  Ter- 
rell, the  latter  wanted  to  know  whether 
the  outside  houses  could  be  brought  into 
the  American  Distributing  Company,  and 
he  told  him  that  it  could  be  aone;  that 
he  knew  Mr.  Heller,  and  that  he  also  knew 
Steinhardt  Brothers  &  Co.,  and  that  possibly 
an  arrangement  could  be  made,  and  he  then 
proceeds  to  say  that  he  took  two  or  three 
months  to  convince  those  people  that  it 
would  be  to  their  mutual  advantage  to  buy 
their  goods  from  the  American  Distributing 
Company.  He  also  swears  that  he  reported 
to  Mr.  Terrell  what  could  be  done,  and  that 
he  was  told  to  go  ahead  and  make  the  con- 
tracts with  the  Independent  Distributing 
Company,  he,  Terrell,  saying  that  ''that 
would  he  the  same,  as  tiiey  were  buying 
without  i*ebates,  and  the  American  Distrib- 
uting Company  was  selling  only  with  re- 
bates.'* He  further  avers  that  there  never 
was  any  question  with  Mr.  Terrell  about  the 
Independent  Distributing  Company,  and 
that  it  never  came  up  until  the  closing  of 
the  contracts,  and  it  was  not  until  his  nego- 
tiations were  ended  that  it  was  stated  that 
the  contracts  were  to  be  made  in  name  with 
the  Independent  Distributing  Company.  Mr. 
Terrell  flatly  contradicts  the  testimony  of 
the  plaintiff  in  this  regard.  He  testified 
that  he  told  the  plaintiff  that  the  DistUliug 
and  Cattle  Feeding  Company  wanted  to  ex- 
tend their  business  in  the  east,  and  that  they 
wanted  the  Engel  &  Heller  trade  and  also 
the  Steinhardt  trade,  and  that  the  plaintiff 
said  his  relations  with  both  these  firms  were 
such  that  he  would  Iw  able  to  bring  about  an 
arrangement.  Mr.  TeiTell  also  swears  that 
he  did  not  tell  Mr.  Hofheimer  that  he  was 
acting  for  the  American  Distrlbutlntr  Com- 
pany, and  that  he  did  not  ask  Mr.  Holfheimer 
to  get  a  contract  for  the  American  Distrib- 
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utin^  CompaDy,  and  that  he  never  told 
anybody  that  he  had  employed  Hofhei- 
mer  for  the  American  Distributing:  Company. 
Up  m  the  initial  fact  in  the  nef^tiations  re- 
spectinf?  the  employment,  the  referee  has 
accepted  the  version  of  Mr.  Terrell,  and  we 
think,  on  the  whole  case,  he  was  authorized 
so  to  do.  There  is  nothing  to  corroborate 
the  plaintiff  with  respect  to  this  particular 
toi)ic  of  evidence.  The  plaintiff  also  testi- 
fied that  Mr.  Curtis,  the  president  of  the  de- 
fendant, knew  of  his  employment  and  of 
th9  service  he  had  undertaken  for  the  de- 
fendant; but  j\Ir.  Curtis  sajrs  that  he  never 
ha<l  any  knowledge  or  understanding  that 
the  plaintiff  was  acting  in  the  negotia- 
tions with  the  two  firms  mentioned  on  be- 
half of  the  defendant.  Concerning  the 
contention  of  the  plaintiff  that  the  Independ- 
ent Distributing  Company,  or  Mr.  Quinn. 
was  a  branch  of  the  defendant,  or  that 
Quinn  was  merely  an  agent  of  the  de- 
fendant or  of  an  undisclosed  principal,  and 
that  the  services  rendered  by  the  plaintiff 
were  real  y  for  the  benefit  of  the  defendant 
under  the  name  of  the  Independent  Distrib- 
uting Company,  and  that  his  employment 
emanated  from  the  defendant,  the  referee 
considered,  on  all  the  evidence,  that  the  In- 
dependent Company  was  a  branch  of  the 
Distilling  and  Cattle  Feeding  Company, 
started  by  Quinn  or  managed  by  him,  and  was 
not  connected  with  the  defendant,  except  as 
purchasing  some  goods  from  it  or  having  a 
transaction  with  it  confined  to  one  or  two 
items  drawn  into  the  case  by  the  relation  of 
Engel, Heller  &  Co.  upon  some  antecedent  con- 
tract with  the  Nebraska  Distilling  Company, 
which  are  not  involved  in  any  direct  ques- 
tion connected  with  the  action.  Mr.  Quinn, 
who  was  the  secretary  of  the  defendant  at 
one  time,  says  that  he  was  the  manager  of 
the  Independent  Distributing  Company  and 
that  the  American  Distributing  company 
had  in  fact  nothing  to  do  with  it  and  tliat  the 
Independent  Distributing  Company  was  in 
the  interest  of  the  Distilling  and  Cattle 
Feeding  .Company;  that  the  Independent 
Company  wa«  organized  by  one  Greenhat 
and  by  Mr.  Terrell  at  the  office  of  the  de- 
fendant and  at  or  after  a  regular  meeting  of 
that  company,  but  from  certain  transactions 
had  at  meetings  of  the  American  Distribut- 
ing Company  and  certain  resolutions  re- 
ferred to  by  the  referee  in  his  opinion,  the 
inference  is  sought  to  be  drawn  that  the  In- 
dependent Company  was  insfltuted  by  and 
in  the  interest  of  the  defendant  and  that  its 
business  was  the  business  of  the  defendant. 
But  the  purpose  and  object  of  those  resolu- 
tions is  explainer!  in  the  testimony  and 
nothing  need  be  added  to  the  comments  of 
the  referee  upon  thera.  It  would  appear 
from  the  testimony  that  the  establishment 
of  the  Independent  Company  was  a  matter 
of  discussion  at  a  meeting  of  the  directors 
of  the  defendant  and  that  the  proposition 
came  from  the  offleei*s  of  the  Distilfing  and 
Cattle  Feeding  Company  and  that  the  pro- 
ject was  opposed  by  some  of  the  directors  of 
the  defendant:  that  it  was  finally  acquiesced 
in,  not  as  establishing  a  branch  business  of 
the  defendant,  but  as  the  creation  of  an 
agency  for  the  sale  of  the  Cattle  Company's 
products.  The  attitude  of  the  plaintiff  after 
the  ontracts  were  made  with  the  Independ- 
ent Company  by  the  two  purchasing  firms 
clearly  indicated  that  he  was  himself  uncer- 
tain upon  whom  liability  to  liira  rested.  He 
sue  I  the  Cattle  Feeding  Company  upon  this 
flame  claim,  but  was  mduced  to  discontinue 
his  action  upon  statements  of  Quinn  that 
this  defendant  was  the  responsible  party. 
Mr.  Quinn  had  no  authority  to  make  these 


representations  for  the  defmdant,  and  noth- 
ing that  he  could  say  would  change  the  i-e- 
lation  existing  between  the  plaintiff  and  his 
employer,  whoever  it  was.  The  whole  drift 
of  the  testimony  shows  that  it  was  not  the 
defendant,  but  strongly  tends  to  indicate 
that  it  was  the  Distitlint^  and  Cattle  Feeding 
Company.  The  defendant  cannot  be  held 
respouslDle  because  Mr.  Quinn  may  have  di- 
verted the  plaintiff  from  pursuing  nis  proper 
action.  Upon  the  whole  case  it  is  qAite  ap- 
parent that  the  plaintiff  failed  to  sustain 
nis  cause  of  action  and  that  the  judgment 
appealed  from  must  be  affirmed,  with  dosts. 
Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and 
McLaughlin,  JJ.,  concurred.  -gj- 

John  Townshend,  Appellant,  v.  Eleanor  Eeenan  «7 
and  Others,  Respondents.— Order  of  April 
80, 1806,  as  amended  bv  order  of  May  8,  1808, 
and  order  of  April  25, 18W?,  reversed,  with  ten 
dollars  costs  and  disbursements  of  appeal, 
and  defendant's  motion  to  extend  time  for 
payment  of  costs  referred  to  in  order  of 
March  14, 1808,  denied.  Order  of  March  14, 
1808,  modified  by  striking  therefrom  the 
words  *'  within  thirty  days  from  the  date  of 
the  entry  of  this  order,"  and  as  thus  modi- 
fled  affirmed,  without  costs  of  appeal.- - 
Per  Curiah:  The  order  of  March  14,  1806 
(misprinted  1806),  related  back  to  the  date 
when  the  defendants'  motion  for  a  new  trial 
was  argued  and  submitted.  That  was  within 
the  three  years.  The  order,  however,  should 
simply  have  followed  the  statute.  It  must, 
accordingly,  be  modified  by  striking  there- 
from the  words  "within  thirty  days  from  the 
date  of  the  entry  of  this  order,"  and  as  thus 
modified  affirmed,  without  costs  of  the  ap- 
peal from  such  order.  The  order  of  April 
20. 1898,  as  amended  by  the  order  of  Maj'  2, 
1898,  and  the  order  of  April  25,  1898,  are 
reversed,  with  ten  dollars  costs  and  disburse- 
ments of  the  appeal  (one  bill)  and  the  de- 
fendants' motion  to  extend  the  time  for  the 
payment  of  the  costs  referred  to  in  the  order 
of  March  14,  1898,  denied.  Present— Van 
Brunt,  P.  J..  Barrett,  Rumsey,  Ingraham 
and  McLaughlin,  JJ. 
John  Townsliend,  Appellant,  v.  Eleanor 
Keenan  and  Others,  Respondents.  Bame  v. 
Same.  Same  v.  Same.  Same  v.  Same.  Same 
V.  Same.— Order  of  April  20,  1898,  as 
amended  by  order  of  May  2, 1898,  and  order 
of  April  25,  1898,  reversed,  and  defendant's 
motion  to  extend  time  for  payment  of 
costs  referred  to  in  order  of  March  14,  1898, 
denied.  Order  of  March  18,  1898,  modified 
by  striking  therefrom  the  words  "within 
thirty  days  from  the  dat«  of  the  entry  of 
this  order,"  and  as  thus  modified  affirmed, 
without  costs  of  appeal.  (See  Per  Curiam 
opinion  in  Townshend  v.  Keenan,  ante). 
Olivia  G.  Bates,  Respondent,  v.  Louise  Faul 
Virolet  and  Others,  Appellants,  Impleaded 
with  Others.— Motion  denied,  without  costs. 
—  Motion  for  reargument.— 
Per  Curiam  :  There  is  no  occasion  for  a  re- 
argument  of  this  case.  The  expression  con- 
tained in  the  opinion  of  the  court  (33  App. 
Div.  4:36)  respecting  the  interests  as  ascer- 
tained being  subject  to  a  dower  right  of  Mrs. 
Virolet.  was  based  upon  the  understanding 
that  John  B.  Virolet  died  in  September,  1807, 
and  Mrs.  Hoyt  in  June,  1SD7.  If  Mr.  Virolet 
died  in  1891  and  before  Mrs.  Hoyt,  what  was 
said  in  the  opinion  respecting  the  dower  of 
Mrs.  Virolet  must  not  control  on  the  retrial 
of  the  action  which  has  been  ordered.  It 
has  been  suggested  that  there  is  no  proof 
I  concerning  Mr.  Virolet's  being  a  resident  of 
I  France  at  the  time  of  his  second  marriage, 
'  and  that  the  stipulation  referred  to  in  the 
I  opinion  of  the  court  was  modified.  Such 
I     modification   was   made   by   a  subsequent 
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stipulation  which  was  not  overlooked  in  the 
decision  of  the  appeal.  The  referee  found 
that  John  B.  Virolet  became  a  citizen  of  the 
United  States  in  1856,  but  the  question  re- 
specting the  adoption  of  his  flrRt  child,  born 
in  France,  turned  upon  something  else  than 
that  single  finding  of  the  referee.  The 
authenticated  documents  of  the  ofQcial  pro 
ceedings  in  France,  which  were  in  evidence 
before  us,  contain  the  declaration  that 
Ylrolet  was  a  landed  proprietor  residing  in 
France.  Motion  for  reargument  denied,  out 
without  costs.  Present— Van  Brunt,  P.  J., 
Rumsey,  Patterson  and  Ingraham,  JJ. 
The  People  of  the  State  of  New  York  ex  rel. 
Frederick  Strauss,  Respondent,  v.  Louis  Leu- 
bischer.  Appellant.  Clarence  H.  Venner, 
Appellant.—  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.— Appeal  from  order 
discharging  the  relator  upon  a  writ  of  habeas 
corpus.  — 

Per  Curiam  :  For  the  reasons  given  in  the 
opinions  of  Ingraham  and  Rumsey,  JJ.,  in 
People  ex  rel.  MacDcnuzld  v.  Letibiacher^  here- 
with handed  down  (ante,  p.  577),  the  order 
appealed  from  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements.  Present  — 
Barrett,  Rumsey,  Ingraham  and  McLaughlin, 

34    680|  The  People  of  the  State  of  New  York  ex  rel. 

169a  509      John  J.  Tucker,  Relator,  v.  Robert  A.  Van 

Wyck,  Mayor  of  the  City  of  New  York,  Re- 

rndent.— Proceedings  affirmed  and  writ 
ni&sed,  with  costs.—  Certiorari  to  review 
action  of  respondent  in  removing  the  relator 
as  one  of  the  aqueduct  commissioners,  ap- 
pointed under  the  provisions  of  chapter  584 
of  the  Laws  of  1888.- 

Inoraham,  J.  For  the  reasons  stated  in  the 
case  of  The  People  ex  rel.  Green  v.  Van  Wyck, 
decided  herewith  [ante,  p.  573),  the  proceed- 
ings are  affirmed  and  the  writ  dismissed, 
with  costs.  Van  Brunt,  P.  J.,  Barrett  and 
McLaughlin,  JJ.,  concurred;   Rumsey,    J., 

dissented. 

34    630|   The  People  of  the  State  of  New  York  ex  rel. 

59«  6091       Henry  W.  Cannon,  Relator,  v.  Robert  A.  Van 

^■-^»  Wyck,  Mayor  of  the  City  of  New  York,  Re- 
spondent.—Proceedings  affirmed  and  writ 
dismissed,  with  costs. —  Certiorari  to  review 
action  of  respondent  in  removing  the  relator 
as  one  of  the  aqueduct  commissioners,  ap- 
pointed under  the  provisions  of  chapter  584 
of  the  Laws  of  1HH8.— 

Ingraham,  J.:  For  the  reasons  stated  In  the 
case  of  The  People  ex  rel.  Crreen  v.  Van  Wyck, 
decided  herewith  (ante,  p.  573),  the  proceed- 
ings are  affirmed  and  the  writ  dismissed,  with 
costs.  Van  Brunt,  P.  J.,  Barrett  and  Mc- 
Laughlin, JJ.,  concurred;  Rumsey,  J., 
diss  anted. 
David  Williamson,  Respondent,  v.  Continental  , 
Filter  Company,  Defendant,  and  Henry  B.  I 
Anderson,  Appellant.— Judgment  affirmed,  . 
with  costs  on  tlie  opinion  of  the  court  below. 
—  Present  — Van  Brunt,  P.  J.  Patterson, 
O'Brien,  Ingraham  and  McLaughlin  J  J. —The 
following  is  the  opinion  of  the  court  below: 
HiscocK,  J.:  The  plaintiff  i.s  the  holder  and 
in  possession  of  and  produces  upon  the  trial 
of  this  action  a  certificate  transferring  to 
him  abs«tlutely  and  as  the  unqualified  owner 
sixty-nine  sluires  of  the  Ciipital  sti>ck  of  the 
above-named  defendant  company,  and  seeks 
to  compel  siii<l  company  to  transfer  said 
stock  to  him  upon  its  b<x)ks.  The  defend- 
ants, and  principally,  it  appears,  the  defend- 
ant Andei^ion,  dispute  his  right  to  have  said 
stock  so  transferred,  chiimiiif?  that  he  liolds 
the  same  as  se<'iirity  and  not  us  an  absolute 
ownt-r.  A  soinewliat  involved  explanation 
has  been  offered  by  the  evidt'iicc  of  the  de- 
fendants to  sustain  s\ich  tlu»ory  (if  security 
or   quahfied  ownership.     After  considering 


the  same,  however,  in  the  light  of  plain tifTs 
evidence  contradicting  such  theory  and  in 
the  light  of  the  prima  facie  right  which 
plaintiff  has  up  n  the  face  of  the  certificate 
to  have  it  transferred  to  him,  I  am  of  the 
opinion  that  the  latter  has  established  his 
right  to  the  relief  claimed  and  that  he  should 
have  Judgment  compelling  such  transfer, 
etc.  Findings  or  decision  and  judgment  in 
accordance  herewith,  with  costs  against 
both  defendants,  may  be  prepared  by  plain- 
tiff, and,  if  not  satisfactory  in  form  to  de- 
fendants, they  may  submit  amendments. 

Mary  A.  Connolly  as  Administratrix,  etc.,  of 
Joseph  Connolly,  Deceased.  Respondent,  v. 
The  New  York  Central  and  Hudson  River 
Railroad  Compcmy,  Appellant.— Reargument 
ordered. 

The  People  of  the  State  of  New  York  ex  rel. 
John  H.  Daniels,  Relator,  v.  Henrv  S. 
Kearny,  Commissioner  of  Public  Buildings, 
Lighting  and  Supplies,  Respondent.— Writ 
dismissed  and  decision  of  commissioner 
affirmed,  with  costs.    No  opinion. 

Cornelius  M.  Breen,  Respondent,  v.  William 
F.  Lennon  and  Others,  Appellan's;  Albereoe 
Stone  Company  and  Otners,  Defendants; 
Lawrence  Lagerstedt  and  Knut  Ostergren, 
Respondents.—  Judgment  affirmed.  No 
opinion. 

Edward  V.  Thebaud  and  Others,  Respondents, 
v.  The  Phenix  Insurance  Company,  Appel- 
lant.—Judgment  affirmed,  with  costs  on 
authority  of  Thebaud  v.  Great  Western  Ifi- 
aurance  Co.  (156  N.  Y.  516).    No  opinion. 

In  the  Matter  of  the  Application  of  the  Board 
of  Education,  etc..  Relative  to  Acquirini^ 
Title,  etc.  (Claimants,  Denman  v.  Hamilton 
et  al.)— Motion  to  confirm  report  of  referee 
granted,  for  the  reasons  stated  in  opinion  of 
the  referee  contained  in  his  report. 

Ann  Jane  Sullivan,  Appellant,  v.  John  W. 
Clark  and  Others.  Respondents.  —Judgment 
affirmed,  with  costs.     No  opinion. 

Cornelius  W.  H.  El  ting.  Respondent,  v.  Charles 
W.  Dayton,  Appellant.— Order  affirrae<i.  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

In  the  Matter  of  the  Application  of  Charles 
Hat>er,  Appellant,  for  a  Peremptory  \>  rit  of 
Mandamus  against  Bernard  J.  York  and  Oth- 
ers, Police  Commissioners  of  the  Municipal 
Police  Department  of  the  City  of  New  York, 
Respondents.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements,  on  authority  of 
People  ex  rel.  Golden  v.  Roosevelt  {24  App. 
Div.  17). 

Frederick  B.  Wendt  and  Others,  Respoudenta, 
V.  Robert  Megowan,  Appellant.— t)rder  re^ 
versed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  denle<i,  with  ten  dollars 
costs,  on  authority  of  Mayer  v.  Mayer  (89 
App.  Div.  393). 

The  People  of  the  State  of  New  York  ex  rel. 
John  A.  Morrison,  Relator,  v.  Theodore 
Roosevelt  and  Others,  Composing  the  Board 
of  Police  Commissioners  of  the  Police  De- 
partment of  the  City  of  New  York,  Re- 
siK)ndents.  —  Writ  dLsmlssed  and  piX)oeed- 
Ings  affirmed,  with  costs.    No  opinion 

James  E.  Lyon  v.  Mary  Brown.— Motion  de- 
nied, with  ten  dollars  costs. 

Mary  E.  Learned  v.  The  Mayor,  etc.— Mo!  ion 
granted,  with  ten  dollars  costs. 

Daniel  Rosenbaum  v.  Violette  E.  Vollmer  — 
Motion  granted,  with  ten  dollars  costs. 

In  the  Mat  ter  of  the  Mayor,  etc.  (In  re  Twelfth 
Waril  Park.)  —  Motion  denied. 

Charles  E.  Jackson  v.  The  Mayor,  etc.— Motion 
granted,  with  ten  dollars  costs. 

James  A.  Trowbridge  v.  Albert  E.  Qans.-~Mo> 
tion  granted,  with  ten  dollars  costs. 

Th«^  People  of  the  State  of  New  York  ex  rel. 
John  J.  Kane,  Relator,  ▼.  Theodore  Roose- 


34   tA} 
1561687 


ial(S>(ir 


Digitized  by 


Google 


DECISIONS  IN  CASES  NOT  REPORTED. 


631 


App.  Div.] 


First  Department,  November  Term,  1898. 


346^1 


34    6311 
Id8a  216 


:M8  631' 
rl63a46d 


velt  and  Others,  Composing  the  Board  of 
Police  C!ommis«ioDers  <>f  the  Police  Depart- 
ment of  the  City  of  New  York,  Respond- 
ents —  Proceedings  affirmed,  with  costs.  No 
opinion. 

Michael  Kennedy,  Respondent,  v.  The  Third 
Avenue  Railroad  Company,  Appellant.— 
Judgment  affirmed,  with  costs.    No  opinion. 

Henry  S.  Henry,  Appellant,  v.  Munro  Salis- 
bury, Respondent.  -  Judgment  affirmed,  with 
costs,  on  authority  of  Henry  v.  Salisbury  (14 
App.  DIv.  6J»). 

The  People  of  the  State  of  New  York  ex  rel. 
John  D.  Elwell,  Appellant,  v.  The  Manhattan 
Chess  Club,  Respondent.  Judgment  af- 
firmed, with  costs.    No  opinion. 

Ora  C.  B.  Jacobs,  Respondent,  v.  •  Benjamin 
Altman,  Appellant.— Judgment  affirmed, 
with  costs.    No  opinion. 

Oatherina  Cook,  Respondent,  v.  The  Metro- 
politan Elevated  Railway  Company  and 
Another,  Appellants.— Judgment  modified 
by  reducing  amount  awarded  for  fee  damage 
to  SI  ,000  and  for  rental  damage  to  875  a  year, 
and  as  modified  affirmed,  without  costs  to 
either  party.    No  opinion. 

Isabella  Hoffman,  Respondent,  v.  The  New  York 
Elevated  Railroad  .Company  and  Another,  Ap- 
pellants.—Judgment  modified  by  reducing 
amount  awarded  for  fee  damage  to  $1,500, 
and  for  rental  dama^  to  $150  a  year,  and  by 
reducing  the  extra  allowance  proportion- 
ately, and  as  so  modified  affirmed,  without 
costs  to  either  party.    No  opinion. 

Higbie  Smith  and  8eth  Nichols,  Appellants,  v. 
The  Will  &  Baumer  Company.  Respondent. 

—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Lewella  C.  Oakes,  Respondent,  v.  Francis  J. 
Oakes  and  Others,  Appellants.— Judgment 
affirmed,  with  costs,  and  with  leave  to  de- 
fendants to  withdraw  demurrer  and  answer 
on  payment  of  costs  In  this  court  and  in  the 
court  below.    No  opinion. 

Carl  Max  Goldsmith,  an  Infant,  by  Marcus  K. 
Goldsmith,  his  Guardian  ad  Litem,  Appel- 
lant, V.  Metropolitan  Street  Railway  Com- 
pany, Respondent.— Judgment  modified  by 
striking  out  extra  allowance,  and  as  modi- 
fied affirmed, with  costs.    No  opinion. 

In  the  Matter  of  Henry  H.  Lyman.  (In  re 
Fuhrmann.)— Motion  denied,  with  ten  doi- 

Hkrriet  R.  McKim,  v.  New  York  Elevated  Rail- 
road Company^  Motion  denied,  with  ten 
dollars  costs. 

Frederick  B.  Vandegrlft,  v,  Cowles  Engineer- 
ing Company.— Motion  denied,  with  ten  dol- 
lars costs. 

The  People  of  the  State  of  New  York  ex  rel. 
James  Ballard  v.  Frank  Moss  and  Others, 
Commissioners,  etc.—  Motion  granted. 

In  the  Matter  of  William  F.  Randel.—  Motion 
to  disbar  granted;  referee's  fees  to  be  a 
county  charge. 

Mary  P.  Potter  v.  Daniel  C.  Potter.—  Motion 
granted,  with  ten  dollars  costs. 

William  H.  Harvey  v.  Nicoll  &  Roy  Company. 

—  Motion  granted,  without  costs. 

Samuel  Parker  v.  Lancashire  Insurance  Com- 
pany.—Motion  grnntiMl,  \*  ith  ten  dollars  costs.  | 

Helen    E.   Lake,  as   Administratrix,   etc.,  of 
Philip    G.    Lake,    ])ecea.sed.    Appellant,    v.  i 
Metropolitan  Street  Railway  Company,  Re- 
spondent.—Judgment  affirmed,  with  costs.  I 
No  opinion.  I 

Otto  II.  Droe^e,  Assignee  for  the  Benefit  of 
Creditors  of  Hans  Reinhardt,  Appellant,  v.  , 
The  Ahrens  and   Ott   Manufacturing  Com-  | 
pany.     Respondent.-    Judgment     alfirmed. 
with  costs.     No  opinion,  [ 

Mary    Hi[?prins,   Respondent,  v.    Metropolitan  , 
Street  Kaihvay  Cinipany,  Ap|>ellant.  — Judg- 
ment affirint'vi,  wiih  o.s'ts.    No  opinion.       '    ' 


Lulu  EmQ,  Respondent,  v.  Frederick  Aldhous,         al64B597 
Appellant— Judgment  affirmed,  with  costs.  _  '  _ 

No  opinion.  34  631 

Thomas  Dolan  and  Others,  Respondents,  v.        nooA  9 
Justus  Rothschild  and  Jacob  Schwab,  De-    ^-V^SS-   r/.« 
fendants.    George  F.   Vietor  and    Others,  al70  NY  567 
Appellants.— Order  affirmed,  with  ten  dol-  ^— — ^— 
lars  costs  and  disbursements.    No  opinion. 

George  F.  Vietor  and  Others,  Respondents.  ▼. 
Jacob  Lewis  and  Martin  M.  Lewis,  Surviving 
Members  of  the  Firm  of  Charles  Lewis  & 
Bros.,  Appellants  —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

Mary  J.  Balz,  as  Executrix,  etc.,  of  Philip  L. 
Balz,  Jr.,  Deceased,  Respondent,  v.  Edward 
C.  Underbill  and  George  Underbill.  Appel- 
lants.— Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    No  opinion. 

In  the  Matter  of  John  J.  W.  Reynolds.—  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

In  t^e  Matter  of  Twelfth  Ward  Park.  (Lot 
No.  160.)  —  There  is  nothing  in  the  papers  to 
show  whether  or  not  there  are  infants  inter- 
ested; no  notice  is  given  to  other  parties  in 
Interest;  notice  must  be  given  to  Nicholas 
Dellagio. 

In  the  Matter  of  Twelfth  Ward  Park.  (Re 
Ramangton  etal.)  —  Notice  must  be  given  to 
mortgagee,  and  certified  copy  order  appoint- 
ing special  guardian  must  be  handed  up. 

In  the  Matter  of  Twelfth  Ward  Park.  (Re 
Barilatl.)— The  report  cannot  be  amended. 
Reference  must  be  ordered  on  notice  to  all 
parties. 

In  the  Matter  of  Twelfth  Ward  Park,  an  ro 
Scangarella  et  al.)  — The  award  being  to 
unknown  owners,  the  city  Is  not  liable  for 
interest.  The  report  in  other  respects 
confirmed. 

William  T.  Gilbert  v.  Benlamin  G.  Ackerman.— 
Motion  granted;  question  settled  as  follows: 
''  Is  the  fourth  separate  defense  contained  in 
the  defendant's  answer  herein  insufficient  in 
law  upon  the  face  thereof  to  constitute  a 
defense? "  (See  Baxter  v.  McDonnell,  154  N. 
Y.  482.) 

John  F.  Reilly  v.  Sicilian  Asphalt  Paving  Com- 
pany.— Motion  denied. 

National  Wall  Paper  Company  v.  Meyer  L. 
Sire,  etc.—  Motion  granted,  with  ten  dollars 
costs. 

Standard  Fashion  Company  v.  Siegel-Cooper 
Company.— Motion  granted  upon  payment 
of  taxable  costs  and  disbursements. 

In  the  Matter  of  Rose  Ferrigan,  Deceased.— 
Motion  denied  upon  payment  of  ten  dollars 
costs. 

George  F.  Vietor  and  Others  v.  Nathan  Lewis. 
—  Slotion  granted,  with  ten  dollars  costs. 

Julius  Weiss,  as  Administrator,  v.  Metropoli- 
tan Street  Railway  Company.—  Motion 
denied. 

Otto  Reissmann  v.  National  Lead  Company.— 
Motion  denied. 

In  the  Matter  of  Anna  Muller,  Deceased.— Mo- 
tion denied,  with  ten  dollars  costs. 

Mary  E  Hauscheld  v.  George  W.  Hauscbeld.— 
Motion  denied. 

In  the  Matter  of  East  One  Hundred  and  Sev- 
enty-sixth Sti-eet,— Motion  granted:  question 
to  be  certified  as  formulate  j  by  corporation 
counsel. 

Eiias  Kempner  v.  Ellen  J.  Potts.—  Motion 
grantetl,  with  ten  dollars  costs. 

Walter  J.  Katte  v.  Lulu  M.  Taylor  et  al.— 
Motion  granted,  with  ten  dollars  costs. 

James  Cameron  v.  Louise  Allan.  — Motion 
granted,  with  ten  dollars  costs. 

In  the  Matter  of  Henry  A.  Frost,  an  Attorney, 
etc.— Motion  granted;  referee's  fees  to  be  a 
county  charge. 
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PROCE^EDINGS 


IK  THE 


Appellate  Division  of  the  Supreme  Court 

FOURTH    DEPARTMENT 


UPON  THE  DEATH  OP 


Hon.  MANLY  C.  GREEN,  Associate  Justice 

KOVEMBEB  22,   1898. 


By  the  Honorable  George  A.  Hardin,  Presiding  Justice : 

Since  tlie  adjournment  of  the  last  sitting  of  this  court  on  the 
seventh  of  October,  death  has  removed  one  of  the  Associate  Justices. 

On  the  tenth  of  October  at  his  home,  in  the  presence  of  his  wife, 
he  fell  into  that  sleep  that  knows  no  earthly  awakening.  He  died 
without  an  admonition  that  the  end  was  near,  peacefully  and  with- 
out physical  suffering.  The  knowledge  of  his  departure  was  com- 
municated to  his  associates,  and  those  who  could  reach  the  city  of 
Buffalo  attended  the  last  rites  over  his  mortal  remains,  and  with  his 
colleagues  in  the  Eighth  District  and  a  large  concourse  of  the  Bar 
of  Erie  and  other  counties,  accompanied  his  family  and  mourning 
friends  to  St.  Mary's  Church  on  the  Hill.  There  the  sacred  and 
solemn  services  for  the  dead  were  rendered  in  the  church  of  his 
affection,  and  from  there  he  was  carried  forth  and  laid  to  rest  in  his 
lot  in  the  beautiful  churchyard  amid  the  tears  and  sorrows  of  the 
large  silent  throng  that  gathered  round  his  grave. 

When  in  the  fall  of  1895,  in  the  designation  of  the  members  of 
this  court.  Governor  Morton  assigned  him  as  one  of  the  Associate 
Justices,  the  Bar  and  Bench  of  the  Eighth  District,  as  well  as  other 
parts  of  the  department,  rejoiced  at  and  approved  of  his  appointment. 

In  January  of  1896  we  came  together  in  the  discharge  of  the 
duties  imposed  upon  us,  and  ever  since  have  been  intimately  asso- 
App.  Div.— Yol.  XXXIY.         80 
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ciated  in  the  performance  of  the  arduous  duties  of  tlie  court,  organ- 
ized to  review  the  decisions  of  judicial  tribunals  of  a  department 
having  nearly  1,800,000  people. 

As  an  associate  Judge  Green  was  endeared  to  us.  He  was  cheer- 
ful, companionable  and  thoughtful;  industrious  and  vigilant  and 
thorough  in  the  examination  of  the  cases  which  came  before  the 
court,  seeking  a  full  knowledge  of  all  the  intricacies  and  features  of 
the  cases  before  reaching  his  conclusions  in  respect  to  them.  His 
opinions  were  the  result  of  careful  study  and  research,  and  in  accord 
with  well-established  precedents  and  authorities. 

In  the  thirty-three  volumes  of  the  reports  of  the  Appellate 
Division  are  found  opinions  of  his  which  will  remain  as  testimonials 
of  his  ability  —  clearness  of  thought  —  perspicuity  of  style,  his 
exhaustive  exploration  of  the  learning  of  the  books. 

He  was  prompt  in  the  sittings  and  in  the  consultation  room,  ever 
ready  to  take  to  himself  his  full  share  of  the  labors ;  with  great 
respect  and  regard  for  his  colleagues,  ever  anxious  to  guard  the 
dignity  and  reputation  of  the  court. 

We  each  and  all  enjoyed  his  society,  and  we  loved  him  for  all  his 
noble  qualifications. 

He  has  gone  to  that  tribunal  from  which  there  is  no  appeal  in  the 
fullness  of  his  strength,  "  no  twilight  —  no  fading."  He  has  done 
his  work.  He  has  earned  his  rest,  and  we  cherish  his  memory  — 
we  lament  his  departure  and  deeply  mourn  our  loss. 


In  Memoriam. 

At  a  meeting  of  the  Rochester  Bar  Association  held  on  Tuesday 
evening,  October  11,  1898,  a  memorial  was  unanimously  adopted 
and  entered  on  its  minutes  as  follows : 

"The  llociiESTER  Bar  Association  is  profoundly  moved  by  the 
sudden  blow  which  has  fallen  upon  the  bench,  the  bar  and  the  State, 
in  the  death  of  Manly  C.  Green. 

"  Only  four  days  ago  his  sturdy  presence  graced  the  bench  of  the 
Appellate  Division  of  the  Supreme  Court  which  he  so  adorned,  and 
his  manly  and  winning  personality  was  most  welcome  to  those  who 
sought  the  judgment  of  that  court. 

"Always  considerate  to  the  bar,  never  failing  in  courtesy,  an 
attentive  listener  to  oral  argument,  conscientious  in  the  examination 
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of  questions  submitted  to  hiui,  and  lucid  and  convincing  in  his  con- 
elusions,  the  bar  had  unusual  satisfaction  in  the  expectation  that  he 
would  continue  to  sit  in  judgment  for  many  years  to  come. 

"  The  messenger  of  death  in  so  unexpectedly  arresting  his  earthly 
career  has  visited  upon  each  member  of  the  Association  a  personal 
loss,  and  brought  to  each  a  personal  grief,  which  words  do  not 
fittingly  describe. 

"  On  motion,  William  A.  Sutherland,  Edward  Harris,  Nathaniel 
Foote,  Joseph  S.  Hun,  Horace  McGuire,  Charles  J.  Bissell  and 
Elbridge  L.  Adams  were  appointed  a  committee  to  represent  tlie 
Association  at  the  funeral  services  Thursday,  October  thirteenth,  and 
to  bring  its  action  to  the  attention  of  the  court." 


Remarks  of  W.  H.  Cdddeback, 
CorpofYition  Counsel,  City  of  Buffalo, 

I  desire  to  second  the  motion  that  has  been  made  to  enter  the 
resolutions  passed  by  the  Rochester  Bar  Association  upon  the 
minutes  of  this  conii;,  and  at  the  same  time  I  desire  to  testify  to  my 
appreciation  of  the  cliaracter  and  ability  of  Justice  Green  and  to 
my  high  regard  for  his  memory. 

When  I  first  went  to  BuflFalo  to  practice  at  the  bar,  one  of  the 
first  attorneys  I  met  was  Manly  C.  Green  —  he  was  opposed  to  me 
in  an  action,  and  I  found  him  then  a  generous,  chivalrous  opponent, 
taking  no  mean  or  unfair  advantage  over  those  who  stood  on  the 
opposite  side  to  him,  and,  winning  his  case,  he  won  it  fairly,  upon 
its  merits.  When  he  came  to  the  bench  he  retained  these  same 
characteristics.  A  kindly,  courteous  judge,  patient,  listening  to  the 
arguments  of  the  young  and  inexperienced  attorney,  which  were 
often  rambling  and  incoherent,  and  studying  out  for  himself  the 
points  they  desired  to  present  and  elaborating:  and  expounding  them, 
and  deciding  the  case,  if  they  were  right,  in  their  favor.  Of  course, 
these  are  the  attributes  of  a  just  judge,  but  they  were  things  that  we 
appreciated.  We  learned  to  love  and  admire  him,  and  now  he  is 
gone.  Cut  short  in  the  pride  of  his  career,  in  the  plentitude  of  his 
powers.  These  are  tilings  that  we  cannot  understand  ;  the  ways  of 
Providence  are  inscrutable,  and  we  can  only  bow  to  the  will  of  the 
Supreme  Being.  At  the  same  time  we  may  do,  as  we  have  done 
here  to-day,  express  our  appreciation  of  a  man  and  of  a  judge,  and 
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that  is  what  I  desire  to  do,  to  second  this  motion  that  has  been  made, 
and  to  ask  the  court  to  place  these  resolutions  upon  the  minutes  of 
the  court,  as  a  tribute  to  and  a  memorial  of  a  just  judge,  and  a  man 
whose  death  we  all  regret. 


Remarks  of  Traoy  C.  Beckee, 
Of  Buffalo  Bar. 
May  it  please  the  Court : 

I  regret  very  much  that,  owing  to  the  practice  which  prevails  in 
the  Bar  Association  of  Erie  county,  no  suitable  memorial  from  that 
association  can  be  placed  before  the  court  at  this  time  upon  the  life 
and  character  of  Judge  Green.  It  has  been  the  practice  of  our 
Bar  Association,  for  several  years  past,  not  to  hold  a  meeting  when- 
ever death  takes  away  from  our  ranks  one  of  our  members,  but  to 
have  a  meeting  at  a  stated  time  during  the  year,  at  which  a  suitable 
memorial  is  presented  in  the  case  of  each  member  who  has  departed, 
and  our  feelings  in  such  appropriate  words  as  should  be  expressed, 
are  expressed  and  recorded.  These  memorials  are  bound  up  in  the 
form  of  a  memorial  volume  which  forms  a  record,  which  is  trans- 
mitted to  the  families  of  our  deceased  brethren. 

Not  only  at  the  suggestion  of  some  of  my  brethren  of  the  Erie 
county  bar,  but  prompted  by  the  feelings  of  my  own  heart,  I  wish 
to  take  advantage  of  this  time  and  place  to  record,  if  I  may  be  per- 
mitted to  do  so,  my  very  sincere,  heartfelt  appreciation  and  love  for 
Manly  C.  Green. 

I  came  to  the  bar  of  Buffalo  shortly  after  he  had  been  admitted. 
I  knew  of  him  as  a  graduate  of  Williams  College,  where  it  was 
said  of  him*  by  his  associates  that  everything  came  easy  to  his  mind; 
that  however  difficult  the  task  imposed  upon  him  might  be  ;  how- 
ever his  generous  social  nature  might  prompt  him  in  his  associations 
with  his  fellow-students  to  neglect  the  business  of  the  hour,  yet, 
when  the  time  came,  almost  by  intuition,  that  bright,  strong  mind 
grasped  the  material  that  was  before  him  and  moulded  it  into  a 
demonstration  of  the  subject  before  the  class. 

These  characteristics  of  very  strong  mental  grasp,  of  a  strong, 
logical  mind,  became  early  manifest  at  the  bar ;  and  at  the  time  I 
settled  in  Jiuffalo,  which  was  a  very  short  time  after  he  had  been 
admitted  to  the  bar,  his  position  was,  in  a  way,  practically  an  assured 
one,  and  he  was  recognized  even  then,  as  he  became  more  definitely 
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recoguized  later  on,  as  a.  man  of  very  high  order  of  mental  power, 
but  at  the  same  time  shedding  a  radiance  and  a  light  around  that 
power,  from  a  serene  and  lovely  social  disposition,  the  memory  of 
which  moved  even  ths  rugged  presiding  justice  of  this  court  to 
tears  when  speaking  of  him. 

Manly  Green  !  What  a  fitting  name !  Manly  in  appearance ; 
manly  by  nature,  as  well  as  Manly  by  name.  Although  I  had  been 
an  opposing  candidate  against  him  for  the  nomination  to  the  Supreme 
Court  bench,  I  was  called  upon  with  others  to  bear  his  remains  to 
their  final  resting  place,  and  as  long  as  I  live  will  nng  in  my  heart 
the  last  despairing  utterance  of  his  dear  wife,  who  could  find  no 
words  to  express  her  love  and  sorrow  as  his  remains  were  being  low- 
ered, except  "  Manly,  Manly  !  " 

He  was  a  manly  man ;  a  strong  man,  a  good  and  lovely  man,  and 
one  who  made  life  worth  living. 

Human  nature  is  sometimes  cold.  Perhaps  too  much  so  in  the 
avenues  of  business ;  perhaps  too  much  so  in  the  avenues  of  our  pro- 
fession ;  too  much  so  upon  the  bench.  Yet  I  have  a  theory  of  life, 
which  I  have  heard  expressed  by  others,  that  no  man  is  truly  great  or 
successful  except  a  man  who  has  a  heart  that  is  manly.  Manly 
Green  had  such  a  heart!     Judge  Green  had  such  a  heart! 

His  heart  is  forever  stilled  by  death.  Never  again  will  we  feel 
his  cordial  presence.  His  opinions  may  be  relegated  to  the  back 
shelves  of  the  book  cases,  as  all  opinions  will  be  as  time  goes  on. 
The  memorials  which  will  be  recorded  to-day  may  also  be  forgotten ; 
but  the  Erie  County  Bar,  and  all  who  came  in  contact  with  Manly 
Green,  will  always  think  of  him  as  their  friend  and  associate, 
their  loyal  friend,  their  helper;  one  to  whom  we  might  go  for 
advice  and  kindly  consideration  in  times  of  need;  and  the  record 
that  he  leaves  behind  him  will  never  perish  so  long  as  we  all  may  live. 


The  following  is  a  report  of  the  proceedings  had  in  the  Appellate 
Division  upon  the  death  of  Judge  Green,  taken  from  the  Buffalo 
Heview  of  November  24:,  1898 : 

"  At  the  opening  of  the  November  sitting  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  at  Rochester,  Presiding  Justice  Hardin 
delivered  an  eloquent  tribute  to  the  memory  of  the  late  Justice  Manly 
C.  Green,  an  associate  justice  of  the  court,  whose  death  occurred 
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during  the  interim  immediately  preceding  the  present  session.  It 
was  with  difficulty  that  utterance  was  given  to  the  sentiments 
expressed  by  the  presiding  justice,  owing  to  the  emotions  which 
seemed  almost  to  overpower  him.  Each  of  the  other  members  of 
tlie  court  were  deeply  affected  and  their  tears  testified  to  the  personal 
loss  sustained  by  them  in  Judge  Green's  death. 

"  At  the  close  of  the  remarks  of  the  presiding  justice,  Hon.  W. 
A.  Sutherland,  Edward  Harris,  Horace  McQuire,  E.  L.  Adams, 
Nathaniel  Foote,  Joseph  F.  Hun,  C.  J.  Bissell,  representing  the 
Rochester  Bar  Association,  presented  resolutions  of  regret  at  the 
loss  sustained  in  the  death  of  Judge  Gkeen,  which  were  read  by 
Mr.  Sutherland. 

"  After  reading  the  resolutions  Mr.  Sutherland  moved  tliat  they 
be  accepted  by  the  court  and  ordered  entered  upon  the  minutes. 

"Edward  Harris  then  rose  and  seconded  the  motion  of  Mr. 
Sutherland. 

"  Corporation  Counsel  Cuddeback,  of  Buffalo,  also  seconded  the 
motion.  He  was  followed  by  Mr.  Tracy  C.  Becker  and  Harry  D. 
Williams,  of  this  city,  who  paid  a  happy  tribute  to  the  memory  of 
Judge  Green  in  a  few  well-chosen  remarks,  followed  by  Patrick  F. 
King,  representing  the  bar  of  Niagara  county. 

"The  Hon.  John  Van  Voorhis  was  the  last  to  second  the  motion, 
and  at  the  conclusion  of  his  remarks  the  presiding  justice  ordered 
the  resolutions  presented  entered  in  the  records  of  this  court." 


Manly  C.  Green  was  born  October  5,  1843,  at  Sardinia,  'New 
York,  where  he  received  his  early  education,  but  later  he  removed 
with  his  father  to  Buffalo,  N.  Y.,  where  he  graduated  from  the 
High  School  of  that  city.  In  1866  he  entered  Williams  College, 
where  he  remained  until  1869  or  1870,  when  he  left  the  college 
without  graduating  and  entei'ed  the  office  of  Bowen  &  Rogere  as  a 
law  student.  He  was  admitted  to  the  bar  in  Rochester,  New  York, 
on  April  10,  1874,  and  soon  after  formed  a  partnership  with  Wool- 
sey  C.  Hopkins  of  Buffalo.  He  was  elected  a  Justice  of  the 
Supreme  Court  in  1891,  and  took  office  on  the  1st  day  of  January, 
1892.  In  1895  he  was  appointed  by  Governor  Morton  to  serve  as 
an  Associate  Justice  of  the  Fourth  Appellate  Division  from  and 
after  January  1,  1896,  in  which  position  he  was  serving  at  his 
death,  which  occurred  October  10,  1898. 
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ABODE : 

See  Domicile. 

ACCEPTANCE  —  Of  negotiable  paper. 
tke  Bills  and  Notes. 

Of  goods  sold. 

^See  Sale. 

ACCIDENT  —  Insurance  against. 
See  Insurance. 

Resulting  from  negligence. 

See  Negligence. 

ACCOBD  AND  SATISFACTION  —  0/ (^to. 

See  Debtor  and  Crbdiix)r. 

ACCOXTNTINO  —  By  executors  and  administrators 
See  Executor  and  Administrator. 

ACTION  —  Proceedings  on  the  trial  of 
See  Trial. 

ADDITIONAL  ALLOWANCE: 

See  Costs. 

ADHINISTBATOB : 

See  Executor  and  Administrator. 

ADOPTION—  Cfa  child. 

See  Parent  and  Child.  .»aok. 

ADVEB8E  POSSESSION  —  F<?7i^'  and  purchaser --title  originating  in  a 
tax  lease,  after  tlie  expiration  of  whidi  the  tenant  has  continued  in  possession  — 
a  title  by  adcerse  possession  must  rest  on  unassailable  proof  thereof. 

See  Ruess  p.  Ewen  484 

ADVEKTISING  — To  be  paidfbr  by  certain  deductions  from  the  price  of  arti- 
cles to  be  purchased — siLch  provision  is  not  applicable  lohere  the  purcliase  is 
agreed  to  be  for  cash. 

See  Contract. 

AFFIDAVIT  —  Injunction  depending  on  the  nature  of  the  action  —  it  cannot 
be  granted  on  an  ajfidatit. 

See  Injunction. 

See  Motion  and  Order. 

AGENT  —  Generally. 

See  Principal  and  Agent. 

ALLOWANCE: 

See  Costs. 

AMENDMENT  —  Of  pleadings. 
See  Pleading. 

APPEAL —  Undertaking  on  apjyeal  given  to  stay  proceedings  on  a  portion 
only  of  the  judgment  ap}yeaUd  from  —  objection  t?iat  it  iras  ineffectual,  and, 
therefore,  without  consideration,  ichen  untenable.]  1.  A  judgment  entered  in 
an  action  directed  the  payment  of  the  costs  of  the  action  to  the  plaintiff  and, 
also,  the  payment  of  a  sum  of  money  to  a  trust  company,  a  party  defend- 
ant, for  the  equal  pro  rata  benefit  of  the  plaintiff  and  all  other  holders  of 
certain  mortgage  bonds  for  whom  the  trust  company  was  the  trustee.    On 
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APPEAL — Contin  ved,  paqb. 

appeal  therefrom  an  undertaking  was  given  to  the  plaintiff  by  which  the 
sureties,  in  case  of  the  affirmance  of  the  judgment  or  the  dismissal  of  the 
appeal,  agreed  to  pay  all  costs  and  disbursements  that  might  be  awarded 
against  the  appellants  and  also  the  amount  directed  by  the  judgment  to  be 
paid  to  the  plaintiff,  but  such  undertaking  contained  no  agreement  to  pay 
the  amount  of  money  adjudged  to  be  paid  to  the  trust  company.  In  pro- 
ceedings subsequently  instituted  by  an  order  to  show  cause  why  the  trust 
company  should  not  be  restrained  from  issuing  execution  under  such  judg- 
ment, an  undertaking  was  given  to  secure  the  payment  of  such  amount 
directed  to  be  paid  to  the  trust  company,  upon  the  giving  of  which  all  pro- 
ceedings of  the  trust  company  in  enforcement  of  the  judgment  were  stayed 
until  the  hearing  and  determination  of  the  appeal. 
In  an  action  upon  the  undertaking  given  to  the  plaintiff, 
Held,  that  tliat  undertaking  operated,  so  far  as  the  plaintiff  was  concerned, 
to  stay  proceedings  upon  tliat  portion  of  the  iudgment  which  awarded  the 
costs  to  him;  that  the  sureties  thereon  could  not  resist  the  enforcement 
thereof  upon  the  ground  that  it  was  not  effectual  to  stay  proceedings  upon 
the  judgment,  and  that  there  was,  therefore,  no  consideration  for  it. 

O'Beirne  v.  Gary 328 

2. Beargument  —  a  failure  to  discuss  in  the  prevailing  opinion  aques 

tion  discussed  in  the  dissenting  opinion  —  who  cannot  take  advantage  of  it.\ 
The  fact  that  a  prevailing  opinion  of  the  Appellate  Division,  delivered  on 
the  determination  of  an  appeal  from  a  judgment  sustaining  a  demurrer  inter- 
posed by  one  of  the  defendants  in  an  action,  fails  to  discuss  a  question 
relating  to  the  status  of  another  non-demurring  defendant,  which  question 
was  considered  in  the  dissenting  opinion  of  that  court,  does  not  show  that  the 
question  was  overlooked;  and  if  it  were,  the  point  would  not  be  available 
to  the  demurring  defendant  upon  a  motion  by  her  for  a  reargument.  or  for 
leave  to  appeal  to  the  Court  of  Appeals.     Chatterton  t,  Chatterton 245 

3.  A  notice  of  appeal,  wlien  improper .  ]     Where  exceptions  are  ordered 

to  be  heard  at  the  Appellate  Division  in  the  first  instance  upon  the  dismissal 
of  the  complaint  by  the  court  at  the  trial,  and  judgment  is  suspended  until 
the  hearing  and  decision  thereon,  the  service  of  a  notice  of  appeal  is  both 
unnecessar}*^  and  improper.    Battersby  v.  Collier 347 

4. Appeal  where  a  motion  to  withdraic  a  juror  is  denied]  The  Appel- 
late Division  will  rarely  reverse  the  action-  of  the  trial  court  in  denymg  a 
motion  to  withdraw  a  juror.  It  will  not  do  so  where  counsel  was  aware  of  the 
relief  necessary  two  months  before  the  trial,  and  failed  to  make  the  proper 
motion  at  Special  Term.     Zimmer  v.  Chew 504 

Costs — a?i  order  not  aUoicing  costs,  reversed  with  costs  —  items  for  making 

and  serving  a  case  and  for  stenograpliefs  minuteH,  not  propei\ 

See  Matter  of  Board  of  Street  Opening 500 

Fiduciary  relation  —  transfer  of  land  alleged  to  hnve  been  induced  by  — 

absence  of  a  finding  to  that  ejff^'ict  in  the  record  on  appeal. 

See  Bullenkamp  r.  Bullenkamp 193 

Xew  trial  on  the  ground  of  neicly -discovered  evidence  —  it  may  be  granted 

after  appad  taken  and  judgment  affirmed — laches. 

See  Keister  r.  Bankin 288 

A  defense  not  set  up  in  the  answer  nor  suggested  upon  the  trial  cannot  be 

successfully  urged  on  apj)eal. 

Ste  Worth  v.  City  of  Brooklyn 223 

Police  officer  —  proceedings  for  his  removal  —  effect  of  a  failure  of  the 

record  to  nhoir  that  witnesses  were  sworn. 

Sr  Pkople  ex  hkl.  Ballaud  v.  Moss 475 

APPLICATION  OF  PAYMENTS : 

Sjc  Payment. 

ARREST —  False  imprisonment  —  a  railroad  cotnpany  is  not  bound  by  an 
unauthorized  arrest,  made  in  its  station,  of  one  not  a  paMenger  —  what  acts  of 
a  railroad  *' detrctire,''  towards  a  pt  rson  already  arrested,  are  not  within  the 
scope  of  his  ei/f/floyment. 

See  Penny  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 10 
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ASSIGNMENT  —  Failure  to  record  an  assignment  for  creditors,  executed 
Saturday  afternoon,  until  after  a  creditors"  meeting  held  the  foUotcing  Monday  at 
two  P.  M, —  it  does  not  establish  fraud.]  1.  The  fact  that  a  general  assignment 
for  the  benefit  of  creditors,  executed  Saturday  afternoon,  when  the  county 
clerk's  oflice  is  closed,  is  not  recorded  until  after  a  meeting  of  the  creditors  is 
held  at  two  o'clock  on  the  following  Monday,  does  not  establish  fraud  in  the 
assignment,  nor,  where  it  appears  that  the  creditors  at  the  meetipg  requested 
the  assignee  not  to  record  it,  and  that  he  only  did  so  because  an  attachment 
was  obtained  by  one  of  them  on  tbe  ground  that  the  assignment  was  fraudu- 
lent, is  the  neglect  of  the  assignee  to  record  the  assignment  even  a  subject 
of  criticism.    Irving  If  at.  Bakk  c  Wilson  Bkos.  Co 481 

2.  Cash  sales  made  by  an  assignee  before  filing  his  bond.]    The  fact  that 

the  assignee  has  sold  small  articles  of  property  for  cash  before  he  has  filed  his 
bond,  the  sales  having  been  made  with  the  consent  of  the  creditors  attend- 
ing a  meeting  at  which  the  party  subsequently  objecting  thereto  was  present, 
does  not  afford  a  just  ground  of  complaint.     Id. 

3. Neglect  of  an  assignee  to  pet  form  his  statut&ry  duties.]    Semble,  that 

the  neglect  of  an  assignee  to  record  an  assignment,  or  to  do  any  other  act 
required  by  the  statute,  simply  furnishes  a  ground  for  his  removal .  and  does 
uot  impair  the  title  to  the  property  assigned  or  affect  the  validity  of  the 
instrument  in  any  way.     Id. 

4.  Assignee  —  compromise  agreement  made  by  the  debtor  with  his  cred- 
itors — appointment  of  the  debtor  as  receiver  of  the  assigned  property  xo  con- 
duct business  therein  prim"  to  the  settlement  of  the  assignee's  claim  for  commis- 
sions.] Where  a  debtor,  after  making  an  assignment  for  the  benefit  of 
his  creditors,  effects  a  compromise  with  all  of  them,  leaving  no  claim  out- 
standing against  the  assigned  property,  except  that  of  the  assignee  for 
his  commissions,  the  court,  although  it  may  not,  piior  to  a  settlement 
of  such  claim,  direct  a  rctransfer  of  the  assigned  property  to  the  assignor, 
may,  where  the  non  user  of  such  property,  consisting  of  a  summer  hotel, 
is  likely  to  result  in  serious  loss,  and  the  as.signee  makes  no  attempt  to 
carry  on  the  hotel  business  therein,  properly  appoint  the  assignor  a  receiver 
of  the  property,  w^hich  is  thus  retained  within  the  custody  and  under  the 
control  of  the  court,  in  order  that  he  may  conduct  the  hotel  business 
therein  for  the  ensuing  season,  he  being,  by  reason  of  his  previous  experience 
as  proprietor  of  the  hotel,  a  competent  person  to  do  so.     Dickinson  d.  Earle  .  559 

Receiver  appointed  in  supj^lementary  proceedings  —  his  rights  as  against 

an  assignee  of  the  debtor  —  his  substitution  in  a  pending  litigation — rights  of 
the  attorney  in  such  suit. 

See  FiTZPATRiCK  v.  Moses 242 

ASSOCIATION  —  Taxation  —  medical  society  organized  under  chapter  94  of 
Vie  Lairs  of  1818  —  it  is  not  exempt  from  taxation  under  c7tapter49S  of  the  Laws 
of  1893. 

See  People  ex  rel.  Medical  Society  o.  Nepf 83 

For  insurance. 

See  Insurance. 

ATTORNEY  AND  CJJLENT  —  Transfer  by  a  client  to  her  attorney^ a 
court  refusing  to  alloir  further  evidence  uixm  the  question  of  consideration  should 
not  submit  the  question  of  consideration  to  the  jury. 

See  Lyon  p.  Brown ! 323 

Receiver  appointed  in  SKpph'nuntary  prtKevdings  —  Ids  rights  as  against 

afi  assignee  of  the  debtor  —  his  sufjHtitution  in  a  pending  litigation  —  rights  of 
tfie  attorney  in  such  suit. 

See  FiTZPATRiCK  v.  Moses 242 

AUCTION  —  S<iks  {other  than  judicial  sales)  of  real  property  at. 
See  Vendor  andPitrcuaser. 

AXTDIT—  Of  county  accounts. 
See  County. 

App.  Div.— Yol.  XXX  IV.         81 
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BAILMENT  —  Loss  of  goods  by  fire  —false  representations  as  to  t?ie  fireproof 
duiracter  of  warehouse  buildings. 

See  DiETZ  v.  Yetter 453 

BANKING  —  Bank  directors  —  tlieir  liability  far  declaring  dividends  —  the 
question  whether  renewal  notes  were  impi^operly  credited  as  assets,  how  deter- 
mined.] An  action  was  broiifflit  by  a  receiver  of  a  bank  to  recover  from 
the  directors  thereof  dividends  declared  by  them,  on  the  ground  that  at  the 
time  the  dividends  were  declared  the  bank  had  no  surplus  profits,  and  that, 
although  there  was  an  apparent  surplus,  it  was  created  by  certain  notes 
improperly  credited  as  assets,  which,  while  by  their  tern^  thev  were  not  in 
default  with  interest  unpaid  for  over  a  year,  were  renewals  of  previous 
obligations  extending  back  for  a  long  period  of  time,  during  which  no  inter- 
est or  principal  had  been  paid,  except  so  far  as  the  interest  was  included  in 
the  amount  of  the  renewal  notes  or  in  separate  obligations. 

Held,  that  it  was  proper  to  submit  to  the  jury  the  question  whether  the 
notes,  taken  in  renewal  of  previous  obligations,  with  the  addition  of  the 
interest  thereon,  were  taken  in  the  due  course  of  business  and  whether  the 
amount  of  accrued  interest  included  in  the  new  notes  represented  loans  of 
money  such  as  w^ould  have  been  made  apart  from  any  prior  relation  of  the 
debtors  to  the  bank,  or  whether  they  were  taken  merely  to  cover  defaulted 
debts,  described  in  section  26  of  chapter  G89  of  the  Laws  of  1892. 

Dyxman  v.  Keeney 45 

ThJ  title  of  a  bank  to  a  check  deposited  —  it  is  not  subject  to  equities 

between  tlie  drawer  and  the  dejjositar — when  a  check  becomes  due  —  effect  of 
enlarging  a  protested  check  back  to  the  account  of  the  depositor. 

See  Riverside  Bank  v.  Woodhaten  Jung.  L.  Co 259 

Trust — the  effect  of  depositing  money  with  a  trust  company  in  the  name 

of  the  depositor  as  trustee  for  another  —  when  it  does  not  create  an  irrecociible 
trust. 

See  Detlin  v.  Hinman 107 

BASTARDY: 

See  Parent  and  Child. 

BHiLS  AND  NOTES  —  An  order  which  was  not  an  accepted  bill  of  exchange  — 
dffenses  between  maker  and  acceptor  available  to  tlte  acceptor  against  tfie  payee  — 
proof  that  the  acceptor  hud  set  up,  in  anotJiei^  action  by  the  maker,  the  accept- 
ance of  the  order,  does  7iot  establish  an  estoppel.]  1.  An  instrument  in  the 
following  form: 

"  New  York,  July  20,  1895. 
"  Charles  F.  Fontham, 

''105  West  95th  St.,  City: 
"  Dear  Sir.—  Please  pay  to  the  American  Boiler  Company,  No.  94  Center 
street,  city,  the  sum  of  One  hundred  eighty-seven  and  15/100  ($187.15) 
dollars,  and  charge  the  same  to  my  account  on  heating  contract  at  64  West 
99th  street,  and  oblige,  "Yours  respectfully, 

"H.  J.  APGAR. 

"  Accepted,  and  I  agree  to  pay  the  sum  specified  herein  within  sixty  days 
from  date.  ' '  CHARLES  F.  FONTHAM, 

*•  105  W^est  95th." 

is  a  mere  order  on  a  fund  and  is  not  an  accepted  bill  of  exchange,  and  in  an 
action  brought  thereon  by  the  payee  against  the  acceptor,  the  latter  has 
the  right  to  show  that  there  was  nothing  due  under  the  heating  contract  to 
the  drawer  of  the  order. 

The  fact  that,  in  an  action  upon  the  heating  contract,  brought  by  the 
drawer  of  the  order  against  Fontham,  for  moneys  alleged  to  be  due  there- 
under, Fontham  set  up  the  acceptance  of  this  order  as  a  payment  is  not  suflft- 
cient  to  establish  a  right  on  the  part  of  the  American  Boiler  Company  to 
recover  upon  such  in.strument,  unless  it  is  made  to  appear  that  in  that  action 
this  sum  had  actually  been  charged  as  a  payment  on  account  of  a  sum 
which  had  been  found  due  to  the  drawer  of  the  order  under  the  heating  con- 
tract.   American  Boiler  Co.  v.  Fontham 294 
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BTTJjS  and  "NOTJSS— Continued.  paos. 

2. Note  —  indorseynent  in  Hank  —  evidence  as  to  ownership  —  its  smren- 

del*  to  the  holder  by  his  pledgee.]  The  indorsement  of  a  note  in  blank  by 
the  payee  and  its  production  by  the  plaintiff  in  an  action  thereon  are  prima 
facie  evidence  of  the  latter's  ownership  of  it,  and  the  existence  of  subse- 
quent indorsements  does  not  affect  this  presumption,  especially  where  they 
are  canceled. 

The  fact  that,  three  days  before  the  note  was  made,  the  payee  gave  to  the 
plaintiff  in  the  action  a  power  of  attorney  to  collect  and  receive  all  moneys 
payable  to  him,  and  that  the  plaintiff  received  the  note  for  the  payee  and 
acknowledged  payment  of  a  part  of  it,  does  not  necessarily  rebut  the  legal 
presumption  of  ownership  in  the  plaintiff  or  establish  that  he  was  a  mere 
collecting  agent.* 

The  surrender  of  the  note  by  a  pledgee  and  creditor  of  the  plaintiff  implies 
either  that  the  debt  has  been  paid  or  that,  though  not  paid,  the  pledgee 
intended  to  relinquish  his  lien  upon  the  note,  and  justifies  the  parties  liable 
upon  the  note  in  paying  it  to  the  plaintiff.     Zimmeu  t.  Chew 504 

3. Intent  of  a  firm  indorsement,  hoic  shoicn.]   A  written  agreement  bye 

corporation  to  indorse  a  series  of  notes  to  facilitate  their  discount  by  cer- 
tain firms,  is  competent  evidence  that  a  note  of  such  series,  subsequently  exe- 
cuted, was  indorsed  by  said  corporation  with  the  intention  of  giving  the 
makers,  one  of  the  firms  specified  in  the  agreement,  credit  with  the  payee. 

A  firm  which,  on  the  seventh  of  August,  agreed  to  become  liable  as  a 
joint  maker  oa  a  note  given  for  the  purchase  of  land  in  which  it  was  to 
nave  an  interest,  will  not  be  presumed,  on  the  ninth  of  the  same  month, 
to  have  indorsed  such  note  with  the  intent  that  it  should  involve  no  liability 
whatever  on  its  part  to  the  seller  of  the  land;  and  the  fact  that  it  was 
agreed  that  a  certain  company  should  become  a  second  indorser,  and  that 
the  firm  should  indemnify  it  against  all  loss  by  reason  of  its  indorsement, 
the  company  thus  becoming  a  surety  with  a  right  of  recourse  against  the 
firm,  is  cogent  evidence  that  the  firm  was  also  liable  on  its  indorsement 
directly  to  the  payee  of  the  note. 

In  an  action  upon  such  a  note,  one  of  the  makers  may  testify  as  to  what  was 
said  to  him  by  a  member  of  the  firm  indorsing  the  note  in  regard  to  the  giv- 
ing of  the  note;  and  may  also  testify  as  to  what  the  member  of  the  firm  said 
in  reference  to  the  responsibility  of  the  indorsers,  and  may  state  the  nature  of 
the  transaction  under  which  the  note  was  given  to  the  plaintiff,  and  the  plain- 
tiff may  also  properly  be  asked  whether  he  accepted  the  note  on  the  faith  of 
the  indorsements.    Id. 

4. Banki}}{f — the  title  of  a  bank  to  a  check  deposited — it  is  not  subject 

to  equities  beticeen  the  draicer  and  tJie  depositor.]  Where  a  customer  of  a  bank 
deposits  in  his  general  deposit  account  a  check  drawn  to  his  order  and 
indorsed  by  him,  and  immediately  thereafter  draws  a  check  upon  such 
account  and  witlidraws  therefrom  the  amount  of  such  deposit,  the  bank 
becomes  vested  with  a  title  to  the  check  so  deposited,  which  is  not  subject 
to  equities  existing  in  favor  of  the  drawer  of  the  check  as  against  the  custo- 
mer, such,  for  example,  as  that  the  check  was  given  without  consideration 
or  for  a  consideration  which  failed,  namely,  in  exchange  for  another  check 
transferred  by  the  customer  to  the  drawer  upon  a  representation  made  by 
the  customer  that  it  was  good,  the  check  being,  in  fact,  worthless. 

Riverside  Bank  v.  Woodiiaven  Junc.  L.  Co 859 

5. When  a  ch^ck  becomes  due]    The  check  so  deposited  is  taken  by  the 

l^ank  before  maturity,  as  a  check  is  not,  strictly  speaking,  due  until  pay- 
ment thereof  is  demanded  within  a  reasonable  time.     Id. 

6. Effect  of  charging  a  protested  check  back  to  the  account  of  the  depositor.] 

The  bank's  right  to  recover  the  amount  of  the  check  from  the  drawer  is 
not  affected  by  the  fact  that,  by  a  bookkeeper's  entr}',  made  subsequent 
to  the  protest  of  the  check,  the  bank  charged  the  amount  of  the  check  back 
to  the  account  of  the  depositor.     Id. 

Payment  —  delirery  by  a  vendee  to  his  vendor  of  checks  stated  to  be  in  full 

payment  —  retention  of  the  checks  by  the  vendor^  who  states  that  he  will  accept 
them  upon  account. 

See  WisNER  r.  Sciiopp 199 
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BOARD  —  Of  county  officers. 
See  County. 

BONA  FIDE  PUBCHASEB  —  Of  real  property. 

See  Vendor  and  Purchaser.  paok. 

BOND  —  Dismissal  for  a  failure  to  prosecute  —  the  judgment  determines  the 
right  to  an  injunction  pendente  lite  —  action  on  the  undertaking  —  reference  to 
compute  damages  thereunder. 

See  Dk  Bzrard  v.  Prial 502 

BOOK  —  Of  account. 
See  Evidence. 

BOOKS  AND  PAPERS  —  Inspection  of. 
See  Discovery. 

BROKER: 

See  Principal  and  Agent: 

"BiROOKLYN  —  07'eater  lieio  York  charter,  section  1873  —  assistant  derk  in 
the  court  oj  a  justice  of  the  peace  in  tlie  city  of  Brooklyn  —  when  his  term  expires 
—  not  affected  by  any  auction  of  the  hoard  of  estimate  and  apportionment. 

See  3IcKenna  v.  City  of  New  York ." 152^ 

Greater  New  York  —  a  veteran  appointed  inspector  of  street  cleaning  of 

the  city  of  Brooklyn  subsequently  transferred  to  tlie  same  department  of  Greater 
New  York — -poicer  of  the  street  commissioner  to  remove  him. 

See  People  ex  rel.  Schumann  v.  McCartney 19 

A  veteran  a  subordinate  officer  in  Brooklyn —  not  removable  at  pleasure 

by  the  officer  of  the  city  of  Greater  New  York  under  whose  direction  lie  is  after 
the  consolidation  —  his  rejnedy  to  prevent  remoral. 

See  People  ex  rel.  Tate  v.  Dalton C 

Exenditures  of  the  county  derk  of  Kings  county  in  the  care  of  county 

records  are  a  charge  against  t/w^  city  of  Brooklyn  —  audit  of  the  claim. 

See  Worth  v.  City  of  Brooklyn 23S 

CALENDAR—  0/  causes  for  trial. 
See  Trial. 

CASE  —  On  appeal. 
See  Appeal. 

CAUSE  —  Of  an  accident. 
See  Negligence. 

CERTIFICATE  OF  NOMINATION  —  Filing  of 
See  Election. 

CERTIORARI  —  Betiew  of  an  alleged  a'fjudication  by  certiorari — who  is  an 
aggrieved  party  entitled  to  the  ii^rit.\  A  person  who  is  deprived,  by  the  dis- 
continuance of  a  street  by  the  trustees  of  a  village,  of  th«  only  direct  way 
to  reach  the  shore  of  a  harbor,  which  is  about  two  blocks  distant  from  his 
dwelling,  and  is  thereby  "  compelled  to  make  a  considerable  detour  to  the 
north  in  order  to  reach  the  same,  and  by  reason  thereof  he  is  put  t6  great 
inconvenience  and  the  value  of  his  property  is  materially  lessened,"  is  a  party 
aggrieved  by  the  determination  and  is  entitled  to  review  the  same  by 
certiorari. 

It  is  not  necessary,  in  order  to  make  him  a  party  aggrieved,  that  the  action 
of  the  village  board  should  be  such  as  to  entitle  him  to  maintain  an  action  for 
damages.        People  ex  rel.  Mershon  v.  Shaw 61 

A  veteran  a  subordinate  officer  in  Brooklyn —  not  removable  at  pleasure 

by  the  officer  of  the  city  of  Greater  Neic  York  under  tchose  direction  he  is  after 
the  conisoliddiion — his  remedy  to  pre  cent  removal. 

See  People  ex  rel.  Tate  r.  Dalton 6 

CHATTEL—  Z>£*c  of  chattels. 

See  Personal  Property. 

—  Sile  of. 

See  Sale. 
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CHECK: 

See  B1LL8  AND  Notes. 

CHILD: 

See  Parent  and  Child. 

CITY: 

See  Municipal  Corporation. 

CITY  STREET : 

See  Municipal  Corporation. 

CIVIL  BIGHTS : 

See  Constitutional  Law.  faoe 

CIVIL  SERVICE—  City  ofNeio  York  —  an  inspector  of  water  supply  to  ship^ 
ping  is  not  a  **  regular  clerk**  —  application,  by  such  inspector,  for  reinstate- 
ment  —  conclusion  in  his  application  that  he  is  only  subject  to  removal  for  cause. 

See  People  ex  rel.  Warschauer  v.  Dalton 302 

A  veteran  a  subordinate  officer  in  Brooklyn  —  not  removable  at  pleasure 

by  the  officer  of  tlie  city  of  Greater  New  York  under  whose  direction  he  is  aft^r 
the  consolidation  —  his  remedy  to  prevent  ^'emoval. 

See  People  ex  rel.  Tate  v.  Dalton 6 

Greater  New  York  —  a  veteran  appointed  inspector  of  street  cleaning  of 

the  city  of  Brooklyn  subsequently  transferred  to  the  same  department  of  Greater 
Nei.0  York  —  power  of  the  street  commissioner  to  remove  him. 

See  People  ex  rel.  Schumann  p.  McCartney    19 

Police  officer  —  proceedingsfof  his  removal — effect  of  a  failure  of  tJie  record 

to  s/iote  that  witnesses  were  sworn  —  testimony  of  Vie  officer  which  establishes  tite 
enlarges  made  against  him. 

See  People  ex  rel.  Ballard  v.  Moss 475 

Greater  Niew  York  charter  —  Hght  of  the  mayor  to  remove  an  aqueduct 

commissioner  —  it  is  not  affected  by  section  518  of  the  charter. 

Set  People  ex  rel.  Green  v.  Van  Wyck 578 

DiscJiarge  of  a  veteran,  an  inspector  of  the  dock  department  of  the  city  of 

New  York  —  wJien  unauthorized. 

See  People  ex  rel.  Cunliffe  v.  Cram 313 

Veteran  discliarged  by  his  offiee  being  abolislied  in  bad  faith  —  laches  in 

making  application  for  a  mandamus. 

See  Matter  op  McDonald 512 

CLERK  —Of  a  county. 
See  County. 

CODE  OF  CIVIL  PROCEDURE  — g§  182,  183,  dQ9  — Attempt  to  begin  an 
action  by  mailing  a  summons  to  a  sJienff  which  reaches  him  after  his  term  has 
expired  —  relation  of  the  oxitgoing  to  the  incoming  sheriff. 

See  LiTTLEjoHN  V.  Leffing  well 185 

§  440  —  Service  of  summons  by  public<ition  —  when  a  second  order  therefor 

is  properly  obtaineil  to  protect  the  plaintiff  — sufficiency  of  the  order  under  sec- 
tion 4J4O,  Code  of  Civil  Procedure. 

See  Littlejohn  v.  Leffingwell 185 

§  534  —  Insurance  policy — setting  forth  a  copy  thereof  in  tJie  complaint 

tJierein. 

See  Sullivan  v.  Spring  Garden  Ins.  Co 128 

§  832  —  Evidence  —  a  determination  of  police  commissioners  is  not  a 

*'  c^mviction"  under  section  832  of  tfie  Code  of  Cioil  Procedure,  and  section  714 
of  the  Penal  Code. 

See  People  v.  Sullivan 544 

§  885  —  Neither  the  fact  of  the  existence  of  an  instrument,  nor  its  delivery 

by  a  client,  are  communicatious  made  by  the  latter  to  an  attorney. 

See  ScHATTMAN  c.  Am.  Credit  Indemnity  Co 392 

§  920  —  A  commissioner  appointed  by  the  cmirt  of  n  foreign  State  lias  no 

power  to  commit  a  recalcitrant  witness  to  jail  in  the  3tate  of  New  York  — 
power  of  tJie  Legislature. 

See  People  ex  rel.  MacDonald  v.  Leubischer 577 
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§  l^'d  —  Partition  —  an  interlocutory  judgment  should  provide  for  an 

apparent  existing  lien  —  the  question  as  to  wfio  was  the  judgment  debtor  mil  not 
he  determined  on  affldatits — who  is  not  a  bona  fif^Q  purchaser. 

See  Kelly  r.  Werner 68 

S§  1825, 1826  —  Application  for  leare  to  issue  an  execution  against  execu- 
tors—  the  suii'ogate  may  require  an  intermediate  accounting  by  the  executors  — 
Statute  of  Li?nitations. 

'See  Matter  of  Congregational  Unitarian  Soc 387 

§  2328 —  Committee  of  an  incompetent  jjerson  —  residence  of  the  incom- 
petent within  section  2323,  Code  of  Civil  Procedure  —  an  order  made  in  the 
wrong  distnct  is  in'egular,  not  void. 

See  Matter  of  Porter 147 

§  2325 —  Committee  of  an  incompetent  person  —  residence  oftJie  incom- 
petent trilhin  section  2328,  Code  of  Civil  Procedure  —  an  order  made  in  the 
wrong  district  is  irregular,  not  void. 

See  Matter  of  Porter 147 

§  2469,  subd.  4  —  Receiver  appointed  in  supplementary  proceedings  —  his 

rights  as  against  an  assignee  of  the  debtor. 

See  FiTZPATRicK  v.  Moses 242 

rSce  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this 
volume.] 

COLLATEUAL—  To  secure  an  indebtedness.  ' 
See  Debtor  and  Creditor. 

COMMISSION—  Of  a  receiver. 
See  Receiver. 

COMMITTEE—  Of  an  insane  person. 
See  Insane. 

COMPENSATION—  Of  attorneys. 
See  Attorney  and  Client. 

COMPLAINT: 

See  Pleading. 

COMPROMISE  —  Building  contra/^t  —  a  written  adjustment  of  differences 
between  the  p^irties  thereto  is  conclusic-e  in  the  absence  of  fraud — what  is  an 
unliquidated  claim. 

See  Emslie  v.  Livingston 133 

CONDITION  —  In  an  insurance  policy. 
See  Insurance. 

Of  a  mortgage. 

See  Mortgage. 

CONDITIONAL  SALE: 

See  Sale. 

CONSPIRACY  —  Sufficiency  of  an  indictment  alleging  an  agreement  between 
a  public  officer  and  a  ptnvate  person  by  which  tJie  officer  is  to  violate  his  duty  — 
specification  of  the  time  —  alUgation  that  "  TJieodore  B.  Willis,  as  commissioner 
of  city  tcorks,"  entered  into  a  conspiracy. 

See  People  v.  Willis 203 

CONSTITUTIONAL  LAW  — ^/i  ex  parte  final  commitment  of  an  ineM- 
aie  woman  to  the  care  of  a  private  corporation  is  invalid.]  1.  A  commit- 
ment, under  chapter  467  of  the  Laws  of  1892,  of  an  inebriate  female  to  St. 
Saviour's  Sanitarium,  a  private  corporation,  for  the  term  of  one  year  from 
the  date  thereof,  or  for  so  much  of  said  term  as  may  be  necessary,  in  the 
iudgment  of  the  trustees  of  said  corporation,  for  treatment  and  reformation, 
issued  in  a  proceeding  instituted,  carried  on  and  concluded  without  notice 
to  the  person  so  committed,  without  a  hearing  and  without  her  presence. 
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is  not  due  process  of  law  —  such  commitment  being  final  in  its  nature  and 
not  a  mere  temporary  one  intended  to  restrain  the  person  committed  dur- 
ing periods  of  danger. 

People  ex  iiel.  Ordway  v.  St.  Saviour's  Sanitarium 863 

2.  The  commitment  cannot  be  tipfteld  as  a  temporary  one. '\  Such  a  com- 
mitment is  not  valid  as  a  temporary  one,  under  which  proceedings  might 
be  entertained  to  investigate  the  condition  of  the  person  committed,  as  no 
investigation  after  commitment  is  authorized  by  the  statute  under  which  it 
was  issued.     /(/. 

3.  A  provision  for  a  subsequent   review  by  Mbeas  coiyus  is  not  due 

process  of  law.]  Tlie  provision  of  the  statute  in  question,  declaring  that 
nothing  contained  in  the  act  shall  be  construed  to  limit  the  power  of  the 
courts  to  review  by  habeas  corpus  the  detention  of  any  person  committed 
under  the  act,  is  not  a  provision  for  due  process  of  law,  as  that  terra  means 
process  issued  before  final  judgment  is  rendered.     Id. 

4.  Temporary  summary  commitments  of  alleged  %)icompetent  and  dan- 
gerous ])ersons  are  proper.  ]  Temporary  summary  commitments  are,,  however, 
just  as  valid  in  the  case  of  alleged  incompetent  and  dangerous  persons  as  they 
are  in  the  case  of  alleged  criminals,  who  are  held  in  confinement,  if  not  bailedf, 
until  they  may  be  put  upon  trial,  and  the  constitutional  provisions,  relating 
to  due  process  of  law,  do  not  exclude  proper  and  reasonable  police  laws 
and  regulations  relating  to  temporary  confinement  and  restraint  until  trial, 
or  until  a  hearing  can  be  had.     Id. 

5.  ^Jffect  of  tfie  voluntary  surrender  of  tlie  inebnate.]     The  fact  that  the 

inebriate  voluntarily  surrendered  herself,  with  knowledge  of  the  commit- 
ment and  of  the  period  of  time  for  which  she  was  committed,  and  of  the 
conditions  under  which  the  commitment  was  issued,  does  not  bind  her  to 
remain  in  the  institution  for  anv  particular  period,  and  cannot  be  regarded 
as  a  waiver  of  her  right  to  withdraw  therefrom  at  any  time  when  she  pleases 
so  to  do.     Id. 

0. A  commissioner  appointed  by  the  court  of  a  foreign  State  has  no  power 

to  commit  a  recalcitrant  witness  to  jail  in  tJie  State  of  New  York.]  A  mandate 
issued  under  section  920  of  the  Code  of  Civil  Procedure  by  a  notary  public 
of  the  State  of  New  York,  appointed  under  the  laws  of  another  State  a  com- 
missioner to  take  the  testimony  of  a  witness  residing  in  the  State  of  New  York 
in  an  action  pending  in  such  other  State,  which  recites  that  certain  pertinent 
and  proper  questions  were  propounded  to  the  witness  and  that  the  witness 
refused  and  continues  to  refuse  to  answer  each  and  every  of  said  questions, 
but  does  not  in  terms  adjudge  the  witness  guilty  of  contempt,  and  which 
commands  the  city  marshal  to  place  the  witness  in  the  custody  of  the  sheriff 
and  directs  the  sheriff  to  receive  him  into  his  custody  and  to  confine  him 
in  the  county  jail  "  until  he  shall  submit  to  answer  the  said  questions  and 
each  thereof,  so  put  to  him  by  counsel  for  plaintiffs  in  said  action,  or  is  other- 
wise discharged  according  to  law,"  does  not  constitute  due  process  of  law  and 
is  void.     People  ex  rel.  3IacDonald  v.  Leubiscuer 577 

7. Power  of  the  Legislature.]    The  Legislature  of  the  State  of  New 

York  has  no  power  to  confer  upon  an  individual,  who  has  no  judicial  power 
vested  in  him  either  by  the  Constitution  or  the  Legislature  of  that  State,  and 
is  not  connected  in  any  way  with  any  of  the  courts  or  bodies  thereof  in  whom 
the  judicial  power  is  vested,  the  authority  to  issue  a  process  by  which  a  per- 
son may  be  deprived  of  his  liberty  or  his  property.     Id. 

8. Statutory  construction.]  The  court  will  not  so  construe  a  stat- 
ute as  to  bring  it  into  conflict  with  the  Constitution  either  of  the  State  of  New 
York  or  of  the  United  States,  in  their  provisions  relating  to  the  obligations  of 
contracts.     Koelesch  c.  City  op  New  York 98 

Long  Island  City  —  chapter  141,  Imws  of  1896,  relating  to  the  tax  on 

foreign  insurance  companies,  is  a  "  special  city  law  "  —  it  was  not  legally  passed. 

See  Exempt  Firemen  Assn.  v.  Trustees 138 

County  of  Nassau  —  section  5  of  chapter  588,  Laws  of  1898,  providing 

for  a  board  of  supervisors  of  that  county,  is  constitutional. 

See  Matter  of  Noble 55 
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CONSTRUCTION  —  Of  constitutional  provisions. 
See  Constitutional  Law. 

Of  contracts. 

See  Contract. 

Of  deeds. 

See  Deed. 

Of  statutes. 

\See  Session  Laws. 
See  Statute. 

Of  wills, 

*See  Will.  page. 

CONTEMPT —  Of  court  —  refusal  of  a  judgment  debtor  to  deliver  to  a  receiver 
possession  of  his  property  whic/i  is  commingled  tcith  goods  consigned  to  him  as 
agent]  1.  A  judgment  debtor,  who  Ims  been  ordered  by  the  court  to 
deliver  to  a  receiver  appointed  in  supplementary  proceedings  "  all  property 
and  money  now  in  his  possession  or  under  his  control  belonging  to  him  and 
not  exempt  by  section  2463  of  the  Code  of  Civil  Procedure."  is  not  excused 
from  complying  with  a  demand  made  b}'  such  receiver  for  "  possession 
and  control  of  the  business  and  property  "  at  a  store  kept  by  the  debtor,  by 
the  fact  that  he  has  in  such  store  a  q'uantit}'  of  goods  consigned  to  him 
for  sale  as  well  as  a  quantity  of  goods  commingled  therewith  belonging  to 
himself. 

The  refusal  of  the  debtor  in  such  a  case  to  make  delivery,  so  far  as  the 
store  and  the  goods  actually  owned  by  him  are  concerned,  constitutes  a 
contempt  of  court,  which  is  not  excused  by  his  statement  that  it  is  impos- 
sible for  him  to  separate  consigned  from  unconsigned  goods  without  a  day's 
labor  and  going  over  his  stock  piece  by  piece. 

Quan'e,  as  to  the  duty  of  the  judgment  debtor  to  surrender  the  consigned 
goods.     Matter  of  Camerick 81 

2. Judgment  enjoining  the  owner  of  bathing  houses  from  permitting 

Ms  patrons  to  use  a  primte  road  —  removal  by  him  of  a  fence  on  his  own  land, 
thereby  facilitating  such  use.]  In  proceedings  for  contempt  for  a  violation 
of  a  judgment  prohibiting  a  party  from  permitting  the  patrons  of  his  bath- 
ing houses  to  make  use  of  a  private  road  or  lane  mentioned  in  the  judgment, 
proof  that  he  removed  a  fence  on  his  own  land,  so  as  to  allow  such  persons 
to  gain  convenient  access  to  the  private  road,  justifies  a  decision  adjudging 
him  to  be  guilty  of  a  contempt  of  court  in  willfully  permitting  a  use  cf  the 
private  road  which  was  forbidden  by  the  injimctive  portion  of  the  judgment. 

Douglass  v.  Bush 228 

3. Judgment  debtor  —  his  refusal  to  pay  aver  to  a  receiver  money  on  deposit 

in  a  bank  aceount  in  Jits  wife's  name,  in  ithichhe  has  dej^osited  money  of  an 
insurance  company.^  A  judgment  debtor  who  has  been  directed  to  pay  over 
to  a  receiver,  appomted  in  proceedings  supplementiiry  to  execution  against 
him,  money  deposited  in  a  bank  in  the  name  of  his  wife,  from  whom  he  has 
a  power  of  attorney  under  which  he  has  managed  the  account  as  his  own, 
is  not  excused  from  obeying  the  order  in  respect  to  money,  which  he  con- 
ceded to  have  been  his  own,  deposited  in  this  account,  by  proof  that  he  was 
a  fire  insurance  broker,  and  that  the  premiums  upon  insurance  eflfected  by 
him  were  paid  by  checks  to  his  order  which  he  had  deposited  in  this  bank 
account,  it  not  ap|)e}iring  that  the  money  direotod  to  be  paid  to  the  receiver 
included  any  money  belonging  to  the  insurance  company. 

Matter  of  Weld \ 471 

A  commissioner  appointed  by  the  court  of  a  foreign  State  has  no  power  to 

commit  a  recalcitrant  witness  to  jail  in  the  State  of  Isew  York  —  poiver  of  tlie 
Legislatuj'e. 

See  People  ex  rel.  MacDonald  v.  Leubischer 577 

CONTRACT  —  Building  contract  —  a  written  adjustment  o;ff differences  between 
the  parties  thereto  is  conclusire  in  the  absence  of  fraud.]  1.  Where  differences 
between  the  parties  to  a  contract  for  the  building  of  a  house  result  in  an 
adjustment  of  accounts,  in  evidence  of  which  the  contractors  execute  a  writ- 
ing stating  an  amount  received  b}-  them  and  the  balance  due,  namely, 
^,046.23.  and  adding;,  "  leaving  the  utmost  that  we  can  call  upon  you  to  pay 
us  four  thousand  and  forty  six  23-100  dollars,  less  the  value  of  "  certain  mate- 
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rials  on  the  premises,  the  value  of  which  was  to  be  credited  to  the  owner,  and 
concluding  with  the  statement,  "  All  extras  have  been  adjusted  betw^een  us, 
and  no  more  will  be  charged  to  j^ou  unless  you  order  them  in  ^yriting,*'  the 
contractors  cannot,  in  an  action  subsequently  brought  by  them  against  the 
owner,  show  that  bills  which  were  rendered  prior  to  the  settlement,  and  were 
partly  for  extra  work  done  by  them,  were  not  included  in  the  original  con- 
tract and  were  not  adjusted  by  the  compromise  agreement,  there  being  no 
proof  of  fraud  or  misrepresentation  sufficient  to  invalidate  the  compromise 
agreement.     Emslie  v,  Livingston 133 

2. W?iat  is  an  vnliquidated  daim.^    Where  no  fixed  price  is  stated 

in  a  contract  for  the  performance  of  work,  but  there  is  a  limit  beyond  which 
the  party  ordering  the  work  cannot,  by  the  terms  thereof,  be  held  liable,  the 
cl.dm  for  work  done  thereunder  falls  within  the  category  of  an  unliquidated 
demand.     Id. 

3.  Agreement  to  make  compensation  for  sej'vices  by  ^cill  —  evidence  estab- 

lisJUnga  Hght  to  such  compensation.^  Upon  the  hearing  before  the  surrogate 
of  a  claim  made  by  one  sister  against  the  estate  of  another,  evidence  was 
given  to  the  effect  that  the  decedent  in  her  lifetime  agreed  to  compensate  the 
claimant,  for  her  services  in  caring  for  and  nursing  her,  with  all  the  property 
of  which  she  should  die  possessed,  and  that  all  of  such  property  would  not 
be  an  excessive  compensation  therefor;  that  each  sister  had  directed  a  will 
to  be  drawn  in  favor  of  the  other,  but  that  by  mistake  each  signed  the  will 
which  had  been  prepared  for  the  other,  and  that  the  mistake  was  not  discov- 
ered until  after  the  death  of  the  deceased  sister. 

Held,  that  while  the  evidence  was  susceptible  of  a  construction  establishing 
an  intent  to  give  an  estate  by  will,  which  intent  had  failed  of  execution,  it 
was  also  sufficient  upon  which  to  find  an  agreement  to  compensate  for  serv- 
ices quite  independent  of  the  intention  to  give  the  estate,  and  that  the  decree 
of  the  surrogate  allowing  the  claimant  the  entire  surplus  of  the  decedent's 
estate  in  satisfaction  of  her  claim  was  proper.    Matter  of  Wescott 239 

4.  Advertising  —  to  he  paid  for  by  certain  deductions  from  the  price 

of  articles  to  be  purchased  —  such  provision  is  not  applicable  where  the  purchase 
is  f^greed  to  be  for  cash.]  Under  an  agreement  made  by  a  corporation  provid- 
ing that,  **  in  Qonsideration  of  the  insertion  of  an  advertisement  *  *  * 
we  promise  to  allow  and  deduct  from  our  contract  jmce  for  naphtha  launches, 
providing  said  price  amounts  to  $5,000  or  more,  the  sum  of  eleven  hundred 
and  fifty -five  dollars  ($1,155)  on  or  after  publication  and  delivery  to  us  of 
twenty-five  books  containing  our  advertisement,"  the  party  by  whom  such 
advertisement  is  to  be  inserted  is  not  entitled  to  offset  the  sum  of  $1,155 
against  the  purchase  price  of  two  launches  for  which  he  has  subsequently 
agreed  to  pay  the  sum  of  $5,000  to  a  corporation  which  had  assumed  the 
obligations  of  the  corporation  first  above  mentioned,  where  such  purchase  has 
been  made  without  Knowledge  on  the  part  of  the  corporation  of  the  inten- 
tion of  the  purchaser  to  take  advantage  of  the  advertising  contract,  and  with 
a  distinct  statement  by  the  president  of  the  corporation  that  the  sale  was  to 
be  for  cash,  in  consideration  of  which  the  corporation  agreed  to  fix  the  price 

at  the  sum  of  $5,000.     Hand  v.  Gas  Engine  &  Power  Co.    354 

5.  CGntract  of  sale  —  molation   of  an  agreement  that  the  vendee  was 

to  sell  the  merchandise  to  a  third  party  —  a  guarantor  is  not  thereby  dis- 
citarged.]  A  surety,  who  has  guaranteed  the  payment  for  oats  sold  under  an 
agreement  by  the  vendee  that  they  were  for  the  use  of,  and  to  be  sold  only 
to.  the  Brooklyn  fire  department,  and  that  all  moneys  received  from  such 
department  were  to  be  applied  in  payment  thereof,  is  not  relieved  from  his 
obligation  because  the  vendee  diverted  a  part  of  the  oats  to  other  purposes 
and  did  not  deliver  them  to  the  fire  department  as  provided  for  in  the  con- 
tract of  sale.     Fclton  Grain  &  Milling  Co.  «.  Anglim 164 

0. Application  of  jxiyments — proof  required  of  the  surety,]     Where  it 

appears  that  the  vendee  made  other  purchases  from  and  had  another  account 
with  the  vendor,  and  that  he,  during  the  same  period,  also  furnished  other 

foods  to  the  fire  department,  the  burden  rests  on  the  suretv  to  show  that 
rafts  of  that  department,  which  the  vendee  either  directly  or  indirectly 

App.  Div.— Yol.  XXXIV.        82 
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received,  were  given  by  it  on  account  of  goods  sold  under  the  particular 
contract,  for  the  performance  of  which  he  was  surety.     Id. 

7. Contract  for  work—  inmfficieney  of  proof  of  the  service  of  notice  to  the 

contractor  to  begin  work  as  the  basis  of  a  set-off  for  delay. ^  In  an  action 
brought  to  recover  the  amount  due  upon  a  contract  for  repairing  a  sea  wall, 
the  defendant  set  up  a  claim  for  liquidated  damages  for  delay  in  completing 
the  work  under  a  provision  of  the  contract  requiring  the  plaintiff  to  com- 
mence the  work  "on  such  day  and  at  such  place  or  places  as  the  commis- 
sioner of  the  department  of  "public  parks  may  designate,"  and  in  support 
of  such  claim  the  engineer  in  the  department  of  parks,  who  had  charge  of 
the  work,  testilled  that  he  sent  the  contractor  (the  plaintiff)  written  notice  to 
commence  work  on  a  certain  day,  a  copy  of  which  notice  was  produced,  and 
further  testified  :  *'  1  don't  know  what  I  did  with  this  letter;  my  usual 
course  is  to  mail  them;  i  have  no  recollection  whether  I  mailed  it  or  sent  it 
by  special  messenger." 

Held,  that  such  testimony,  unaccompanied  by  other  proof,  was  insufficient 
to  justify  a  finding  by  the  jury  that  such  notice  as  the  contract  required 
was  ever  given  to  the  plaintiff.     Dwyer  v.  The  Mayor 450 

8. Contract  to  pay  for  "placing"  a  loan  —  the  expense  of  searching  the 

title  is  not  covered  by  tJte  word  **platn?ig."]  In  a  contract,  by  which  an  owner 
of  property  agrees  to  pay  a  certain  sum  to  a  broker  for  "  placing"  a  loan 
thereon,  the  word  '•  placing"  refers  merely  to  the  obtainingof  the  loan,  and. 
if  not  otherwise  qualified,  imports  nothing,  one  way  or  the  other,  as  to  the 
payment  of  the  expense  of  searching  the  title  to  the  property  upon  which 
the  loan  is  to  be  made.     Heiberger  v.  Johnson 6ft 

.    9. Expert  testimony  as  to  the  meaning  of ' '  place."]    The  use  of  the  word 

"place*'  in  reference  to  loans  is  too  familiar  to  warrant  or  require  the  admis 
sion  of  expert  testimony  to  explain  its  meaning.     Id. 

An  order  which  was  not  an  accepted  bill  of  exchange  —  defenses  between 

maker  and  acceptor  avmUible  to  the  acceptor  against  the  payee — proof  that  the 
acceptor  had  set  up,  in  another  action  by  the  maker ^  the  acceptance  of  the  order, 
does  not  establish  an  estoppel. 

See  American  Boiler  Co.  v.  Fontham 294 

' Agreement  by  a  party  to  make  a  child  his  heir  atid  give  him  a  son's  inter- 
est in  his  estate  —  a  statement  in  a  complaint  tJvat  the  pUiintiff  was  an  heir  at 
law  is  a  mere  conclusion,  not  an  independent  cause  of  action. 

See  Gates  c.  Gates 60S 

Contract  of  sale  providing  for  a  test  to  be  made  by  a  person  vanned  — 

agreement  that  the  test  should  be  vuide  by  another — proof  of  such  agreement  by 
the  vendor  under  a  complaint  alleging  performance. 

See  Hubbard  v.  Chapman 25^ 

MunicijKtl  corporation — payment  of  warrants  of  tlie  general  improvt- 

m^nt  commission  of  Jjong  Island  City  refused,  because  of  lack  of  funds  —  liability 
of  the  city  of  New  York  to  an  action  for  the  amount  thereof. 

See  Koelesch  v.  City  of  New  York 98 

Vendor  and  purchaser  —  title  originating  in  a  tax  lease,  aft-er  the  expi- 
ration of  which  the  tenant  has  continued  in  possession  —  a  title  by  adverse 
posses»ion  must  rest  on  unassailable  proof  thereof . 

See  Ruess  v.  Ewen 484 

Transfer  by  a  client  to  her  attorney  —  a  court  refusing  to  allow  furtJter 

eridence  upon  the  question  of  consideration  should  not  submit  th£  question  of  con- 
side  rat  ion  to  the  jury. 

See  Lyon  t\  Brow^n 323 

Brokerage  on  a  marriage  contract  —  payment  of  tlie  broker's  fee  by  the 

wife  withproperty  procured  from,  the  husband —  the  latter  may  sue  for  its  recovery. 

See  Place  «.  Conklin 191 

Contract  to  fill  in  a  street  and  maintain  it  at  grade  for  a  year  —  duty 

of  the  contractor  as  to  contin  uing  the  work  —  direction  of  the  street  commissioner 
to  stop. 

See  Johnson  v.  City  of  Mount  Vernon 37 
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Contract  to  sell  land  —  liability  of  one  of  several  contract  vendors  wlw 

persuades  some  of  her  cotetvdors  nc.  to  execute  a  deed. 

See  Dal-t  v.  Cornwkll 27 

Mechanic' s  lien  —  a  payment  by  the  principal  contractor  to  a  svb-con- 

tractor  before  it  became  due. 

See  Lawrence  t.  Dawson 211 

Law  relating  to  bonds. 

See  Bond. 

Laxo  of  relating  to  deeds. 

See  Deed. 

Of  insurance. 

See  Insurance. 

Relating  to  Uindlord  and  tenant. 

See  Landlord  and  Tenant. 

Law  of  relating  to  mortgages. 

See  Mortgage. 

Of  copartnership. 

See  Partnership. 

Of  suretyship. 

See  Principal  and  Surety. 

Of  sale  of  personal  property. 

See  Sale. 

Specific  peiformance  of. 

^t'SPECiFic  Performance. 

Of  sale  of  real  property. 

See  Vendor  and  Purchaser. 

CONTRIBUTORY  NEQLIQENCE : 

See  Negligence. 

CONTROVERSY—  Compromise  of 
See  Compromise. 

CONVERSION  —  Of  personal  property. 
Sue  Personal  Property. 

CONVEYANCE—  Of  real  jyroperty. 
See  Vendor  and  Purchaser. 

See  Deed. 

CORPORATION  —  A  stockholder's  liability  because  tJie  capital  stock  has  not 
been  paid  in  —  objection  tfiat  the  proof  that  the  stock  was  not  jxiid  for  tends  to 
^10  fraud.]  1.  lu  an  action  brought  against  a  stockholder  of  an  insolvent 
corporation  organized  under  the  General  Manufacturing  Act  (Chap.  40  of  the 
Laws  of  1848,  and  the  acts  amendatory  thereof),  to  enforce  a  debt  of  the  cor- 
poration upon  the  ground  that  the  whole  amount  of  the  capital  stock  fixed 
and  limited  by  the  certificate  of  incorporation  had  never  been  paid  in,  proof 
that  certain  stock  was  never  in  fact  paid  for  either  in  cash  or  property  is  com- 
petent, notwithstanding  the  fact  that  such  proof  will  show  that  the  stock 
was  fraudulently  issued,  and  that  there  is  no  allegation  in  the  complaint  from 
which  fraud  can  be  assumed  or  implied.     Herbert  v.  Duryea 478 

2. Issue  of  stock  for  services  by  a  promoter.']    Semble,  that  it  is  improper 

for  the  directors  of  a  corporation  to  issue  stock  in  payment  for  services  ren- 
dered by  one  as  a  promoter  and  organizer  of  the  corporation  prior  to  its  incor- 
poration, as  the  statute  requires  that  stock  shall  be  paid  for  in  cash  or  in 
property.     Id.  • 

3. Attempted  ratification  thereof]  Setnble,  that  a  resolution  subse- 
quently passed  by  the  board  of  directors  which  attempts  to  ratify  the  issue 
of  the  stock  to  the  promoter,  is  ineffectual.    Id. 
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4. Authority  of  the  president  of  a  corporation  to  bind  it,  ]    The  authority 

of  the  president  of  a  corporation  to  bind  the  corporation  by  acts  within  the 
scope  of  hia  apparent  authority  may  be  implied  from  the  adoption  or  recog- 
nition of  his  acts  by  the  corporation  or  its  directors  or  trustees. 

Hall  t.  Ochs , 103 

5. Liability  of  a  corporation  upon  a  guaranty  wliich,  because  of  the  iden- 
tity of  the  names,  is,  on  its  face,  tlie  individual  obligation  of  its  president.] 
Semble,  that  a  corporation  is  liable  upon  a  guaranty  which  appears  upon  its 
face  to  be  the  individual  obligation  of  its  president,  and  has  a  wafer  instead 
of  the  corporate  seal  attached,  where  it  is  admitted  that  the  president  of  the 
corporation,  whose  name  was  identical  with  that  of  the  corporation,  intended 
to  bind  the  corporation,  and  it  appears  that  he  was  authorized  to  do  so.     Id. 

LaJidlord  and  tenant  —  the  duty  of  the  tenant  to  demand  possession  is  not 

'affected  by  a  threat  of  Vie  officers  of  the  lessor  corporation  to  refuse  possession, 
made  before  tlie  commencerneni  of  the  term. 

See  Millie  Iron  Mining  Co.  v.  Thalmann 281 

New  York  city  —  %oJio  are  the  ^'municipal  autluyrities''  thereof  whose 

eonsent  is  necessary  to  the  laying  of  gas  mains  through  its  streets. 

See  Qhee  t.  Northern  Union  Gas  Co 551 

Bank  directors  —  their  liability  for  declaring  dividends — the  question 

whether  renewal  notes  toere  improperly  credited  as  assets,  hoio  determined. 

See  Dykman  v.  Keeney 45 

Societies,  clubs  and  similar  bodies. 

See  Association. 

7b  caiTy  on  insurance  business. 

See  Insurance. 

COSTS  —  An  order  not  allotoing  costs,  reversed  with  costs.]  1.  Where  no 
costs  are  allowed  by  an  order,  made  at  the  Special  Term,  in  a  street  open- 
ing proceeding  in  the  city  of  New  York,  relative  to  the  compensation  of  an 
attorney  for  a  landowner,  and,  on  appeal,  the  order  is  reversed,  with  costs 
and  disbursements  to  be  taxed,  the  clerk  should  tax  the  costs  of  the  appeal 
only  and  not  tax  any  costs  for  the  proceeding  in  the  court  below. 

Matter  of  Board  of  Street  Opening 500 

2.  Items  for  making  and  serving  a  case  and  for  stenograpfier's  minutes, 

not  proper.]  On  such  an  appeal,  which  is  heard  upon  copies  of  papers  used 
in  the  court  below,  items  for  making  and  serving  a  case  and  the  disburse- 
ments for  the  stenographer's  minutes  are  not  taxable.     Id. 

Lloyds  insurance  policy  —  a/:tion  against  one  of  several  indemnitors  — 

basis  of  an  additional  allowance. 

See  Laird  v.  Littlefield 48 

COTTKTERCLAIM : 

See  Set-off. 

COUNTY  —  Of  Nassau  —  section  5  of  chapter  588,  Laws  of  1898,  providing  for 
a  board  of  supervisors  of  that  county,  is  constitutional.]  1.  The  county  of 
Nassau,  created  by  chapter  588  of  the  Laws  of  1898,  containing  the  towns 
of  Oyster  Bay,  North  Hempstead  and  Hempstead,  was  intendea  to  be  con- 
stituted as  a  new  county  for  the  purposes  of  the  general  election  held  in 
November,  1898. 

The  provisions  of  section  5  of  that  act,  directing  that  the  board  of  super- 
visors of  that  county  shall  be  composed  of  members  who  have  been  duly 
elected  supervisors  of  the  several  towns  which  make  up  the  new  county,  in 
the  manner  and  for  the  period  provided  by  law,  are  not  unconstitutional. 
Although  the  board  of  supervisors  is  a  county  organization,  its  members 
are  properly  classed  as  town  officers. 

It  seems,  that  th|  supervisors  of  such  towns  would  constitute  the  board  of 
supervisoi*3  of  the  new  county,  even  were  there  no  express  enactment  to 
that  effect  in  the  statute  establishing  the  county.     M.\tter  of  Noble 55 

2.  Such  boaid  may  meet  as  a  board  of  canvassers  pnor  to  January  1, 

1899.]    Such  board  of  supervisors  of  the  new  county  came  into  e2dstence 
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prior  to  the  Ist  day  of  January,  1899.  so  far  as  related  to  the  duties  of 
the  board  in  the  canvassing  of  the  votes  cast  at  the  general  election  in  Novem- 
ber, 1898,  for  which  purpose  the  board  had  power  to  meet  as  a  board  of  can- 
vassers, as  prescribea  in  the  Election  Law,  m  a  place  within  the  territory  of 
the  new  county,  as  public  as  would  have  been  the  office  of  the  county 
clerk  had  there  been  a  county  clerk  of  that  county  in  existence,  and  it  had 
power  to  select  a  secretary  in  the  absence  of  such  county  clerk.     Id. 

3.  The  remedy  to  prevent  names  being  put  on  ballots  is  by  mandamus, 

not  by  order.]  An  order  simply  directing  a  county  clerk  to  omit  from  the 
official  ballots  for  certain  towns  of  the  new  county  the  names  of  candi- 
dates nominated  for  county  offices  of  another  county  is  not  waiTanted  by 
section  88  of  the  Election  Law  (Chap.  909  of  the  Laws  of  1896),  but  such 
order  should  provide  for  the  issuance  of  a  peremptory  writ  of  mandamus. 
Id. 

4.  City  of  Brooklyn  —  expenditures  of  the  county  clerk  of  Kings  county  in 

tTie  care  of  county  records  are  a  cliarge  against  that  city.]  An  expenditure  made 
in  July,  1897,  by  the  county  clerk  of  Kings  county  in  arranging  papers  which 
were  scattered  and  mixea  together  by  reason  of  thirty -two  large  cases  in 
his  office  falling  from  their  places  without  fault  on  his  part,  being  a  proper 
county  charge  under  section  280  of  chapter  686  of  the  Laws  of  1892  (thp 
County  Law),  is,  under  section  2  of  chapter  954  of  the  Laws  of  1895,  consoli- 
dating the  governments  of  the  county  of  Kings  and  the  city  of  Brooklyn,  a 
proper  charge  against  the  latter.    Worth  v.  City  of  Brooklyn 223 

6.  Audit  of  the  daim.]    Where  such  defense  is  not  set  up  in  the 

answer  or  suggested  upon  the  trial  of  an  action  brought  against  the  city  to 
enforce  such  claim,  it  cannot  be  successfully  argued,  on  appeal,  that  before 
the  plaintiff  could  enforce  his  claim  he  was  bound  to  procure  authority  for 
its  payment  from  the  common  council  of  the  city  of  Brooklyn.     Id. 

The  board  of  supervisors  of  a  county  may  grant  the  right  to  operate  a 

railroad  upon  a  country  road  irithin  a  rillage. 

See  Staten  Island  M.  R.  R.  Co.  r.  S.  I.  El,  R.  R.  Co 181 

CBEDIT  INSXntANCE  POLICY : 

See  Insurance. 

CBEDITOB: 

See  Debtor  and  Creditor. 

CRTME  —  Sufficiency  of  an  indictment  alleging  an  agreement  between  a  public 
officer  and  a  private  person  by  which  the  officer  is  to  violate  his  duty .]  1.  An 
indictment  which  alleges  an  agreement  between  a  public  officer  and  a  private 
person  (the  parties  indicted),  in  terms  providing  that  the  public  officer  shall 
willfully  neglect  and  violate  any  duty  enjoined  upon  him  by  law,  the  neglect 
and  violation  of  which  shall  appear  to  both  parties  to  be  effective  to  aid  the 
private  person  in  obtaining  money,  without  specifying  what  that  duty  may 
be.  and  which  specifies  five  overt  acts  as  having  been  done  to  effect  the  object 
of  the  alleged  conspiracy,  charges  a  criminal  conspiracy  under  the  laws  of 
the  State  of  New  York.     People  r.  Willis ' 203 

2.  S])€cification  of  the  time  —  allegation  that  **  Theodore  B.  Willis,  as  com- 
missioner* of  city  works,"  entered  into  a  cfjnspiracy.  ]  Under  such  an  indictment 
the  time  is  sufficiently  specified  as  "in  or  about  the  month  of  February,  1896, 
but  on  what  particular  day  the  grand  jury  is  unable  to  more  particularly  set 
forth,"  and  an  allegation  therein  that  the  defendant  Theodore  B.  Willis,  as 
commissioner  of  city  works,  entered  into  the  conspiracy,  is  to  be  considered  as 
charging  that  he  did  so  while  he  was  commissioner  of  city  works.     Id. 

A  determination  of  police  commissioners  is  not  a  ronriction  under  sec- 
tion 832  of  the.  Code,  of  Civil  Procedure  and  section  714  of  the  Penal  Code. 

See  People  v.  Sullivan 544 

Offense  of  selling  liquor. 

See  Intoxicatino  LriiOH. 
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DAMAGES —  Pledge  of  a  life  insurance  policy  —  waiver  by  the  pledgee  of  his 
nght  to  dispose  of  it  without  notice  —  consideration  for  the  waiver  —  damages 
recoverable  where  the  policy  is  su)  rendered. 

See  ToPLiTZ  o.  Bauer .* 526 

Contract  for  the  erection  and  sale  of  a  heating  apparatus  —  xehat  tise  by 

tJie  vendee,  after  discovery  of  defects  therein,  constitutes  an  acceptance  thereof — 
counterclaim  of  the  damages  resulting  from  the  defects. 

See  Ellison  v.  Creed lo 

Dismissal  for  a  failure  to  prosecute  —  t?ie  Judgment  determines  the  right  to 

an  injunction  pendente  lite  —  action  on  the  undertaking  —  reftrence  to  com- 
pute damages  thereunder. 

See  Db  Berard  t.  Prial 502 

Action  for  personal  injuries — proof  required  to  justify  the  allowance  of 

damages  for  the  expense  of  medical  attendance  past  and  future. 

See  Page  p.  Delaware  &  Hudson  Canal  Co 618 

DEBTOR  AND  GKEDVSOK  —  Failure  to  record  an  assignment  for  creditors, 
executed  Saturday  afternoon^  until  after  a  creditors*  meeting  held  the  following 
Motiday  at  tito  P.  M. — it  does  not  establisli  fraud  —  cash  sales  made  by  the 
assignee  before  filing  his  bond  —  7ieglect  of  the  assig/iee  to  perform  his  statutory 
dutiis. 

See  Irving  Nat.  Bank  v.  Wilson  Bros.  Co 481 

Assignee  —  compromise  agreement  made  by  the  debtor  with  his  creditors 

—  appointment  of  t/ie  debtor  as  receiver  of  the  assigned  property  to  conduct  busi- 
ness therein  prior  to  tfie  settlement  of  the  a^ignee's  claim  for  commissions. 

See  Dickinson  v.  Earle 559 

Contract  of  sale  —  violation  of  an  agreement  that  the  vendee   was  to 

sell  the  mercJiandise  to  a  third  party  —  a  guarantor  is  not  tTiereby  discharged — 
upplication  of  payments  — proof  required  of  tlie  surety. 

See  Fulton  Grain  &  Milling  Co.  v.  Anglim 164 

Municipal  coiyoration  —  payment  of  warrants  of  the  general  improve- 
ment commission  of  Long  Island  City  refused^  because  of  lack  of  funds  —  liability 
of  the  city  of  New  York  to  an  action  for  the  amount  thereof 

See  Koelesch  o.  City  of  New  York dS 

Pledge  of  a  life  insurance  policy  —  waiter  by  the  pledgee  of  his  right  to 

dispose  of  it  without  notice  —  consideration  for  t?ie  waiver  —  damages  recover- 
able where  the  policy  is  surrendered. 

See  Toplitz  «.  Bauer 526 

The  fact  that  a  wife  assists  Jier  husband  in  his  business  and  speaks  of  the 

business  as  their  business,  etc.,  does  not  make  her  liable  for  goods  sold  for  use  in 
the  business. 

See  Blaut  v.  Fletcher 388 

Payment  —  delivery  by  a  vendee  to  his  vendor  of  checks  stated  to  be  in  full 

payment  —  retention  of  the  cliecks  by  the  vendor,  who  states  that  he  will  accept 
them  upon  account. 

See  WisNER  V.  Schopp 199 

Judffinent  debtor  —  his  refusal  to  pay  over  to  a  receiver  money  on  deposit 

in  a  bank  account  in  his  wife's  name,  in  which  lie  has  deposited  money  of  an 
insurance  company. 

See  Matter  op  Weld 471 

Supplementary  proceedings  —  order  far  the  examination  of  a  third  party 

—  the  judgment  debtor  may  require  it  to  be  filed,  although  it  criminates  the 
party  obtaining  it. 

See  SiNNOTT  V.  First  National  Bank 101 

Contempt  of  court  —  refusal  of  a  judgment  debtor  to  deliver  to  a  receiver 

possession  of  his  property  which  is  commingkd  with  goods  consigned  to  him  as 
agent. 

See  Matter  op  Camerick 81 
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DEBTOR  AND  CBEDITOB  —  Continued.  page. 

Principal  and  surety  —  subrogation  of  the  latter,  on  paying  the  debt,  to 

the  creditors  Hghta  in  collateral  —  the  creditor  is  bound  to  account  for  the 
callateral. 

See  Sternbach  «.  Friedman 584 

Receiver  of  a  debtor^ s  property. 

See  Receiver. 

DECREE : 

See  Judgment. 

DEED  —  Wlien  an  easement  in,  and  not  the  fee  of  a  street  is  conveyed  —  it  may 
be  acquired  by  eminent  domain. 

See  Ray  v.  New  YokK  Bay  Extension  R.  R.  Co 8 

Specific  performance  —  effect  of  the  death  of  one  of  the  grantors  before 

tlie  actual  delivery  of  the  deeds  to  t/ie  vendee. 

See  FaiIjE  v.  Crawford ^ ;  278 

Gf  real  property. 

See  Vendor  and  Purchaser. 
DEFINITION —  '^  Municipal  authorities'' —  New  York  dty  —  iclio  are  the 
"  municipal  aat/iorities^'  thereof  whose  consent  is  necessary  to  the  laying  of  gas 
mains  through  its  streets.  ♦ 

See  Ghee  v.  Northern  Union  Gas  Co 551 

*  *  Regular  clerk  "  —  city  of  New  York  —  an  inspector  of  water  supply  to 

shipping  is  not. 

See  People  ex  rel.  Warschauer  v.  Dalton 802 

"  Unliquidated  claim  "  —  tcfiat  is. 

See  Emslie  v.  Livingston 133 

DELAY  : 

See  Laches. 

DELIVEBY  —  Cf  deeds. 
See  Deed. 

Of  goods  sold. 

See  Sale. 

DEMAND  —  Before  suit. 
See  Practice. 

DEPOSIT  —  Of  chattels. 
See  Bailment. 

DETECTIVE  —  Divorce  —  corroboration  of  tlie  testimony  of  detectives. 
See  Husband  and  Wife. 

DIBECTOB  —Of  a  bank. 
See  Banking. 

DISCOVERT  —  Action  against  broker's  to  recover  margins  —  examination  of 
the  defendants  before  trial  to  sJu)w  that  the  transactions  reported  by  them  were 
fictitious.]  In  aa  action  to  recover  money  deposited  with  brokers  as  mar- 
gins for  certain  dealings  in  stocks  which,  the  plaintiff  alleges,  were  never 
bought  or  sold  for  her  as  she  liad  ordered,  the  brokers  having  rendered  to  her 
accounts  of  fictitious  transactions  and  misappropriated  her  monej's,  the  plain- 
tiff, upon  showing  that  she  cannot  get  the  information  from  the  Consoli- 
dated Exchange,  where  the  transactions  were  alleged  to  have  taken  place, 
or  from  the  Exchange  Clearing  House,  is  entitled  to  an  examination  of  the 
defendants,  the  brokers,  before  trial,  although  they  allege  that  they  have 
preserved  no  records  that  will  show  what  their  transactions  were,  and  that 
all  the  accounts  rendered  by  them  were  true.     Leach  v.  Haight 522 

DISCREDITING  —  Witnesses. 
See  Witness. 

DISPOSSESSION—  Of  a  tenant. 

See  Landlord  and  Tenant. 
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DIVOBCE : 

See  Husband  and  Wife. 

DOCTOR: 

See  Physician. 

IKKTCTMENTABT  EVIDENCE : 

See  Evidence.  paoi. 

DOMICILE  —  Committee  of  an  incompetent  person  —  residence  of  the  incom- 
petent within  section  2323,  Code  of  Civil  Procedure  —  an  order  made  in  the 
wrong  district  is  irregular,  not  void. 

See  Matter  op  Porter 147 

DUE  PBOCESS  OF  LAW  : 

See  Constitutional  Law. 

DX7BESS  AND  UNDXTB  INFLUENCE  : 

See  Fraud. 

EASEMENT  —  When  an  easement  in,  and  not  the  fee  of  a  street  is  conttyed— 
it  may  be  acquired  by  eminent  domain.]  Semble,  that  a  grantee,  under  a  con- 
veyance which  bounds  the  land  conveyed  upon  the  exterior  line  of  an  avenue, 
not  then  existing,  but  thereafter  to  be  opene(^  and  which  contains  a  cove- 
nant that  the  avenue  shall  be  opened  as  a  street  bounding  the  premises 
conveyed,  and  that  the  grantee,  his  heirs  and  assigns,  "  may  enjoy  the  privi- 
lege of  using  the  same  as  such  forever/'  obtains  only  an  easement  in  the 
avenue. 

Such  easement  constitutes  a  property  right,  which  is  subject  to  proceed- 
ings for  condemnation  in  invitam. 

Ray  v.  New  York  Bay  Extension  R.  R.  Co 3 

EDUCATION: 

See  School. 

EJECTMENT  —  Waiver  by  a  tenant  at  will  of  his  right  to  tlie  statutory  notice 
to  quit.^  A  tenant  at  will,  entitled  to  the  statutory  notice  of  thirty  days  to 
quit,  waives  that  right  where,  in  an  action  of  ejectment  against  him,  his 
counsel,  a  question  having  arisen  as  to  the  legitimacy  of  the  plaintiff,  states 
that  the  defendant  disclaims  any  right  to  the  premises  if  the  plaintiff  was 
the  heir  of  his  father.     Wissel  r.  Ott lo9 

ELECTION — Certificate  of  nomination  for  State  Senator  —  wlienit  may  f»r 
filed  under  section  59  of  the  Election  Laic.\  1.  A  candidate  for  State  Senator 
is  entitled  at  any  hour  of  the  day,  '*  at  lea.st  twenty-flvedays  prior  to  the  hold- 
ing of  the  election,"  to  file  with  the  clerk  of  the  county  a  certificate  of 
nomination  for  that  office,  and  the  delivery  of  such  a  certificate  to  the  clerk, 
between  the  hours  of  ten  and  eleven  in  the  night  of  the  last  day  on  which 
such  certificate  could  be  lawfully  filed,  is  sufficient  under  the  provisions  of 
section  59  of  the  Election  Law\Chap.  909  of  the  Laws  of  1896). 

The  certificate  need  not  be  filed  within  the  hours  during  which  the  clerk 
is  required,  by  statute,  to  keep  his  office  open  for  the  transaction  of  public 
business.     Matter  of  Norton 79 

2.  Distinguished  from  acts  affecting  the  rights  of  third  parties.'\     The 

distinction  between  the  construction  to  be  given  to  a  law  which  creates  an 
involuntary  lieu  and  fixes  the  rights  of  third  parties  affected  thereby,  and 
one  which  seeks  a  method  of  procedure  hy  which  the  nomination  of  candi- 
dates for  office  is  evidenced,  considered.     Id. 

Election  by  a  life  tenant  as  to  conveying  her  own  land  devised  by  a  will  — 

effect  of  non-com jilia  nee  icith  the  will. 

See  Siianlf:y  v.  Siia^lf:y 1*2 

The  remedy  to  prevent  names  being  put  on  ballots  is  by  mandamus^  not 

by  order. 

See  Matter  of  Noble.  . .     55 

ELEVATOR  —  XegUgence  —  injury  caused  by  the  jolting  of  an  deflator  —  when 
no  neglect  in  shown  on  the  part  of  the  persons  maintaining  the  elevator. 
See  Negligencf:. 
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ELEVATOR  —  Continued.  page. 

Negligence  —  accident  on  a  pasaengei'  elevator  having  a  door  operated  by  a 

button  in  the  floor. 

See  Negligence. 

EMINENT  DOMAIN  —  New  York  city  —  condemnation  proceedings  to 
acquire  land  for  a  public  park — tliey  may  be  discontinued  under  section  1000  of 
cJuipter  378  of  1897,  without  costs. 

See  Matter  op  The  Mayor >  468 

W?ien  an  easement «/?,  and  not  the  fee  of  a  street  is  conveyed  —  it  may  be 

acquired  by  eminent  d*)main. 

See  Ray  v.  New  York  Bay  Extension  R.  R.  Co 3 

Equitable  relief  to  an  abutting  owner  who  has  conveyed  and  afterwards 

regains  the  title. 

See  Chanler  v.  New  York  Elevated  R.  R.  Co 305 

EQUITY  —  Equitable  relief  to  an  abutting  owner  who  ha^  conveyed  and  after- 
wards regains  the  title.'\  An  owner  of  property,  abutting  upon  a  street  upon 
which  an  elevated  railroad  has  been  constructed,  who  conveys  it,  loses  his 
right  to  equitable  relief,  and  the  railroad  company,  defendant  in  an  action 
brought  by  such  owner  for  an  injunction  and  damages  because  of  the  construc- 
tion of  the  railroad,  is  entitled  to  a  jury  trial  of  the  question  of  past  dam- 
ages, but  when  the  owner  regains  his  title  to  the  property  he  regains  also  his 
right  to  have  all  the  questions  presented  by  such  action  settled  by  a  court  of 
equity. 

A  cause  of  action  which  equity  will  enforce  as  an  incident  to  equitable 
relief  need  not  necessarily  be  one  which  has  been  such  an  incident  throughout. 

The  proof,  as  to  the  actual  rents  received  from  such  property,  which  is 
sufficient  to  justify  a  recovery,  considered;  and  here  held  to  be  insuffi- 
cient.   Chanler  v.  New  York  Elevated  R.  R.  Co 305 

ESCBOW  —  Deeds  held  in  escrow. 
See  Deed. 

ESTOPPEL  —  An  order  tchich  was  not  an  accepted  bill  of  exchange — defenses 
between  maker  and  acceptor  amilable  to  the  acceptor  against  the  poyee — proof 
that  the  acceptor  had  set  up,  in  another  action  by  the  maker,  tlie  acceptance  of 
the  order,  does  not  establish  an  estoppel. 

See  American  Boiler  Co.  v.  Fontiiam 294 

Landlord  and  tenant  —  the  duty  of  the  tenant  to  demand  possession  is  not 

affected  by  a  threat  of  the  officers  of  the  lessor  corporation  to  refuse  possession, 
made  before  the  commencement  of  the  term. 

See  Millie  Iron  Co.  v.  Thalmann * 281 

Building  contract  —  a  written  adjust inent  of  differences  between  the  par- 
ties thereto  is  conclusive  in  the  absence  of  fraud. 

See  Emslie  v.  Livingston 133 

EVICTION— 0/ a  tenant. 

See  Landlord  and  Tenant. 

EVIDENCE —  When  the  admission  of  letters  between  the  parties  not  relating 
to  the  subject  of  tlie  action  requires  a  new  trial.]  1.  In  an  action  brought  to 
recover  on  two  promissory  notes,  given  to  a  son  by  his  mother,  who  had 
since  died,  to  which  the  defense  of  want  of  consi(leration  was  interposed, 
a  letter  written  by  the  son  to  the  mother,  and  a  reply  by  the  latter,  both 
written  some  two  months  after  the  date  of  the  first  note  and  some  four  years 
prior  to  the  date  of  the  second  one,  in  which  letters  the  writers  criticised  each 
other's  conduct  relating  to  the  board  and  cure  of  the  mother  by  the  son,  but 
made  no  reference  to  the  notes,  are  incompetent,  and,  being  calculated  to 
prejudice  the  jury,  their  admission  in  evidence  over  the  objection  of  the  son 
constitutes  good  ground  for  a  new  trial  where  a  verdict  is  rendered  against 
him.     HoAG  V.  W  right 260 

2.  A  determination  of  police  commissioners  is  not  a  ''conviction**  under 

section  832  of  the  Code  of  Ciril  Procedure,  and  section  714  of  the  Penal  Code.] 
The  determination  of  police  commissioners,  in   proceedings   before  them, 

App.  Div.— Vol.  XXXIV.        83 


Digitized  by  VjOOQIC 


658  INDEX. 

TSVIDBlilCE— Continued.  paoi. 

imposing  a  fine  or  other  punishment  for  dereliction  of  duty  on  the  part  of  a 
member  of  the  police  force,  is  not  a  "  conviction  "  within  the  meaning  of  sec- 
tion 832  of  the  Code  of  Civil  Procedure,  and  section  714  of  the  Penal  Code, 
which  may,  on  his  trial  in  a  criminal  action  in  which  he  is  convicted  of  an 
assault  in  the  third  degree,  be  proved  on  his  cross-examination  in  order  to 
affect  liis  credibility. 

The  conviction  referred  to  in  these  sections  is  the  same  as  that  which 
would  formerly  have  disqualified  a  person  from  testifying,  and  such  as 
is  reached  after  an  orderly  trial  in  a  court  of  law,  before  a  judge  or  petit 
jury.    People  v.  Sullivan 544 

3.  Objection  to  testimony  competent  oa  to  one  of  several  defendants."] 

Where  an  action  is  brought  against  two  defendants  having  couflicting  inter- 
ests, an  objection  to  a  question  tending  to  elicit  a  fact  material  as  against 
one  of  them  is  not  well  taken.  If  the  answer  is  incompetent  and  prejudi- 
cial to  the  other  defendant,  a  motion  to  strike  it  out  should  be  made  and 
an  exception  taken  to  the  denial  thereof. 

Keeoan  v.  Third  Avenue  R.  R.  Co 297 

New  York  city  —  action  for  services  rendered  to  tlie  board  of  fire  ema- 

missioners — failure  to  record  a  resolution  of  such  boai*d  reciting  such  employ- 
ment —  oral  evidence  establishing  tJie  passage  of  su-ch  resolution. 

See  Calahan  v.  The  Mayor 344 

Police  officer  — proceedings  for  his  removal  —  effect  of  a  failure  of  the 

record  to  show  that  mtnesses  were  sworn —  testimony  of  tlie  officer  which  estab- 
lishes the  charges  made  agairist  him. 

See  People  ex  rel.  Ballard  v.  Moss 475 

Accident  on  a  passenger  elevator  having  a  door  operated  by  a  button  in 

the  floor — proof  of  notice  of  the  dangerous  construction  of  the  door  and  of  simi- 
lar accidents. 

See  Axjld"  ©.  Manhattan  Life  Ins.  Co 491 

Neio  tnal  on  the  ground  of  newly  discovered  evidence  —  wliat  eviderice 

iv stifles  it  —  it  may  be  granted  after  appeal  taken  and  judgment  affirmed  — 
laches. 

See  Eeister  v.  Rankin 288 

Fraudulent  transfer  —  evidence  establishing  the  fraud — books  of  account 

kept  by  the  transferrer  —  when  admissible  against  both  the  transferrer  and 
transferee. 

See  Saugertieb  Bank  v.  Mack 4&4 

Corporation  —  a  stockholder's  liability  because  tlie  capital  st<Kkhasnot 

been  paid  in  —  objection  tJuit  the  proof  tliat  tits  stock  was  not  paid  for  tends  to 
show  fraud. 

See  Herbert  v.  Durtea 478 

Action  for  rent  —  a  former  judgment  for  rent  due  under  tlie  same  lease 

is  condusim  as  to  the  defenses  of  eviction  and  surrender  prior  to  its  rendition. 

See  Zerega  v.  Will 488 

Conversion  of  chattels  by  a  sheriff — proof  as  to  its  effect  on  the  owner's 

customers  and  business —  the  price  on  an  cjcecution  sale  is  some  evidence  of  valve. 

See  Montignani  v.  Crandall  Company 238 

The  use  of  the  icord  "place"  in  reference  to  loans  is  too  familiar  to  war- 
rant or  require  tlie  admission  of  expert  testimony  to  explai?i  its  meaning. 

See  Heiberger  v.  Johnson 68 

Divorce  —  corroboration  of  tlie  testimony  of  detectives — foreign  decree 

granted  without  service  of  process  upon,  or  any  appearance  by,  the  defendant. 

See  Winston  v.  Winston 4fl0 

Action  for  personal  in  Junes — proof  required  to  jxutify  the  allowance  of 

dam/iges  for  tJie  expense  of  medicnl  attendance  past  and  future. 

See  Page  v.  Delaware  &  Hudson  Canal  Co 61? 

Action  by  a  taxpayer  against  villa-ge  trustees  who  have  made  szeessive 

appropriations — injury  peculiar  to  him  need  iwt  be  shown. 

See  Gerlach  v.  Brandreth 1^< 
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EVIDENCE  —  Continued.  pagb. 

Contract  —  agreement  to  make  compensation  for  services  by  will  —  evidence 

establishing  a  right  to  such  compensation. 

See  Matter  of  Wescott 239 

Release  executed  by  a  mother  to  Jier  son  —  wTiat  evidence  will  rebut  the 

presumption  of  undue  influence. 

See  Ferris  u.  Ferris 144 

Malicious  prosecution  —  the  plaintiff  mu^t  prove  want  of  probable  cause 

in  addition  to  his  innocence. 

See  KuTNER  v.  Fargo 317 

Negligence  —  evidence  of  ownership  of  premises  set  on  fire  by  sparks  from 

a  locomotive. 

See  Van  Inwegen  v.  Port  Jervis,  M.  &  N.  Y.  R.  R  Co 95 

.   Examination  of  witnesses  in  relation  to  newspaper  articles — privilege  of 

an  attorney. 

'See  ScHATTMAN  V.  Am.  Credit  Indemnity  Co 393 

^ectment  —  waiver  by  a  tenant  at  will  of  his  right  to  the  statutory  notice 

to  quit. 

See  WissEL  v.  Ott 159 

Railroad  —  expert  evidence  as  to  the  effect  of  the  use  of  paint  upon  a  push 

stick. 

See  Miller  v.  Erie  R.  R.  Co 217 

Proof  of  an  oj'al  agreement  contempoj*aneous  vdih  a  deed  and  to  the  same 

effect. 

See  Stokes  v.  Stokes 423 

Will  —  testimony  as  to  statements  of  the  decedent  in  avoidance  of  its  legal 

See  Shanlet  v.  Shanlet 172 

Proof  by  interested  witnesses  —  presumption  of  riegligence  not  overcome  by. 

See  O'Flaherty  v.  Nassau  Electric  R.  R.  Co 74 

Application  of  payments  —  proof  required  of  a  surety. 

See  Fulton  Grain  &  Milling  Co.  v.  Anglim 164 

Evidence  establishing  tJie  partnership  relation. 

See  Solomons  v.  Ruppert 230 

Performance  —  what  proof  can  bernade  under  a  plea  of. 

See  Pleading. 

EXAMINATION  —  Of  a  loitness  in  supplementary  proceedings. 
See  Execution. 

EXCESSIVE  VERDICT  : 

See  Trial. 

'EX.CISE—  Offense  of  selling  liquor, 
Se^  Intoxicating  Liquor. 

EXECUTION  —  Supplementary  proceedings  —  order  for  the  examination  of  a 
third  party  —  thejudgment  debtor  may  require  it  to  be  filed,  although  it  criminates 
the  party  obtaining  it.]  In  proceedings  supplementary  to  execution,  insti- 
tuted by  a  judgment  creditor  to  require  a  third  party  indebted  to  the  judg- 
ment debtor  to  submit  to  an  examination,  the  debtor  has  an  interest  by  vir- 
tue of  which  he  may  compel  the  judgment  creditor's  attorney  to  file  an 
order  which  he  has  procured  for  such  examination,  although,  the  judg- 
ment having  been  paid,  the  judgment  creditor  has  obtained  an  order  dis- 
continuing the  proceeding  against  the  third  person.  The  fact  that  the  order 
or  the  affidavit  on  which  it  was  granted  may  tend  to  criminate  the  person 
who  obtained  it  is  not  a  justification  for  liis  failure  to  file  the  papers. 

SiNNOTT  V.  First  National  Bank 161 

Refusal  of  a  judgment  debtor  to  pay  to  a  receiver  in  supplementainf  proceed- 
ings money  on  deposit  in  a  bank  account  in  his  wife^s  Jiame,  in  which  he  has 
deposited  m^ney  of  an  insurance  company. 

See  Matter  op  Weld 471 
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Receiver  appointed  in  supplementally  proceedings  —  his  rights  as  against 

an  assignee  of  the  debtor  —  his  substitution  in  upending  litigation  —  rights  of 
t/ie  attorney  in  such  suit. 

See  FiTZPATRiCK  v.  Mosks 242 

Application  for  leave  to  issue  an  execution  against  executors —  the  surro- 
gate may  reguire  an  intermediate  accounting  by  the  executors  —  Statute  of 
Limitations. 

See  Matter  op  CoNaREQATioNAL  Unitarian  Soc 387 

TJie  price  on  an  execution  sale  is  some  evidence  of  value. 

See  MoNTiGNANi  V.  Crandall  Company 228 

EXECUTOR  AND  ADlSlNlSTTiATOU  —  Application  for  leave  to  issue 
an  execution  against  executors — tJte  surrogate  may  require  an  intermediate 
accounting  by  the  executors  —  Statute  of  Limitations. 

See  Matter  of  Congregational  Unitarian  Soc 387 

Effect  of  a  testator's  leaving  part  of  his  estate  in  tfie  business  of  a  firm  — 

ainendinent  where  an  action  is  improperly  brougJU  against  executors  as  such. 

See  ZiMMER  V.  CuEW 504 

EXEMPTION—  From  taxation. 
See  Tax. 

EXPERT  —Asa  witness 
See  Witness. 

EXPERT  TESTIMONY—  When  not  admissible  to  determine  the  meaning  of 
the  word  ^^  placing''  in  a  contract  to  procure  a  loan. 
See  Contract. 

EXTRA  ALLOWANCE : 

See  Costs. 

FALSE  IMPRISONMENT  —  A  railroad  company  is  not  bound  by  an  unau- 
thorized arreat,  made  in  its  station,  of  one  not  a  passenger —  what  acts  of  a  rail- 
road  ''defective,**  toirards  a  person  already  arrested,  are  not  within  the  scope  of 
his  employment.']  In  an  action  brought  to  recover  damages  for  an  alleged 
illegal  arrest  and  imprisonment  of  the  plaintiff  at  a  station  of  the  defend- 
ant's railroad,  there  was  no  evidence  that  the  plaintiff  had  purchased,  or 
was  in  possession  of,  a  railroad  ticket  entitling  him  to  ride  on  the  defend- 
ant's road,  or  that  he  was  entitled  to  ride  thereon,  or  that  he  stood  in  the 
relation  of  a  passenger  to  the  defendant,  and  it  appeared  that  the  persons 
Tvho  made  the  arrest  and  who  guarded  plaintiff's  place  of  imprisonment  and 
forcibly  detained  him  were  not  employees  of  the  defendant,  and  it  did  not 
appear  that  any  persons  acting  for  the  defendant  were  directed  to  arrest  or 
detain  the  plaintiff,  although  a  person  employed  by  the  defendant  as  a  detec- 
tive, and  subject  to  directions  by  its  law  department,  entered  the  place 
where  the  plaintiff  was  confined  after  his  arrest,  searched  his  clothing,  com- 
mitted some  indignities  upon  his  person,  and  applied  to  him  abusive  lan- 
guage, without,  so  far  as  appears,  any  direction  having  been  given  the  detec- 
tive to  arrest  the  plaintiff  or  to  do  the  acts  which  he  did  after  the  plaintiff  was 
ari'ested. 

Held,  that  there  is  no  such  settled  significance  to  the  term  "detective" 
PS  of  necessity  imports  authority  to  arrest  criminals  or  persons  charged  or 
susi>ected  of  committing  criminal  acts,  and  that,  in  order  to  establish  such 
authority,  it  is  essential  that  evidence  of  such  conditions  as  warrant  the 
inference  of  its  existence  shall  be  given; 

That  there  was  not  sufficient  evidence  in  this  case  to  warrant  a  submis- 
sion to  the  jury  of  the  question  whether  the  detective  did  or  did  not  act 
within  the  scope  of  his  authority. 

Penny  «?.  N.  Y.  Central  &  H.  R.  R.  R.  Co 10 

FALSE  REPRESENTATION  — Bflre7//i^w^  —  2(?««  of  goods  by  fire  ~  false 
representations  as  to  the  fireprtfof  character  of  wai-ehouse  buildings.]  Where, 
in  an  action  brought  to  recover  the  value  of  certain  goods  which  were 
destroyed  by  a  fire  in  one  of  the  defendant's  warehouses  where  they  were 
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stored,  it  appears  that  upon  such  buildings  and  upon  the  vans  used  in  carry- 
ing goods  to  and  from  them  were  signs  representing  the  warehouses  as 
fire-proof  structures,  whereas  only  some  of  them  were,  and  the  one  in  which 
the  goods  were  stored  was  not  of  that  character,  a  question  is  pre- 
sented for  the  jury  whether  the  representation  was  such  as  to  lead  a  person 
of  ordinary  care  and  prudence  to  conclude  that  it  referred  to  all  of  the 
warehouses  and  whether  such  representation  was  made  by  the  warehouseman 
with  fraudulent  intent  to  deceive  the  public  in  that  regard,  and  whether 
the  plaintiff,  relying  thereon,  stored  his  goods  in  the  warehouse,  in  which 
event  he  would  be  entitled  to  recover.     Dietz  v.  Yetter 458 

FIBUCIABT  RELATION  —  Transfer  of  land  alleged  to  have  been  induced 
by. 

See  FR.VUD. 

FILING  —  In  public  offices. 
See  Record. 

FINDING  —  On  a  trial. 
See  Trial. 

FIRE  —  Insui'ance  against. 
See  Insurance. 

FIRM: 

See  Partnership. 

FORECLOSURE  —  Of  mortgages. 
See  Mortgage. 

FOREIGN  JUDGBIENT : 

See  Judgment. 

FORMA  PAUPERIS  —  Action  in. 

See  Pleading. 

FRAUD  —  Fiduciary  relation —  transfer  of  land  alleged  to  have  besn  induced 
by  —  absence  of  a  finding  to  that  effect  in  the  record  on  appeal."]  1.  Upon  the 
trial  of  an  action  to  procure  a  reconveyance  of  land,  testimony  was  given 
on  behalf  of  the  plaintiff  that  the  plaintitt's  brother,  towards  whom  the  plain- 
tiff, the  grantor  of  the  land,  eirtertained  a  warm  sisterly  affection,  was  the 
active  agent  of  the  grantee,  his  wife,  in  bringing  about  the  conveyance  thereof 
to  the  latter,  and  that  both  of  them  orally  assured  the  grantor  that  the 
property  would  be  returned  to  her. 

Held,  that  an  appellate  court,  where  the  record  did  not  disclose  any  finding 
on  this  subject  by  the  trial  court,  was  not  in  a  position  to  hold  that  the 
grantor  had  shown  herself  entitled  to  relief  on  the  ground  that  the  convey- 
ance was  procured  through  the  influence  of  a  confidential  relation. 

BULLENKAMP  V.  BuLLENKAMP 198 

2. Release  ej^ecuted  by  a  mother  to  her  son  —  tcluit  evidence  tcill  rebut  the 

presumption  of  undue  influence]  The  presumption  adverse  to  the  validity 
of  a  release  executed  by  a  mother  to  her  son,  discharging  him  from  any  obli- 
gation to  her  estate  —  his  relation  to  which  was  that  of  an  agent,  involving 
an  element  of  trust,  and  necessitating  proof  on  his  part  that  no  undue 
influence  was  used  —  is  overcome  by  evidence  establishing  the  mother's  long 
and  happy  home  life  with  the  son  and  his  family  during  her  ten  years  of 
widowhood,  and  her  strong  and  constantly  growing  affection  for  him  as  com- 
pared with  her  other  children.     Ferris  v.  Ferris 144 

See  False  Representation. 

FRAUDULENT  QOTSTTEYATSKjE  —  Evidence  establishing  the  fraud.]  1. 
Evidence  that  after  a  debtor  had  transferred  his  business  to  his  mother,  the 
business  w^as  carried  on  by  the  mother  in  substantially  the  same  manner  that 
it  had  been  theretofore,  the  son  being  put  in  charge  at  a  salary  of  twenty-five 
dollars  per  week,  payable  out  of  the  proceeds  of  the  business,  under  an 
agreement  entered  into  at  or  about  the  time  the  transfer  was  made,  is  very 
strong  evidence  of  fraud,  especially  when  taken  in  connection  with  the  fact 
that  the  value  of  the  property  transferred  was  largely  in  excess  of  the 
alleged  consideration  for  the  transfer,  and  that  the  debtor  failed  to  enter  upon 
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his  books  receipts  from  the  business  amounting  to  several  thousand  dollars 
received  by  him  at  or  hnmediately  preceding  the  transfer. 

Saugekties  Bank  «.  Mack 494 

2. Books  of  account  kept  by  tJie  transferrer  —  when  admissible  against 

both  the  transfeiTer  and  transferee.}  Where  the  consideration  for  the  transfer 
was  an  alleged  loan  made  by  the  mother  to  the  son,  the  books  of  account 
kept  by  the  son,  showing  that  whatever  moneys  had  been  loaned  to  him 
by  his  mother,  had,  prior  to  the  transfer,  been  substantially  repaid,  are 
admissible  in  evidence  not  only  against  the  son  but  also  against  the  mother. 
Id. 

FItlQHT  —  While  injwines  resulting  from  fright  alone  do  not  authorize  a 
recovery,  yet  wJiere  physical  injury  accompanies  the  fright  it  furnishes  a  basis 
for  a  recovery. 

iSee  Negligence. 

GAS  COMPANY : 

JSee  Corporation. 

GASOLINE  —  Fire  insurance  — provision  that  gasoline  sJiaU  not  be  used  on  the 
premises  —  responsibility  of  the  insured  for  a  gasoline  lamp  attached  to  the  exte- 
rior wall  of  the  building  by  a  tenant  of  the  stoop  thereof. 
See  Insurance. 

GRADING  —  Of  streets. 

See  Municipal  Corporation. 

GBANTOB  AND  GBANTEE  —Of  real  property. 
See  Vendor  and  Purchaser. 

GUAJtANTY  —  Liability  of  a  c<yrporation  upon  a  guaranty  which,  because  of 
the  identity  of  the  names,  is,  on  its  face,  the  individual  obligation  of  its  president. 

See  Hall  v.  Ochs  .   103 

Contract  of. 

See  Contract. 

HABEAS  CORPUS  —  An  ex  parte  final  eommitment  of  an  inebriate  icoinan 
to  the  care  of  a  private  corporation  is  invalid  —  a  provision  for  a  subsequent 
review  by  habeas  corpus  is  not  due  process  of  law. 

See  People  ex  rel.  Ordway  p.  St.  Saviour's  Sanitarium 363 

HUSBAND  AND  WIFE  —  Divorce  —  corroboration  of  the  testimony  ofdttec- 
tives.}  1.  The  testimon,v  of  detectives  to  the  effect  that  they  had  discovered 
a  husband  in  a  house  with  a  woman  who  had  previously  accompanied  him 
there,  under  such  circumstances  as  clearly  to  prove  illicit  relations  between 
them,  is  sufficiently  corroborated  within  the  rule  requiring  the  corroboration 
of  such  testimony  as  a  condition  precedent  to  the  entry  of  a  decree  dissolving 
the  maniage  contract,  by  the  statement  of  a  witnesswho  had  charge  of  the 
apartments  in  one  of  which  the  detectives  swore  that  they  found  the  husband 
and  his  companion  that,  on  the  occasion  in  question,  the  detectives  were 
there  and  were  admitted  to  such  apartments  in  the  manner  testified  to  by  one 
of  them,  and  that  the  witness  afterwards  heard  "some  disturbance."  she 
identifying  one  of  the  detectives,  although  she  was  not  able  to  identify  the 
others.     Winston  v.  Winston \ 460 

2.  Foreign  decree  granted,  without  service  of  process  upoji,  or  any  appear- 
ance by,  the  defendant.]  A  decree  of  divorce  granted  in  a  Territory  of  the 
United  States  without  service  of  process  within  the  Territory  on  the  defend- 
ant, who  was  at  all  times  during  the  pendency  of  the  action  a  resident  of  the 
State  of  New  York,  or  his  appearing  in  the  action,  is  not  binding  upon  him. 
Id. 

3. Brokerage  on  a  marriage  contract  —  payment  oftlie  broker's  fee  by  the 

wife  with  pi'operty  procured  from  the  husband  —  the  latter  may  sue  for  its  rec4>v- 
ery.'}  Where  a  woman,  in  pursuance  of  a  previous  agreement  made  with  a 
marriage  broker  employed  by  her,  after  her  marriage  procures  monc}''  and  land 
from  her  husband,  who  is  ignorant  of  the  agreement,  and  pays  the  broker 
his  stipulated  fee  by  turning  over  the  money  and  giving  a  mortgage  on  the 


Digitized  by  VjOOQIC 


INDEX.  663 

HUSBAND  AND  WIFE  —  Continued.  paob. 

land  to  him,  a  suit  is  maintainable  by  the  husband  to  recover  such  money 
from  the  broker  and  to  annul  the  mortgage. 

Although  the  property  may  have  been  turned  over  to  the  woman  after 
she  was  married,  in  pursuance  of  a  promise  made  at  the  time  of  the  engage- 
ment, the  whole  transaction  is  vitiated  by  the  conspiracy  between  the  would-be 
wife  and  the  marriage  broker  to  obtain  the  marriage  brokerage  fee  from  the 
husband.     Place  v.  Conklin 191 

4. The  fact  tJiat  a  wife  assists  her  husband  in  his  business  and  speaks 

of  the  business  as  tlieir  business,  etc.,  does  not  make  her  liable  for  goods  sold  for 
use  in  the  business.]  The  fact  that  a  wife,  residing  with  her  husband,  assists 
him  in  his  business,  makes  payment  on  account  of  his  indebtedness  and 
speaks  of  the  business  to  those  persons  detiliug  with  him  as  their  business, 
or  speaks  of  herself  as  interested  in  it,  is  not,  of  itself,  sufficient  to  show  that 
goods  sold  for  use  in  the  business  were  sold  to  the  husband  and  wife  jointly, 
where  no  part  of  the  goods  were  delivered  specifically  to  the  wife  or  used  by 
her  and  she  made  no  promise  to  pay  for  them,  and  it  does  not  appear  that  any 
orders  were  specifically  given  by  her,  or  that  she  intended,  in  any  way,  to 
make  herself  responsible  for  them,  especially  where  it  appears  that  the  bills 
for  the  goods  sold  were  rendered  by  the  vendor  to  the  husband  separately, 
tending  to  show  that  he  did  not  give  credit  to  the  wife. 

Blaut  v.  Fletcher 388 


Bill  of  particulars  not  granted  in  an  action  for  alienating  a  husband's 

fections  by  depreciating  his  wife. 

See  KiKBY  c.  Kirby 25 


IDIOT: 

See  Insane. 

ILLEGITIMACY : 

See  Parent  and  Child. 

IMBECILE : 

See  Insane. 

IMPEACHMENT  —  Of  witnesses. 
See  Witness. 

IMPLIED  CONTRACT : 

St-e  Contract. 

INCOBPOBATION : 

See  Corporation. 

INDICTMENT —  Conspiracy — sufficiency  of  an  indictment  alleging  an  agree- 
ment between  a  public  officer  and  a  private  person  by  which  ths  officer  is  to  violate 
his  duty  —  specification  of  the  time  —  allegation  t/iat  *'  Theodore  B.  Willis,  as 
commissioner  of  city  works,"  entered  into  a  conspiracy. 

Ses  People  r.  Willis 208 

INDORSEMENT—  Of  negotiable  paper. 
See  Bills  and  Notes. 

INEBRIATE — Constitutional  law  —  an  ex  parte  j^/ia^  commitment  of  an 
inebriate  woman  to  the  cure  of  a  pricate  corporation  is  invalid — the  commit- 
ment cannot  be  upheld  as  a  temporary  one  —  a  provision  for  a  subsequent  review 
by  habeas  corpus  is  not  due  process  of  law  —  tem)x>rary  summary  commitments 
of  alleged  incompetent  and  dangerous  persons  are  proper  —  effect  of  the  volu?itary 
surrender  of  the  inebnate. 
Se^;  Insane. 

INJUNCTION  —  Dismissal  for  a  failure  to  prosecute  —  the  judgment  deter- 
mines Vie  right  loan  injunction  pendente  lite. J  1.  A  judgment  entered  upon 
a  dismissal  of  an  action  for  a  failure  to  prosecute  it,  in  which  action  an 
injunction  pendente  lite  has  been  gmnted  to  the  plaintiff,  determines  that, 
the  plaintiff  was  not  originally  entitled  to  the  injunction. 

De  Berard  v.  Prial 502 
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2. Action  on  the  undertaking  —  reference  to  compute  damages  tTiere- 

under.']  It  seems,  that  on  an  application  by  the  defendants  for  a  reference  to 
compute  the  damages  sustained  by  them  under  the  undertaking  on  which 
the  injunction  was  granted,  the  plaintiff's  affidavit  in  opposition  to  the  motion, 
stilting  the  reasons  why  he  submitted  to  the  dismissal  of  the  action,  is  not 
competent  to  limit  the  effect  of  the  judgment.     Id. 

3.  Injunction  depending  on   Vt^  nature  of  tJie  action  —  it  cannot  he 

granted  on  an  affidavit.]  A  motion  for  an  injunction  in  a  case  where  the  right 
thereto  depends  upon  the  nature  of  the  action  must  be  based  upon  a  com- 
plaint, and  it  cannot  properly  be  granted  upon  an  affidavit  stating  facts 
which,  if  properly  set  forth  m  a  complaint,  might  be  sufficient  to  support 
the  order.     Woodburn  v.  Hyatt 346 

Contempt — judgment  enjoining  the  owner  of  bathing  houses  from  per- 
mitting his  patrons  to  use  a  private  road  —  removal  by  him-  if  a  fence  on  his  oicn 
land  J  thereby  facilitating  such  use. 

See  Douglass  v.  Bush 226 

EfluitaUe  relief  to  an  abutting  owner  who  has  conveyed  and  afterwards 

regains  the  title. 

See  Chanler  v.  New  York  Elevated  R.  R.  Co 305 

INJURY: 

See  Negligence. 

INNKEEPSIR  —  Sale  of  intoxicating  liquor  by. 
See  Intoxicating  Liquor. 

INSANE  —  Committee  of  an  incompetent  jyerson  —  residence  of  the  incompe- 
tent within  section  2823,  Code  of  Ciril  Procedure.]  1.  Under  section  2323  of 
the  Code  of  Civil  Procedure,  requiring  an  application  for  the  appointment 
of  a  committee  of  an  incompetent  person,  when  made  to  the  Supreme  Court, 
to  be  presented  at  a  Special  Term  thereof,  held  within  the  judicial  dis- 
trict where  the  incompetent  resides,  or  to  a  justice  of  ths  court  within 
such  (list  rid.  the  residence  of  the  incompetent  is  her  legal  residence,  and 
her  temporary  domicile  in  another  county  does  not  operate  to  change  it. 

Matter  of  Porter \ 147 

2.  An  order  made  in  the  wrong  district  is  irregular,  not  void.]     An  order 

of  the  Supreme  Court,  not  made  in  the  proper  judicial  district,  is.  how- 
ever, not  void,  but  only  irregular;  and  on  an  application  of  relatives  of 
the  incompetent,  to  whom  notice  of  the  proceeding  has  been  given,  under 
section  2325  of  the  Code  of  Civil  Procedure,  an  order  will  be  made  that  the 
proceeding  be  relegated  to  the  county  of  her  legal  residence.     Id. 

Constitutional  law  —  ex  parte  ./?/ia^  commitment  of  an  inebriate  woman 

to  the  care  of  a  private  corjioration  is  invalid  —  when  the  commitment  cannot  be 
upheld  <ts  a  tem}x)rary  one  —  a  provision  for  a  subsequent  review  by  habeas  cor- 
pus is  not  due  process  (flaw  —  temporary  sununai'y  commitments  of  alleged 
insompttent  and  dangerous  jyersons  are pro})er  —  effect  of  the  voluntary  surren- 
der of  the  in4ibriate. 

S*-e  People  ex  rel.  Ordway  v.  St.  Saviour's  Sanitarium 36S 

INSPECTION  —  Of  books  and  papers. 
See  Discovery. 

INSUitANCE  —  Fire  insurance  —  a  policy  insuring  the  owner  and  alw  con- 
tractors'" as  interest  may  appear"  —  complaint  by  the  contractors  which  sets 
forth  an  insurable  interest.]  1.  A  complaint  which  alleges  the  issuing  of  a 
policy  of  lire  insurance,  whereby  the  "defendant  insured  one  Thomas  Behan 
as  owner  and  Sullivan  Brothers,  the  plaintiffs  herein,  as  contractors,  as 
interest  may  appear,"  against  loss  by  fire,  and  that,  at  the  time  of  issuing 
said  policy,  and  from  that  time  until  the  loss  therein  referred  to,  the  plaintiffs 
had  an  interest  in  the  said  property  insured  as  contractors;  that  the  value  of 
the  building  and  the  amount  of  the  plaintiffs'  insurable  interest  therein  at 
the  time  of  the  loss  was  greater  than  the  loss  claimed;  that  all  of  said  loss 
fell  upon  the  plaintiffs,  they  being  obliged  to,  and  having  restored  the  build- 
ing to  the  condition  in  which  it  was  immediately  prior  to  said   loss  without 
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corai)L*nsation  therefor,  siiflaciently  alleges  that  the  plaintiffs  had  an  insur- 
able interest  in  the  property  insured. 

Under  such  a  complaint  the  plaintiffs  may  properly  offer  evidence  at 
the  trial  that  they  were  contractors  to  erect  the  building;  that  it  was  burned; 
that  they  were  obliged  to  and  did  restore  it  to  its  previous  condition,  and 
that  the  loss  fell  upon  them.    Sullivan  v.  Spring  Garden  Ins.. Co 128 

2.  Setting  forth  the  policy  in  ths  complaint.^    In  such  an  action,  the 

policy  being  a  contract  for  the  payment  of  money  only,  a  complaint  which 
sets  forth  a  copy  of  the  policy  and  contains  an  allegation  of  the  amount 
due,  together  with  other  allegations  as  to  extrinsic  facts  showing  the  loss, 
is  sufficient  under  section  534  of  the  Code  of  Civil  Procedure.    Id. 

3.  Consideration  for  tJie  policy.]    Where  the  complaint  alleges,  and 

the  policy  states,  that  in  consideration  of  the  premium  the  defendant 
insured  the  phiintiffs  and  the  owner  as  interest  might  appear,  there  h  a 
sufficient  allegation  of  a  consideration  moving  from  the  plaintiffs.     Id. 

4.  The  printed  clauses  governed  by  the  written  ones.]     A  condition  of 

the  policy  making  it  void  if  the  interest  of  the  insured  is  other  than  that 
of  unconditional  and  sole  ownership,  or  if  the  building  be  on  ground  not 
owned  by  the  insured  in  fee  simple,  is  controlled  by  the  written  portion  of 
the  policy,  which  shows  that  it  was  issued  to  the  plaintiffs  as  contmctors 
for  the  erection  of  the  building  insured,  on  property  owned  by  the  other 
party  insured  by  the  policy.     Id. 

5.  The  policy  creates  separate  contracts.]  In  an  action  by  the  contrac- 
tors to  recover  upon  the  policy,  an  objection  that  the  owner  is  not  made  a 
party  is  untenable,  as  the  policy  insures  two  parties  •*  as  interest  may- 
appear,"  thus  creating  several  contracts,  one  with  each  of  the  insured, 
upon  which  each  may  sue  without  joining  the  other.  This  is  especially  the 
fact  where  the  complaint  alleges  that  the  owner  "makes  no  claim  against 
the  defendant."    Id. 

6.  IfYre  insurance  —  provision  tJiat  gasoline  shall  not  he  used  on  the  prem- 
ises—  rt'SfTonnbility  of  the  insured  for  a  gasoline  lamp  attached  to  the  exterior 
wall  of  the  building  by  a  tenant  of  the  stoop  tJiereof]  Cert^iin  articles  in  a 
building  were  covered  by  a  policy  of  fire  insurance  which  conferred  the  privi- 
lege '•  to  use  electric  lights  in  the  above-mentioned  premises,"  and  provided 
that  "if  illuminating  g^is  or  vapor  be  generated  in  the  described  building  (or 
adjacent  thereto)  for  use  therein;  or  if  (any  usage  or  custom  of  trade  or  man- 
ufacture to  the  contrary  notwithstanding)  there  be  kept,  used  or  allowed  on 
the  above-described  premises  "  gasoline,  the  policy  should  be  void. 

The  insured  property  was  destroyed  by  a  fire  caused  by  the  explosion  of  a 
gasoline  lamp  which  a  man,  to  whom  the  insured  had  rented  a  platform  or 
stoop  in  the  rear  of  the  building,  had  attached  to  the  outside  wall  of  the 
building  and  had  used  for  some  tnue  prior  to  the  fire. 

In  an  action  brought  to  recover  upon  the  policy  it  was, 

IlehU  that  the  insured  could  not  recover; 

That  the  use  of  the  word  "  premises"  in  the  privilege  clause  of  the  policy 
was  equivalent  to  the  word  "  building"  in  the  prohibitory  clause,  and  that 
the  insured,  having  control  of  the  premises,  which  included  the  building, 
were  under  the  obligation  of  seeing  that  no  gasoline  was  used  in  the  lamp 
upon  the  exterior  wall  of  the  building  withm  which  the  insured  property 
was  contained; 

That  ignorance  on  the  part  of  the  insured  of  the  use  of  the  lamp  by  their 
tenant  was  no  excuse  for  their  failure  to  perform  this  obligation. 

KoHLMAN  p.  Selvage 380 

7. Credit  insurance  policy  —  notice  of  a  loss  included  in  the  sum  to  be 

home  by  the  indemnified.]  In  the  adjustment  of  the  amount  payable  under  a 
policy  of  credit  insurance,  by  the  terms  of  which  the  first  losses,  up  to  a 
certam  sum,  are  to  be  borne  by  the  party  indemnified  before  any  claim  can 
be  made  against  the  company,  and  "proof  of  loss  must  be  made  *  *  « 
within  twenty  (20)  days  after  knowledge  of  the  insolvency  of  any  debtor 
shall  have  been  received  by  the  indemnified,     *    *    «    otherwise  such  claims 

Apr.  Div.— Vol.  XX  XIV.         84 
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shall  be  barred,"  the  company  is  entitled  to  notice  of  a  loss,  although  such 
loss  be  included  in  the  sum  which  must  be  borne  by  the  party  indemnified, 
and  if  such  notice  be  not  given,  a  claim  therefor  cannot  be  considered  in  the 
settlement  of  the  company's  liability. 

Jaeckel  V,  Ax\£.  Credit  Indemnity  Co 565 

8. Payments  made  on  an  indebtedness  after  final  proof  of  loss  and  within 

tlie  period  allowed  the  company  to  adjust  the  loss.]  Under  a  provision  of  such 
a  policy  that  "  final  proof  of  loss  shall  be  forwarded  to  the  central  oflSce  of 
this  company  «  «  *  and  the  amount  due  by  this  company  under  final 
proof  of  loss  shall  be  adjusted  and  paid  within  sixty  (60)  days  after  receipt  by 
the  company  of  such  final  proof  of  loss,"  the  company  is  not  entitled  to 
deduct  from  the  amount  to  be  paid  by  it  payments  made  by  the  debtors 
within  the  sixty  days  on  account  of  indebtednesses  included  in  such  final 
proof  of  loss,  especially  where  the  policy  contains  a  condition  that  "no  loss 
can  be  proven  after  the  expiration  of  this  bond."    Id. 

9. Obscure  provision  not  given  effect.]    Where  the  amount  of  the  initial 

loss  to  be  borne  by  the  indemnified  is  plainly  fixed  by  one  provision  of  the 
policy  at  a  certain  sum,  such  amount  will  not  be  increased  under  another 
condition  thereof  framed  in  obscure  language  and  scarcely  to  be  understood 
from  its  words.    Id. 

10. Accident  policy — injuries  sustained  in  falling  from  a  car  platfonn 

art  not  sustained  "  while  I'^iding  as  a  passenger  in  any  passenger  conveyance.'^] 
Under  an  accident  insurance  policy  providing  that  if  death  results  from 
injuries  "sustained  while  riding  as  a  passenger  in  any  pajsenger  convey- 
ance using  steam,  cable  or  electricity  as  a  motive  power,  the  amount  to  be 
paid  shall  be  double  the  sum  specified  in  the  clause  under  which  claim  is 
made,"  a  beneficiary  is  not  entitled  to  recover  "double  the  sum  specified," 
where  the  insured,  while  riding  as  a  passenger  upon  a  railroad  train,  went 
out  from  one  of  the  cars  upon  the  open  platform  at  the  forward  end  thereof, 
from  which  he  fell  or  was  thrown  down,  and  while  clinging  to  the  hand- 
rail or  step  of  the  platform  was  dragged  for  some  distance  by  the  train, 
until  he  finally  lost  his  hold  and  fell  from  the  car  upon  a  bridge  which  the 
train  was  then  crossing,  and  thence  to  the  ground  below,  where  he  was 
found  dead,  it  not  appearing  by  what  means  or  from  what  cause  the 
deceased  fell  or  was  thrown  froui  the  platform. 

Van  Bokkelen  c.  Travei.ers'  Ins.  Co 39^ 

11.  Lloyds  insu7'ance  policy  —  action  against  one  of  several  indemnitors 

—  basis  of  an  additional  allowance.]  In  an  action  upon  a  Lloyds  insurance 
policy  against  one  of  a  number  of  individual  indemnitors,  to  recover  the 
proportionate  amount  of  the  loss  for  which  such  defendant  is  liable,  an  addi- 
tional allowance  of  five  per  cent  is  not  properly  granted  upon  the  entire 
amount  of  the  loss  covered  by  the  policy,  although  the  policy  contains  a 
provision  that,  to  avoid  multiplicity  of  suits,  no  action  shall  be  maintAined 
under  the  polic}'  against  more  than  one  of  the  indemnitors,  and  that  the  final 
decision  in  such  action  shall  be  decisive  upon  each  indemnitor,  in  the  same 
manner  as  if  he  were  sole  defendant  in  a  similar  suit,  "save  and  except, 
however,  as  to  the  matter  of  costs  and  disbursements." 

In  such  a  case  the  subject-matter  involved  is  the  sum  payable  by  the 
defendant  thus  sued,  and  does  not  include  the  ulterior  liability  of  the  other 
individual  indemnitors.     Laird  v.  Littlefield 43 

12.  Lloyds  policy  of  insurance — an  action  to  enforce  it  may  be  brought 

against  the  general  manage^'  at  the  time  of  the  loss.]  Under  a  Lloyds  policy 
of  insurance,  provi(iing  that  "  no  action  shall  be  brought  to  enforce  the  pro- 
visions of  this  policy,  except  against  the  general  manager  as  attorne}'  in 
fact."  etc. ,  an  action  may  be  brought  against  the  person  who  occupies  the 
position  of  manager  at  the  time  a  liability  arises,  although  his  predecessor's 
name  may  appear  on  the  policy  as  "attorney  and  manager,"  especially 
when  it  appears  that  the  manager  thus  sued  had  been  appointed  prior 
to  the  time  the  policy  was  issued  and  the  loss  sustained,  and  that  an  old 
printed  form  of  policy  having  his  predecessor's  name  thereon  was  used  by 
the  company.     Wheelock  r.  Chapman  464 
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13. Marine  iTieuranee  —  unseaworthiness  of  the  vessel  at  the  commence' 

me  tit  of  the  coy  age  —  it  does  not  preclude  a  recovery  on  a  time  policy.^  Although 
in  the  case  of  a  time  marine  policy  of  insurance  the  mere  fact  that  the  vessel 
was  unseaworthy  at  the  commencement  of  the  voyage  does  not  necessarily 
preclude  a  recovery,  yet,  in  an  action  brought  to  enforce  the  policy,  the 
defendant  is  entitled  to  have  the  jury  charged  "that,  if  it  appears  that  a 
vessel  shortly  after  sailing  becomes  leaky  and  unfit  to  perform  her  voyage 
and  sinks  without  encountering  any  peril  or  storm,  this  is  presumptive  evi- 
dence of  unseaworthiness  of  the  vessel  at  the  beginning  of  the  voyage." 

Starbuck  v.  Puenix  Insurance  Co 298 

Pledge  of  a  life  insurance  policy  —  waicer  by  the  pledgee  of  his  right  to 

dispose  of  it  witJiout  notice  —  consideration  for  the  waiter  —  damages  recover- 
able where  thi  policy  is  surrendered. 

ISee  ToPLiTZ  r.  Bauer 526 

Long  Islnnd  City  —  chapter  141,  Laws  of  1896,  relating  to  tlis  tax  on 

foreign  insurance  companies  is  a  *■  special  city  law  "  —  it  was  not  legally  passed. 

See  Exempt  Firemen  Assn.  v.  Trustees 138 

Adopted  child  —  riglU  to  inheHt  a  sum  payable  on  ths  death  of  a  member 

of  the  New  York  Produce  Exchange. 

See  Kemp  c.  New  York  Produce  Exchange 176 

INTOXICATING  LIQUOR  —  Liquor  tax  —  the  exemption  in  favor  <f  prem- 
ises, within  200  feet  of  a  school1u>use,  in  which  liquor  was  sold  on  March  28, 
1896  —  it  is  waived  where  tlie  traffic  was  thereafter  suspended  for  eighteen 
months.]  1.  The  privilege  conferred  by  subdivision  2  of  section  24  of  the 
Liquor  Tax  Law  (Laws  of  1896,  chap.  112,  as  amended  b^r  Laws  of  1897, 
chap.  312),  permitting  the  traffic  in  liquor  on  premises  within  200  feet  of  a 
building  used  exclusively  as  a  schoolhouse,  provided  such  traffic  w^as  actu- 
ally and  lawfully  carried  on  in  such  premises  on  March  23,  1896,  is  forfeited, 
where  It  appears  that,  although  such  traffic  was  lawfully  carried  on  in  such 
premises  on  March  23,  1896,  the  license  expired  by  operation  of  law  June 
30,  1896,  and  that  no  liquor  tax  certificate  was  granted  for  the  traffic  in 
liquors  upon  the  said  premises  until  December,  1897,  the  actual  traffic  in 
liquors  upon  the  said  premises  being  suspended  between  June  30,  1896,  and 
January  1,  1898.     Matter  of  Lyman 389 

2. What  is  not  a  continuance  of  the  business.]    The  mere  fact  that  the 

fixtures  used  in  the  conduct  of  the  business  in  this  place  were  not  removed, 
and  that  the  person  who  had  owned  a  chattel  mortgage  on  such  fixtures  had 
foreclosed  the  mortgage  and  had  been  in  possession  of  the  premises  during  the 
period  when  no  business  was  carried  on,  does  not  constitute  a  continuance 
of  the  business  such  as  would  prevent  the  surrender  of  the  privilege  to  con- 
duct the  li(iuor  business  upon  such  premises;  nor  does  the  intention  of  the 
parties  who  held  the  lease,  as  to  the  future  use  of  the  premises,  constitute  a 
continuance  of  the  business.     Id. 

ISSX7ES  —  Trial  of. 
See  Trial. 

JUDGMENT  —  A  inodif  cation  thereof  is  not  dbtainahle  by  order.]  After  a 
judgment  has  been  entered  in  an  action,  deciding  that  the  plaintili  therein  is 
the  owner  of  certain  lands  within  the  boundary  of  an  avenue,  and  that  she 
also  possesses  an  easement  therein  of  access  to  and  from  her  premises, 
in  front  of  which  a  railroad  embankment  has  been  constructed,  and  directing 
the  railroad  company,  the  defendant  in  the  action,  to  take  proceedings  to 
condemn,  the  court  has  no  power  to  grant  an  application  to  open,  amend  and 
correct  the  judgment  so  as  to  show  that  the  plaintiff  owned  no  part  of  the 
land  within  the  bounds  of  the  avenue,  but  only  an  easement  therein. 

Ray  r.  New  York  Bay  Extknsion  R.  li.  Co 8 

Contempt — judgment  enjoining  the  owner  of  bathing  houses  from  per- 
mitting his  jMitrons  to  use  a  prirute  road —  removal  by  him  of  a  fence  on  his 
own  land,  tJiereby  facilitating  »uch  use. 

See  Douglass  c.  Bush 226 
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Partition  —  an  interlociitoi^y  judgment  sliould  provide  for  an  apparent 

existing  lien  —  tfie  question  as  to  who  was  the  judgment  debtor  will  not  be  deter- 
mined on  affida  vits. 

See  Kelly  t.  Werner 68 

Action  for  rent  —  a  foiiner  judgment  for  rent  due  under  the  same  lease  is 

conclusive  as  to  the  defenses  of  eviction  and  surrender  prior  to  its  rendition. 

See  Zereoa  v.  Will 488 

Divorce  — foreign  decree  granted  witJiout  service  of  process  upon,  or  any 

appearance  by,  the  defendant. 

See  \ViN8TON  V.  Winston 460 

JUDICIAL  SALE  —  Objectioi^s  to  the  title  —  a  variation  of  one-half  inch  in 
141  feet.]  1.  On  an  application  by  a  purchaser  at  a  judicial  sale  to  be 
relieved  from  his  purchase,  a  variation  of  a  half  inch  in  a  distance  of  141 
feet  does  not  constitute  a  substantial  defect,  where  it  is  not  disputed  but  thai 
the  purchaser  will  obtain  a  good  title  to  all  property  included  within  the 
boundaries  as  described  in  the  advertisement  of  sale. 

The  fact  that  buildings  on  abutting  property  encroach  one-half  inch  upon 
the  lot  purchased,  does  not  justify  the  purchaser  in  objecting  to  the  title, 
where  there  is  no  evidence  that  the  encroachment  actually  impairs,  to  any 
extent,  the  value  of  the  property.    Merges  v.  Rinoler 415 

2.  Encroachment  of  buildings  upon  adjoining  land,  and  upon  the  street.\ 

The  mere  fact  that  some  unimportant  buildings  on  the  premises  sold 
encroach,  to  a  small  extent,  upon  adjacent  premises,  does  not  entitle  the 
party  making  the  purchase  to  be  relieved  therefrom,  where  his  right  to  use 
the  adjacent  land  for  the  support  of  the  walls  of  such  buildings  is  estab- 
lished b}'  adverse  possession,  and  where  he  has  obtained  all  of  the  property 
that  he  had  any  reason  to  suppose  that  lie  was  to  acquire  by  the  purchase. 

Where  buildings  upon  the  property  purchased,  which  is  situated  in  the 
city  of  New  York,  have  encroached  for  many  years,  in  their  present  condition, 
upon  a  street  without  objection  on  the  partof'the  municipal  authorities  to  the 
continuance  of  the  encroachment,  and  the  extent  of  the  encrotichment  is  such 
that  it  is  not  probable  that  such  an  objection  will  be  taken,  and  it  appears 
that  the  city,  under  statutory  provision  (Chap.  410  of  the  Laws  of  1§82,  as 
amended  by  chap.  610  of  the  Laws  of  1895),  would  not  be  allowed  to  remove 
the  wall,  an  objection  to  the  title,  based  upon  such  encroachment,  will  not  be 
sustained.     Id. 

KINGS  COUNTY—  City  of  Brooklyn— exjienditures  of  tlie  county  clerk  oi 
Kings  county  in  the  care  of  county  rec^trdsare  a  charge  against  that  city  —  audit 
of  the  claim. 

See  Worth  r.  City  of  Brooklyn 223 

LACHES —  Contract  for  icork  —  insufficiency  of  proof  of  the  service  of  notice 
to  the  contractor  to  begin  work  as  the  basis  of  a  fet-offfor  delay. 

See  DwYER  i\  The  Mayor \ 450 

Xew  trial  on    the  ground  of   neitly  discovered  evidence  —  it  may  be 

granted  after  ap])eal  taken  and  judgment  affirmed. 

See  Keister  v.  Rankin 288 

^^otionfor  leave  to  serve  an  amended  reply  to  a  counterclaim  —  tohen  not 

too  late. 

See  Woolsey  v.  Shaw 4«J5 

Ijjiches  in  making  application  for  a  mandamus. 

See  Matter  of  McDonald. 512 

LAND: 

See  Real  Property. 

LANDLORD  AND  TENANT— The  duty  of  th£  tenant  to  demand  posses- 
sion is  not  affected  by  a  threat  of  the  officers  (f  the  lessor  corporation  to  refuse 
possession,  inade  before  the  cotnmencement  of  the  term.]  1.  The  president  and 
the  secretary  and  treasurer  of  a  corporation  which,  by  an  instrument  under 
seal  had  leased  to  certain  ])arti('s  its  iron  mines,  applied,  prior  to  the  com- 
mencement of  the  term  granted  by  such  lease,  to  one  of  the  lessees  for  a 
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loan,  and  upon  the  application  being  denied,  the  secretary  and  treasurer 
said,  *'  If  vou  don't  make  the  loan  you  can't  have  the  mine,"  to  which  the  les- 
see replied,  "  Very  well,  we  can  do  without  the  mine." 

Ilekl,  that  the  threat  was  not  such  a  refusal  on  the  part  of  the  corporation 
to  give  possession  of  the  mine  as  would  relieve  the  lessees  from  the  obliga- 
tion to  pay  the  rent  reserved  by  the  lease,  especially  as  there  was  no  proof 
that  tliey  had  made  any  demand  of  possession  after  the  commencement  of 
the  term  of  the  le^se,  and  as  it  did  i^ot  appear  that  the  president  and  secre- 
tary and  treasurer,  at  the  time  of  the  transaction  in  question,  were  acting  on 
behalf  of  the  corporation,  or  that  thev  had  any  authority  to  threaten  to 
refuse  to  give  possession  of  the  demised  premises. 

Millie  Iron  Mining  Co.  v.  Thalmann 281 

2. Effect  of  the  lessor  continuing  in  possession  and  taking  ore  from  a  inine.^ 

In  such  a  case,  the  lessor  is  not  required  at  the  commencement  of  the  term  of 
the  lease  to  abandon  the  mine  and  leave  it  vacant  and  uncared  for,  and  the  fact 
that  while  in  possession  of  the  mine  during  the  term  of  the  lease  the  lessor 
has  raised  and  removed  ore  therefrom,  there  being  no  evidence  as  to  whether 
such  operations  resulted  in  a  profit  or  a  loss,  is  not  a  defense  to  an  action 
for  the  rent  accruing  under  the  lease.     Id. 

3. Action  for  rent  —  a  former  judgment  for  rent  due  vnder  the  same  lease 

is  conclusive  as  to  the  defenses  of  eviction  and  surrender  prior  to  its  rendition,^ 
In  an  action  to  recover  rent,  to  which  the  defenses  of  eviction  from  and  sur- 
render and  acceptance  of  the  demised  premises  are  interposed,  proof  of  a 
judgment  recovered  in  a  previous  action  between  the  same  parties  for  rent 
due  under  the  same  lease  is  a  conclusive  answer  to  such  defenses,  as  to  any 
matters  occurring  prior  to  its  rendition.    Zekega  v.  Will \  488 

4. When  the  tenant  assumes  tJie  risk  of  tlie  condition  of  the  demised 

premises.^  Where  a  tenant  has  had  an  opportunity  to  examine  the  demised 
premises  prior  to  the  time  that  the  lease  was  made,  and  the  lease  contains  no 
express  covenant  of  warranty,  the  tenant  assumes  the  risk  of  their  condi- 
tion.    Id. 

5. A  surety  on  a  lease  not  discharged  by  the  lessee's  death,  nor  by  a  failure 

to  present  tJie  claim  against  his  estate,  nor  by  a  cJiange  of  occupation,  twr  by  a 
violation  of  a  covenant  against  subletting.']  A  surety  for  the  due  performance 
of  the  covenants  of  a  lease  on  the  part  of  the  lessee  is  not  discharged  from 
the  obligation  thereby  assumed  by  the  death  of  the  lessee,  nor  by  a  neglect 
to  present  a  claim  covered  by  the  obligation  of  such  surety  against  the  estate 
of  the  deceased  lessee,  nor  by  the  lessor's  assent  to  a  change  in  the  occu- 
pation of  the  premises,  especially  where  it  is  mutual  and  has  resulted  in  a 
reduction  of  the  surety's  liability,  nor  by  a  violation  of  a  covenant  in  the 
lease  against  subletting,  where  the  surety,  a  corporation,  has  consented  to 
such  subletting,  and  was  clearly  benefited  thereby.    Hall  v.  Ociis 103 

6. Wfien  premises  may  be  given  up  by  th^  tenant  because  of  their  being 

flooded  as  a  result  of  graduul  deterioration.']  A  tenant  of  premises,  which  at 
the  time  of  the  lease  were  in  such  a  state  that  by  gradual  deterioration  they 
fell  into  a  condition  such  that  heavy  min  soakea  into  or  ran  into  and  flooded 
the  cellar  so  as  to  render  the  premises  untenantable,  may  quit  and  surrender 
the  possession  of  the  same  under  the  provisions  of  section  197  of  chapter  547 
of  the  Laws  of  189(5  (The  Real  Property  Law),  and  escape  further  payment 
of  rent  therefor.     Meserole  v.  Sinn  33 

7. Proximate  cause.]    In  such  a  case  water,  one  of  the  elements,  will 

be  deemed  to  have  been  the  proximate  cause  of  the  injury.     Id. 

Mechanic' s  lien  —  covenant  in  a  lease  that  the  tenant  icill  make  certain 

specified  changes  does  not  imply  a  consent  that  other  and  additional  changes  may 
be  made  —  authority  of  the  lessor's  h^isband  to  give  such  consent  —  notice  of  lien 
in  which  a  claim  is  made  only  against  the  tenant. 

See  De  Klyn  v.  Simpson 436 

Fire  insurance — provision  that  gasoline  shall  not  be  used  on  the  premises 

—  responsibility  of  the  insured  for  a  gasoline  lamp  attaclied  to  th^  exterior  wall 
of  the  building  by  a  tenant  of  the  sttn/p  thereof. 

See  KoHLMANN  V.  Selvage 380 
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Vendor  and  purckaHV  —  title  originating  in  a  tax  lease,  after  the  expira- 
tion of  ichich  tJie  tenant  has  continued  in  possession  —  a  title  by  adverse  posses- 
sion must  rest  on  unassailable  proof  thereof 

See  RuEss  v.  Ewen 484 

Negligence  —  defect  in  the  stairs  of  a  tenement  Jiouse  —  constructice  knowl- 
edge thereof  on  the  part  of  the  landlord — obligation  of  tlie  landlord  to  light  the 
halls  and  stairicays. 

See  Nadel  v.  Fichten 188 

Ejectment  —  waiver  by  a  tenant  at  will  of  his  right  to  the  statutory  notice 

to  quit. 

See  WissEL  v.  Ott * 159 

LEASE: 

See  Landlord  and  Tenant. 

LEOISLATUBE  —  Powers  of 

See  Constitutional  Law. 

UBEL—  Complaint  in  an  action  for  libel.]  1.  The  complaint  in  an  action 
for  libel  should  set  forth  the  words  complained  of  as  used  by  the  defend- 
ant, and  it  is  not  sufficient  to  set  out  their  tenor  and  effect  with  innuendoes. 

Batteksby  v.  Collier 347 

2, Criticism  of  a  picture.]    In  an  action  for  libel  against  the  plaintiff 

in  his  profession  as  an  artist,  the  complaint  alleged  that,  in  the  article  com- 
plained of,  published  in  the  defendant's  newspaper,  the  words  occurred : 
**  What  matters  it  if  the  Colonel's  ideas  of  color,  light  and  shade  were  a 
trifle  hazy,  if  his  perspectives  was  a  something  extraordinary,  his  'breadth' 
and  '  treatment '  and  *  tone'  trulv  marvelous  ?  The  surrender  was  a  great,  a 
vast  picture,  and  it  was  the  Colonel's  life." 

Held,  that,  conceding  that  these  words  applied  to  a  picture  painted  by  the 
plaintiff,  the  natural  construction  of  them  would  not  make  them  anything 
more  than  a  fair  briticism  of  the  particular  picture  — such  as  is  always  per- 
mitted in  regard  to  any  work  of  art  to  which  the  attention  of  the  public  has 
been  invited  —  there  being,  in  this  case,  no  allegation  in  the  complaint  that 
the  words  were  published  witli  any  malicious  intent.    Id. 

8. A  libel  must  relate  to  professional  character  generally,  not  to  a  par- 
ticular 'icork.]  Nothing  can  be  said  to  be  libelous  of  a  man  in  his  profession 
unless  it  degrades  or  lowers  him  in  his  professional  character  generally,  and 
it  is  not  a  libel  of  one  in  that  regard  to  say  that,  in  any  particular  work, 
he  has  fallen  below  the  proper  standard  or  has  made  a  failure.    Id, 

LICENSE  —  To  sell  Uquoi-. 

See  Intoxicating  Liquor. 

LIEN  —  Mechanic's  lien  —  covenant  in  a  lease  tlutt  the  tenant  will  make  certain 
specified  changes  does  not  imply  a  consent  that  other  and  additional  changes  may 
be  made.]  1.  A  tenant  of  premises  holding  under  a  lease  providing  that  he 
shall  mate  certain  specified  changes  therein  which  shall  belong  to  the  party 
of  the  first  part  (the  lessor)  ' '  from  the  time  they  are  so  made,  so  that  no  part 
of  the  same  shall  be  removed  during  or  at  the  expiration  of  the  said  tenn, 
and  no  changes  shall  be  made  in  said  premises  after  such  changes  and 
improvements  have  been  made,  without  the  written  consent  of  the  party  of 
the  first  part  first  had  and  obtained,"  and  containing  a  further  covenant  that 
the  tenant  will  not  assign  the  lease  unless  with  the  written  consent  of  the 
lessor,  entered  into  an  agreement  with  a  corporation  without  having  himself 
undertaken  the  repairs,  that  be  would  endeavor  to  procure  the  consent  of  the 
lessor  to  an  assignment  of  the  lease  to  it,  and  that  upon  obtaining  such  con- 
sent he  would  so  assign  it.  Under  such  agreement  the  corporation  took 
possession  of  the  premises,  and  executed  a  contract  for  the  making  of  other 
and  more  extensive  alterations  than  those  mentioned  in  the  lease. 

In  an  action  brought  to  foreclose  a  mechanic's  lien  for  a  balance  due  on 
the  contract, 

Held,  that  the  lease  could  not  be  construed  as  implying  a  consent  to  such 
other  and  further  alterations,  within  the  meaning  of  section  1  of  chapter  342 
of  the  Laws  of  1885,  and  thus  authorizing  the  filing  of  the  lien,  there  being 
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no  evidence  that  the  lessor,  although  she  was  frequently  on  the  street  and 
saw  the  work  in  progress,  ever  assented  to  an  assignment  of  the  lease  or 
knew  of  the  agreement  between  her  tenant  and  the  corporation,  or  that  the 
latter  was  in  possession  of  the  premises  or  doing  work  thereon. 

De  Klyn  r.  Simpson 486 

2. Authority  oftlie  lessov^a  husband  to  give  such  consent.']    Semhle,  that 

the  fact  that  the  lessor's  husband  had  been  allowed  to  collect  rents  for  her 
or  did,  as  a  fact,  collect  them,  or  had  employed  an  attorney  to  act  for  her. 
would  not  justify  a  finding  that  he  was  authorized  to  consent  to  additional 
alterations  or  changes  in  the  building  or  to  the  making  of  a  contract  which 
would  charge  her  interest  in  the  premises  with  a  liability  for  a  large  sum 
of  money.    Id. 

3. Notice  of  lien  in  which  a  claim  is  made  only  against  the  tejutnt.'] 

Where,  in  a  notice  of  lien,  the  tenant  only  is  named  as  the  person  against 
whose  interest  the  lien  is  claimed,  the  interest  of  the  owner  of  the  property 
is  not  affected  thereby,  as  the  provision  of  section  4  of  the  statute,  that  the 
failure  to  state  the  name  of  the  true  owner,  lessee,  general  assignee  or  person 
in  possession,  shall  not  impair  the  validity  of  the  lien,  cannot  have  the  effect 
of  binding  the  Interest  of  a  person  against  whom  no  claim  is  made.    Id. 

4.  Mechanic's  lien  —  a  payment  by  the  principal  contractor  to  a  sub-con- 
tractor before  it  became  due.]  A  materialman,  being  about  to  file  a  lien  against 
a  sub-contractor,  was  assured  by  the  principal  contractors  that  the  contract 
between  them  and  the  sub-contractor  contained  a  provision  for  the  retention 
of  fifteen  per  cent  of  the  amount  due  until  the  work  was  completed  and 
*'  that  said  moneys  had  been  and  would  be  retained  and  said  provisions  and 
terms  of  said  contract  as  to  payment  kept  and  observed  by  "  them.  In  reli- 
ance upon  these  representations  the  materialman  refrained  from  filing  his 
lien  for  a  period  of  more  than  six  weeks, 'during  which  time  the  contractors, 
in  violation  of  their  representation,  paid  the  fifteen  per  cent  to  the  sub-con- 
tractor in  advance  of  the  terras  of  their  contract  with  him. 
The  materialman  then  filed  his  lien,  and  in  an  action  to  enforce  it,  it  was 
Held,  that  under  the  provisions  of  section  7  of  chapter  418  of  the  Laws  of 
1897  (the  Lien  Law),  such  payment,  having  been  made  prior  to  the  time 
when  it  became  due,  for  the  purpose  of  avoiding  the  provisions  of  that  act, 
was  of  no  effect  as  against  the  lienor,  and  in  the  enforcement  of  the  lien 
was  not  to  be  considered  in  determining  the  amount  due  from  the  con- 
tractors to  the  sub  contractor.     Lawrence  v.  Dawson 211 

Partition  —  an  interlocutory  judgment  sfiould  provide  for  an  apparent 

existing  lien  —  the  question  as  to  who  was  the  judgment  debtor  uill  iwt  be  deter- 
mined on  affidavits. 

See  Kelly  v.  Werner 68 

Of  an  attorney  for  costs. 

See  Attorney  and  Client. 

LIMITATION  OF  ACTION  —  Application  for  leave  to  issue  an  execution 
against  executors.']  The  fact  that  the  Statute  of  Limitations  has  run  against 
any  application  for  an  accounting  for  the  purpose  of  compelling  in  that  pro- 
ceeding executors  to  pay  a  legacy  is  not  a  bar  to  a  proceeding  for  leave  to 
issue  execution  on  a  judgment  against  the  executors. 

Matter  of  Congregational  Unitarian  Soc 887 

UaUOB  S'EUUNQ  —  Begulation  of 
See  Intoxicating  Liquor. 

LLOYDS  INSUBANCE  POLICY: 

See  Insurance. 

LONG  ISLAND  CITY  —  Municipal  corporation — payment  of  warrants  of 
tfie  general  improvement  commission  of  Long  Island  City  refused,  because  of  lack 
of  funds  —  liability  of  the  city  of  New  York  to  an  action  for  the  amount 
thereof. 

See  Koblesch  r.  City  op  New  York * 98 
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Chapter  141,  Laws  of  1896,  relating  to  the  tax  on  foreign  insurance 

companies,  is  a  ''  sjkicial  city  late"  —  it  was  not  legally  passed. 

S(^e  Exempt  Firemen  Assn.  v.  Tkustbes 138 

LUNATIC: 

See  Insane. 

MALICIOUS  TBX^'ECUTIO'N  —  The  plaintiff  must  prove  want  of  probable 
cause  in.  addition  to  his  innocence,^  In  an  action  to  recover  damages  for 
malicious  prosecution  the  plaintiff  must  prove,  in  addition  to  his  innocence, 
the  want  of  probable  cause  on  the  part  of  the  defendant,  although  there 
ma}'  be  cases  where,  the  plaintiff  knowing  nothing  of  the  facts  and  circum- 
stances under  which  the  arrest  was  procured,  the  bald  fact  of  his  arrest, 
coupled  with  the  circumstances  attending  it,  may  suffice,  pntna  facie,  t<i 
show  a  want  of  probable  cause. 

The  facts  in  this  case  considered  and  held  insufficient  to  constitute  proof 
of  want  of  probable  cause.    Kutneu  v.  Fargo 317 

See  False  Imprisonment. 

MANDAMUS  —  Issued  to  compel  a  ministerial  officer  to  pay  where  the  nght 
is  clear,  although  there  exists  a  remedy  at  lair.]  1.  "The  rule  that  a  mandamus 
will  not  be  granted  where  the  party  has  a  remedy  by  action  is  one  addressed 
to  the  sound  discretion  of  the  court  and  is  not  of  universal  application;  and 
where  the  right  of  a  party  to  payment  is  clear  and  there  are  funds  on 
hand  applicable  to  such  payment,  the  court  may  and  will,  in  the  exercise 
of  a  sound  discretion,  compel  by  mandamus  a  ministerial  municipal 
officer  to  audit  and  pay  the  claim,  although,  if  the  city  itself  repudiated  or 
denied  the  existence  of  the  obligation,  the  rule  would  be  different. 

People  ex  rel.  Beck  v.  Coler 187 

2.  Prima  facie  case.]    Where,  on  an  application  by  a  contractor  for 

a  mandamus  to  compel  the  payment  of  an  amount  due  him  under  a  con- 
tract for  the  erection  of  a  schoolhouse  within  the  limits  of  Greater  New 
York,  it  appears  that  monev  for  the  construction  of  the  schoolh(mse  was 
raised  by  the  issue  of  bonds  of  the  school  district,  and  that  the  proceeds 
were  paid  to  the  comptroller  before  the  time  of  the  application,  the  relator 
has  made  out  a  prima  facie  case.   Id. 

3.  What  averments  in  an  answer  are  insufficient.]    While  the  rule  is 

strict  that  all  facts  averred  in  answer  to  an  application  for  a  peremptory 
writ,  whether  of  an  affirmative  character  or  merely  denials,  must  be  taken 
as  true,  the  rule  is  equally  strict  that  affirmations  which  are  only  conclusions 
of  law  or  fact,  or  are  indefinite  or  general  statements,  are  of  no  avail  and 
worthless;  and  a  denial  in  gross,  witliout  stating  facts,  is  a  mere  conclusion. 
Id. 

^4  veteran  a  subordinate  officer  in  Brooklyn  —  not  removable  at  pleasure 

by  the  officer  of  the  city  of  Greater  Xew  York  umler  wJtose  direction  Tie  is  after 
^  consolidation  —  his  remedy  to  prevent  removal. 

See  People  ex  rel.  Tate  v.  Dal  ton 6 

The  remedy  to  pretent  names  being  put  on  ballots  is  by  mandamus,  not 

by  order. 

See  Matter  of  Noble 55 

Laches  in  making  appUcatioiifor  a  mnndamus. 

See  Matter  of  McDonald 512 

MARINE  INSURANCE : 

See  Insurance. 

MARITIME  LAW : 

See  Shipping. 

MARKETABLE  TITLE : 

See  Vendor  and  Purchaser 

HULRRIAG'E—  Contract  of. 

See  UusBAND  and  Wife. 
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MASTEB  AND  SERVANT  —  Negligence  —  accident  on  a  passenger  elevator 
having  a  door  operated  by  a  button  in  the  floor — proof  of  notice  of  t/ie  dangerous 
construction  of  the  door  and  of  similar  accidents  —  negligence  of  the  master 
co-operating  with  that  of  a  fellow-seitant  of  an  injured  employee. 

See  AuLD  «.  Manhattan  Life  Ins.  Co 491 

False  imprisonment  —  a  railroad  company  is  not  bound  by  an  unautJior- 

ized  arrest,  made  in  its  station,  of  one  twt  a  passenger  —  what  acts  of  a  railroad 
**  detective,*'  towards  a  person  already  arrested,  are  not  within  tlie  scope  of  his 
employment. 

SeeFESTfsYv.  N.  Y.  Central  &  H.  R.  R.  R.  Co 10 

Negligence — an  employee  assumes  the  risk  of  walking  through  a  passage- 
way in  which  baskets  are  stored  —  sudden  extinguishing  oftlie  lights  —  it  must  be 
shown  to  be  due  to  some  fault  of  the  master. 

See  DoRNEY  v.  O'Neill 497 

Negligence — a  master  is  liable  for  an  injmy  to  his  servant  occasioned  by 

a  defective  scaffold  —  Labor  Late,  1897.  chapter  415,  §  18  —  violation  of  a  statute 
or  municipal  ordinance  —  contributory  negligence. 

See  Stewart  v.  Ferguson 515 

New  York  city — tlie  com  missioner  of  street  cleaning  may  oill  out  employees 

on  Sunday — extra  pay  for  work  on  Sundays  for  all  such  employees. 

See  Tyrrell  v.  The  Mayor 334 

MECHANIC'S  LISN: 

See  Lien. 

MEDICAL  ATTENDANCE: 

See  Physician. 

MEDICAL  SOCIETY : 

See  Association. 

MEM0KANDT7M  —  In  wnting  required  by  Statute  of  Frauds. 
See  Statute  op  Frauds. 

MISBEPBESENT  ATION : 

See  False  Representation. 

MOHTQAQE  —  Mortgage  foreclosure — when  a  clause  relating  to  a  default  is 
not  to  be  construed  as  governed  by  chapter  475,  Laws  of  1890.]  1.  Where  the 
record  in  an  action  brought  to  foreclose  a  mortgage,  given  to  a  mutual  loan 
and  building  company,  does  not  show  that  a  clause  in  the  mortgage,  which 
relates  to  a  default  in  the  making  of  monthly  payments  and  provides  for 
the  service  of  a  notice  and  demand,  either  personally  or  by  mail,  after 
which  the  whole  principal  sum  and  interest  shall  be  payable,  was  drawn 
with  respect  to  the  provisions  of  the  "  Act  to  provide  for  short  forms  of 
deeds  and  mortgages"  (Chap.  475,  Laws  of  1890),  the  specific  clause  con- 
tained in  the  mortgage  is  not  to  be  construed  under  the  provisions  of  that 
chapter,  especially  where  the  plaintiff  in  the  complaint  itself  construes  such 
provision  of  the  mortgage  as  not  coming  within  that  act. 

Mutual  Benefit  Loan  Co.  v.  Jaeokr 90 

2. Conclusion  of  law  considered  as  a  finding  of  fact.]    Circumstances 

under  which  a  conclusion  of  law  in  the  report  of  a  referee  that  the  defendant 
was  not  in  default  at  the  time  of  the  commencement  of  the  action  will  be 
deemed  on  appeal  to  have  been  a  finding  of  fact,  considered.    Id. 

MOBTIS  CAUSA  GIFT : 

See  Gift. 

MOTION  ~  For  a  new  trial. 
See  New  Trial. 

MOTION  AND  OBDEB  —  ^n  aj^7^n7  071  a  motion  should  be  made  by  the 
party.]    An  nffldavit  used  as  the  basis  for  a  motion  should  be  made  by  the 

App.  Div.— Vol.  XXXIV.        85 
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party  and  not  by  the  attorney  unless  some  sufficient  reason  be  shown  why  it 
should  be  made  by  the  latter.     Matter  of  The  Mayok 468 

Judgment  —  a  modification  thereof  is  not  obtainable  by  order. 

Sea  Ray  v.  New  York  Bay  Extension  R.  R.  Co  3 


MUNICIPAL  OORPORATION  —  JVdio  York  eiiy  —  the  commimoner  of 
street  cleaning  may  call  out  employees  on  Sunday  —  cjrtra  pay  for  trork  on  Sun- 
days for  all  such  employees.]  1.  The  woixis  *'  and  extra  pay  for  work  on  Sun- 
days "  in  section  1  of  chapter  808  of  the  Laws  of  1894,  authorizing  the  board 
of  estimate  and  apportionment  of  the  city  of  Xew  York  to  fix,  within  cer- 
tain limits,  the  compensation  of  employees  in  the  department  of  street 
cleaning  in  the  city  of  New  York,  are  not  limited  in  their  application  to 
"  hostlers  "  employed  in  that  department,  but  authorize  the  board  of  esti- 
mate and  apportionment,  in  its  discretion,  to  provide  for  extra  pay  for  work 
on  fcJundays  for  every  man  in  the  employ  of  the  street  cleaning  department, 
including  section  foremen. 

JSemble,  that,  under  the  provisions  of  said  section,  that  "  the  members 
of  the  department  of  street  cleaning  shall  be  employed  at  all  such  times 
and  during  such  hours  and  upon  such  duties  as  the  commissioner  of  street 
cleaning  shall  direct,  for  the  purpose  of  an  effective  performance  of  the  work 
devolving  upon  said  department,"  the  commissioner  of  street  cleaning  is 
authorized  to  call  out  the  employees  of  the  department  for  work  on  Sundays 
if,  in  his  judgment,  it  is  necessary. 

The  fact  that  the  board  of  estimate  and  apportionment  in  taking  action 
under  the  statute  passed  a  resolution  which  provided  that  the  salaries 
'•  shall  be  and  are  hereby  fixed  at  the  amounts  sttited  in  the  statute,*'  and 
that,  after  the  presentation  to  the  board  of  estimate  and  apportionment 
of  statements  or  the  necessary  expense  of  extra  pay  for  Sunday  work, 
that  board,  by  resolution,  fixecf  the  amount  to  be  apportioned  to  that  depart- 
ment at  a  specified  sum,  following  it  with  astatemeut  that  the  above  appro- 
priation included  all  necessary  expenses  for  Sunday  work,  is  conclusive  as 
to  the  intention  to  allow  compensation  for  such  work  pursuant  to  the  pro- 
visions of  the  statute,  and  raises  a  fair  inference  that  it  was  intended  lo 
allow  it  to  the  persons  to  whom  it  might  be  apportioned  in  the  estimate  of 
the  commissioner  of  street  cleaning. 

An  appropriation  having  been  made  for  extra  pay  for  Sunday  work,  it 
is  not  important  that  the  amount  to  be  paid  to  each  person  who  is  called 
upon  to  perform  such  work  is  not  fixed,  as  he  is  entitled  to  recover,  in  an 
action  for  such  Sunday  work,  either  what  his  work  is  actually  worth,  or  at 
the  same  rate  as  his  daily  week  day  pay.    Tyrret^l  r.  The  Mayor 334 

2. Discharge  of  a  veteran,  an  itispecfor  of  the  dock  department  of  the  city 

of  New  York  —  when  unauthonzed.]  An  honorably  discharged  Union  soldier 
who,  in  October,  1874,  entered  the  employment  of  the  dock  department  of 
the  city  of  New  York  as  an  expert  painter,  and  in  October.  1875,  was 
appointed  an  inspector  of  painting  and  general  repairs,  and  continued  to  he 
such  up  to  October,  1894,  when  he  was  discharged  bv  a  resolution  of  the 
•dock  commissioners,  who  knew  that  he  was  an  honorably  discharged  Union 
soldier,  he  being  at  the  time  actually  emi)loyed  in  supervising  a  particular 
piece  of  work,  then  uncompleted,  and  there  being  other  work  to  be  performed 
by  the  department  of  the  character  of  that  upon  which  he  had  previously 
been  engaged,  whicrh,  since  his  discharge,  had  actually  been  performed  bV 
employees^f  the  department  who  were  not  honorably  discharged  Union  sol- 
diers, is  entitled  to  be  reinstated  under  the  provisions  of  chapter  716  of  the 
Laws  of  1894. 

The  effect  of  the  act  of  1894  was  not  merely  to  bring  veterans,  when 
engaged  in  State  work  done  in  cities,  within  the  purview  oi  the  general  stat- 
ute; it  covers  all  public  works  of  the  cities  of  the  State,  whether  municipal 
or  governmental,  and  was  intended  to  extend  the  protection  affonled  to  vet- 
eran appointees  by  chapter  577  of  the  Laws  of  1892,  relating  to  cities,  to  all 
employees,  whether  in  receipt  of  a  definite  salary,  or  compensated  for  iheir 
hxhi^T  by  daily  wa.2:os. 

Chapter  716  of  the  Laws  of  1894  and  chapter  577  of  the  Laws  of  18U2  are 
in  pari  maten'a  and  should  be  construed  together. 
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The  act  of  1892  limited  the  power  of  removal  of  salaried  appointees  to 
cause  shown  after  a  hearing  had,  while  the  act  of  1894  limited  such 
**  cause  "  to  incompetency  and  conduct  inconsistent  with  the  position. 

People  ex  rel/Cunliffe  c.  Cram 313 

3. Ne7o    York  city — claim  against  it,  under  chapter  543,  Laws  of  1894, 

for  the  unpaid  salary  of  a  District  Court  judge  —  wh^it  is  not  a  sufficient  com- 
pliance with  the  act.]  In  the  enforcement  of  a  claim  under  chapter  543  of  the 
Laws  of  1894,  authorizing  the  board  of  estimate  and  apportionment  of  the  city 
of  New  York  to  }iscc»rtain  and  determine  the  amount  of  the  unpaid  s;ilary 
belonging  to  one  8temmler,  as  a  justice  of  the  District  Court  in  the  city  of 
New  York,  from  January  1,  1870,  to  October  15,  1873,  the  claimant  must 
allege  and  prove  that  every  provision  of  the  act  has  been  strictly,  complied  with. 

The  mere  iu?ertion  in  the  tax  levy  of  1895  by  the  board  of  estimate  and 
apportionment  of  a  provision  auditing  and  allowing  the  claim  at  a  certain 
sum,  does  not,  in  the  absence  of  any  certificate  of  such  board  that  the  salary 
had  not  been  paid,  or  as  to  the  amount  of  the  salary  for  the  pericKl  men- 
tioned, and  in  the  absence  of  evidence  that  such  certificate,  with  the  proofs, 
were  filed  in  the  office  of  the  comptroller,  constitute  a  compliance  with  the 
requirements  of  that  act. 

Seinhle,  that,  under  such  action  of  the  board  of  estimate  and  apportionment, 
the  claimant  would  not  be  entitled,  in  any  event,  to  recover  more  than  the 
sum  specified  by  that  board,  and  would  not  be  entitled  to  interest  thereon. 

Stemmler  p.  The  Mayor 408 

4. Street  railroad  —  effect  of  a  condition  in  the  consent  of  a  municipality 

that  connecting  street  railroads  shall  hare  a  right  to  use  its  tracks.]  A  railroad 
company,  accepting  a  franchise  to  construct  and  operate  its  railroad  in  a  city 
street,  upon  the  express  condition  that  any  other  street  surface  railroad 
company,  operating  tracks  at  least  two  miles  in  extent  outside  the  district  to 
which  the  franchise  of  such  railroad  company  was  limited  and  connecting 
with  its  tracks  situated  within  such  district,  should  have  the  right  to  use  ita 
tracks  and  enjoy  equal  facilities  thereto  in  all  respects,  cannot  deny  to  another 
railroad  company  — operating  twenty-eight  miles  of  track  outsidethe  district, 
which  has  begun  proceedings  under  section  102  of  the  Rtiilroad  Law  (Laws  of 
1890.  chap.  565,  as  amended  by  chap.  693  of  the  Laws  of  1894)  to  have  com- 
missioners appointed  to  determine  what  it  should  pay  to  the  first  mentioned 
company  for  the  use  of  the  tracks  in  question,  and  has  secured  the  payment 
of  whatever  compensation  should  be  awarded  by  giving  a  bond,  approved 
•  by  the  county  judge  —  the  right  to  use  its  tracks  on  the  ground  that  the  last- 
mentioned  corporation  has  not  obtained  the  requisite  consent  from  the  munici- 
pal authorities,  or  that  the  conditions  attached  to  the  consents  procured  by 
the  first-mentioned  company  are  not  available  to  the  other  because  void. 

Staten  Island  M.  R.  R.  Co.  t'.  S.  I.  El.  R.  R.  Co 181 

5. Power  of  a  board  of  sujjer visors.]  It  seems,  that  the  board  of  super- 
visors of  a  county  may  grant  the  right  to  operate  a  railroad  upon  a  country 
road  within  a  village.     Id. 

6. Acceptance  of  a  consent  subject  to  a  condition.]  In  view  of  the  pro- 
visions of  section  102  of  the  Rjiilroad  Liw,  to  the  effect  that  any  street 
surface  railroad  company  may.  under  certain  circumstances,  acquire  the  right 
to  use  the  tracks  of  another  street  surface  railroad  company  for  a  distance 
not  exceeding  1,000  feet,  which  imply  that  a  company,  having  constructed 
its  own  line,  can,  by  granting  its  consent  thereto,  authorize  the  operation  of 
another  railroad  over  the  stime  tmcks,  a  company  may,  by  accepting  the 
consent  of  a  municipality  thus  conditioned,  authorize  such  use  of  its  tracks 
in  advance.     Id. 

7.  ContraH  to  fill  in  a  street  and  maintain  it  at  grade  for  a  year  — 

duty  of  the  contractor  as  to  continuing  the  work.]  A  contractor  agreed  to 
bring  a  street  to  a  specified  gnide  and  to  maintain  it  at  such  grade  for  a 
period  of  twelve  months  after  the  completion  of  the  work,  receiving  pay 
therefor  at  the  rate  of  thirty  cents  per  "cubic  yard  of  filling  for  embank- 
ment," the  proposals  for  bids  for  the  work  stating  that  the  engineer's  esti- 
mate of  the  work  to  be  done  was  a  specified  number  of  cubic  j-ards  for 
filling,  which  is  to  be  "approximate  only.     »    *    *    The  contractor  shall 
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have  no  clftim  agaiust  the  city  by  reason  of  any  variation  between  the  quan- 
tities of  the  approximate  estimate  and  the  actual  quantities  as  measured  when 
the  work  is  completed." 

Held,  that  the  contmctor  could  not  maintain  an  action  against  the  city  for 
the  work  done  in  bringing  the  street  to  gnvde,  where,  by  reason  of  the 
swampy  nature  of  the  land,  it  had  settled  and  been  filled  up  on  three  or 
more  different  occasions,  and  had  again  sunk  below  the  grade  level  within 
the  year.     Johnson  v.  City  op  Mount  Vernon 37 

8.  Direction  of  the  street  commissioner  to  stopj]^    In  such  a  case  it  is  the 

duty  of  the  contractor  to  continue  the  work  until  it  has  been  accepted  by 
the  commissioner  of  public  works  of  the  municipality,  or  until  such  com- 
missioner has  improperly  refused  to  give  his  certificate;  and  even  where 
the  contractor  is  justified  in  suspending  the  work  bv  the  direction  of  the 
commissioner,  his  right  to  take  advantage  of  such  direction  is  waived  by 
his  afterwards  continuing  the  work.    Id. 

9.  Village  —  street  closing  proceeding.^    The  trustees  of  a  village  can 

only  act  in  proceedings  to  close  a  portion  of  a  village  street,  instituted  under 
sections  145,  146  and  147  of  the  Village  Law  (Chap.  414  of  the  Laws  of  1897), 

at  a  session  of  the  board.     People  ex  rel.  Mershon  v.  Shaw 61 

10.  An  adjudication  signed  by  the  trustees  when  tJie    hoard  of  trustees 

was  not  in  session^  and  afterwards  placed  upon  its  minutes,  is  invalid.] 
Where  the  records  of  the  board  of  trustees  of  the  village  do  not  show  that 
the  board,  as  such,  has  ever  arrived  at  any  determination  with  reference 
to  the  discontinuance  of  a  street,  but  simply  that  there  was  placed  on  the 
minutes  a  paper  purporting  to  be  such  a  determination,  which  had  been  pre- 
viously signed  by  the  members  of  the  board  at  a  time  when  the  board  was 
not  in  session,  and  when  no  meeting  thereof  was  held,  the  adjudication  con- 
templated by  the  statute  is  not  shown,  and  the  proceeding  has  no  validity 
or  force.    Id. 

11.  Review  of  an  alleged  adjudication  by  certiorari.']    The  action  of 

the  board,  in  assuming  to  make  a  determination  to  discontinue  a  street 
under  such  provisions  of  the  Village  Law,  is  judicial  in  its  character  and 
is,  therefore,  reviewable  by  certiorari.    Id. 

12.  Who  is  an  aggi'ieved  party  entitled  to  a  writ  of  certiorari.]    A. 

person  who  is  deprived,  by  the  discontinuance  of  the  street,  of  the  only  direct 
way  to  rei\ch  the  shore  of  a  harbor,  which  is  about  two  blocks  distant  from 
his  dwelling,  and  is  thereby  "compelled  to  make  a  considerable  detour 
to  the  north  in  order  to  reach  the  same,  and  by  reason  thereof  he  is  nut 
to  great  inconvenience  and  the  value  of  his  property  is  materially  les- 
sened," is  a  party  aggrieved  by  the  determination  and  is  entitled  to  review 
the  same  by  certiorari. 

It  is  not  "necessary,  in  order  to  make  him  a  party  aggrieved,  that  the 
action  of  the  village  board  should  be  such  as  to  entitle  him  to  maintain  an 
action  for  damages.    Id. 

13.  Xew  York  city — action  for  services  rendered  to  the  board  of  fire 

commissioners — failure  to  record  a  resolution  of  such  board  reciting  such 
employment — oral  evidence  establishing  the  passage  of  such  resolution.]  In  an 
action  for  services  rendered  by  the  plaintiff  as  an  electrical  expert  for  the 
city  of  New  \  ork  under  the  alleged  direction  of  the  board  of  fire  commis- 
sioners, a  defense  that  he  was  not  employed  by  any  competent  authority  to 
do  the  work  is  not  established  where  it  appears  that,  although,  during  the 
time  that  the  plaintiff  was  at  work,  there  was  not  upon  the  record  of  the 
board  of  fire  commissioners  any  entry  of  a  resolution  pursuant  to  which  he 
was  employed,  a  resolution  was  subsequently  passed  by  that  board  reciting 
the  passage  of  a  resolution  employing  the  plaintiff  at  ten  dollars  a  day 
(which  resolution,  on  account  of  the  absence  of  the  secretary,  was  not  entered 
upon  the  minutes),  and  amending  the  minutes  accordingly,  and  where  it 
further  appears,  by  the  testimony  of  the  president  of  the  board,  that  such 
resolution  had  been  adopted. 

In  such  a  case  the  president  of  the  board  may  testify  to  the  passage  of  the 
resolution  and  his  testimony  is  not  objectionable  on  the  ground  that  it  varies 
the  record.     Calahan  c.  The  Mayor 344 
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14. City  of  New  York — failure  to  file  with  the  corporation  counsel  notice 

of  an  intention  to  bring  an  action  ar/ainst  the  city  —  what  does  iwt  excuse  or 
waive  such  failure. \  The  failure  of  the  plaintiflE,  in  an  action  against  the  city 
of  New  York  to  recover  for  personal  injuries  caused  by  the  defendant's  alleged 
negligence,  to  allege  in  his  complaint  the  tiling  with  the  corporation  counsel 
of  a  notice  of  intention  to  bring  the  action,  as  required  by  chapter  572  of 
the  Laws  of  1886,  is  not  excused  by  proof  that,  after  the  expiration  of  the 
statutory  periotl  and  when  the  plaintiff's  right  to  bring  an  action  was  fore- 
closed, a  stipulation  was  entered  into  between  his  attorneys  and  the  corpora- 
tion counsel,  whereby  it  was  agreed  that  the  service  of  his  summons  and 
complaint  might  be  made  before  his  examination  on  behalf  of  the  cit^ 
comptroller,  and  that  the  city  would  not  object  to  the  bringing  of  the  suit 
prior  to  such  examination,  buch  conduct  was  not  a  waiver  by  the  city  of 
its  right  to  notice. 

Qncere,  as  to  the  right  of  the  corporation  counsel  to  waive  the  filing  in  his 
olfiie  of  the  statutory  notice.     Kennedy  r.  The  Mayor 311 

15.  Veteran  discharged  by  his    office   being  abolished  in    bad  faith  — 

laches  in  making  application  for  a  mandamus.]  An  application  for  an 
alternative  writ  of  mandamus  against  the  park  commissioner  and  the 
department  of  parks  in  the  city  of'  New  York  by  a  discharged  Union  sol- 
dier, whose  office  of  superintendent  was  abolished  for  the  sole  purpose  of 
thus  indirectly  removing  him  therefrom,  will  not  bedenieii  because  of  laches, 
where  it  appears  that,  although  the  relator  was  notitied  on  the  14th  day  of 
February,  1898,  that  the  position  was  abolished,  his  application  for  the  writ 
was  not  initiatixl  until  the  22d  day  of  August,  1898,  such  delay  being 
explained  by  the  fact  that  he  had  no  reason,  until  the  1st  day  of  May,  1898, 
to  doubt  that  the  position  had  been  in  good  faith  abolished,  after  which  date 
inijuiry  had  to  be  made  as  to  whether  the  position,  once  actually  abolished, 
had  merely  been  revived,  or  whether,  in  fact,  it  had  never  ceased  to  exist, 
it  being  necessary  in  the  former  case  for  the  relator  to  establish  his  right  to 
an  original  preference,  and  in  the  latter  to  a  restoration  to  his  position. 

Matter  of  McDonald *. 512 

16.  Xew  York  city  —  condemnation  proceedings  to  acquire  land  for  a 

public  park — they  mnybe  discontinued  u ruler  section  1000  of  chapter  378  of 
1897.  without  coats.]  Condemnation  proceedings  instituted  under  chapter 
820  of  the  Laws  of  1887,  as  amended  by  chapter  69  of  the  Laws  of  1895.  by 
a  resolution  of  the  board  of  street  opening  and  improvement  to  establish  a 
public  park  in  the  city  of  New  York  may,  while  pending  before  the  com- 
missioners and  before  thej^  have  finished  taking  testimony  as  to  value,  be 
discontinued  by  a  resolution  of  the  board  of  public  improvement  under 
section  1000  of  chapter  378  of  the  Laws  of  1897,  although  the  proceedings 
were  instituted  before  the  passiige  of  the  latter  act,  as  such  section  relates 
merely  to  the  method  of  procedure,  which  the  Legislature  has  power  to 
change  even  though  the  change  affects  pending  actions  or  proceedings. 

On  such  discontinuance  the  court  has  not  power  to  dismiss  the  proceeding 
*'  with  costs  as  in  an  action."    Matter  of  The  Mayor 468 

17. Greater  Xew  York  charter  —  right  of  the  mayor  to  remove  an  aque- 
duct commissioner  —  it  is  not  affected  by  section  518  of  the  charter.]  Under  sec- 
tion 95  of  the  charter  of  Greater  New  York  (Chap.  378  of  the  Laws  of  1897), 
which  by  section  1608  thereof  is  made  a  continuation  of  sectitm  1  of  chapter 
11  of  the  Laws  of  1895,  an  aqueduct  commissioner,  appointed  under  the  pro- 
visions of  section  1  of  chapter  490  of  the  Laws  of  1883,  as  amended  by  sec- 
tion 1  of  chapter  584  of  the  Laws  of  1888,  may  be  removed  by  the  mayor  at 
pleasure  within  six  months  after  the  commencement  of  the  mayor's  term  of 
otfic^e,  and  the  right  of  the  mayor  to  exercise  this  power  is  not  affected  by 
section  518  of  the  charter,  providing  that  "the  term  of  office  of  the  commis- 
sion appointed  and  existing  under  the  aforesaid  act  shall  cease  and  determine 
on  the  first  day  of  January,  nineteen  hundred  and  one,"  as  such  latter  act 
relates  to  "the  term  of  office  of  the  commission"  and  not  to  the  t<?rm  of 
office  of  the  individual  commissioners. 

People  ex  rel.  Grekn  r.  Van  Wyck 573 

18.  Greater  Xeir  York  charter,  serf  ion  1373  —  attsisfaut  clerk  iti  the  court 

of  a  justice  of  the  peace  in  the  city  of  Brooklyn  —  when  hitt  term  expires.  ]     An 
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assistant  clerk  in  the  court  of  the  justice  of  the  peace  of  the  first  district  of 
the  city  of  Brooklj^n,  appointed  under  section  14  of  title  21  of  the  charter  of 
the  city  of  Bnwklyn  (Ciiap.  5?*3,  Laws  of  1888),  assuming  that  he  is  continued 
in  office  by  section  1373  of  the  Greater  New  York  charter  (Chap.  378,  Laws 
of  1897),  is  subject  to  the  limitation  contained  in  that  section,  that  there  shall 
be  in  each  district  in  the  borough  of  Brooklyn  an  assistant  tlerk,  under 
which  provision  the  justice  may  designate  but  one  assistant  clerk;  and  the 
offices  of  the  other  assistant  clerks,  of  whom  there  were  four  appointed  under 
the  act  of  1888,  were  abolished  on  the  3l8t  of  Januai'y,  1898. 

3IcKenna  p.  City  op  New  York 152 

19. Not  affected  by  any  action  of  tJte  hoard  of  estimate  and  apportionmeut.  ] 

Senibk,  that  no  action  of  the  boanl  of  estimate  and  apportionment  of  the 
city  of  New  York  could  affect  the  right  of  such  assistant  clerk,  if  entitled  to 
the  office,  to  his  compensation.    Id. 

20. City  of  XeiD   York  —  an  inspector  of  water  supply  to  shipping  is 

not  a  ''  7'egular  cierk."]  An  inspector  of  water  supply  to  shipping  in  the 
department  of  public  works  of  the  city  of  New  Y'ork  appointed  in  Septem- 
ber, 1895,  is  not  a  "  regular  clerk,"  and  may  be  removed  without  a  trial, 
hearing  or  an  opportunity  for  an  explanation. 

Peopi.e  ex  rel!  Warschauer  v.  Dalton 303 

21. Application,  by  an  insjyectorof  water  supply  to  shipping,  for  reinstate- 
ment—  conclusion  in  his  application  that  he  is  only  subject  to  remoadfor  cuuse.] 
Where,  in  an  application  by  such  inspector  to  be  reinstated,  his  duties  are 
not  disclosed,  a  conclusion,  following  the  statement  of  the  relator's  office,  that 
"  said  office  or  position  was  and  is  that  of  a  regular  clerk,  and  was  and  is  in 
the  classified  civil  service.  *  *  *  and  the  which  said  oflice  or  position 
petitioner  was  and  is  entitled  to  continue  to  hold,  subject  only  to  removal  for 
cause,  or  to  abolish  unnecessary  positions,"  cannot  be  sustained.    Id. 

22. Police  officer  —  proceedings  for  his  removal  —  effect  of  a  failure  of 

the  record  to  shoio  that  witnettses  icere  sworn.'\  Semble,  that  the  mere  fact  that 
the  record  of  the  conviction  of  a  police  officer  and  the  stenographer's  minutes 
do  not  show  that  certain  witnesses  examined  in  the  proceedings  before  the 
police  commissioners  for  his  removal  were  sworn  (there  being  nothing  in  the 
record  to  show  that  they  were  not)  is  not  sufficient  to  require,  on  a  review 
of  such  proceedings  under  a  writ  of  certiorari,  that  they  be  set  aside,  the 
legal  presumption  always  being  that  a  public  official  having  jurisdiction  to 
act  has  acted  legally  until  the  contrary  appears. 

People  ex  rel.  Ballard  p.  Moss 475 

23.  Testimony  of  a  police  officer  which  establishes  the  cliarges  made  against 

him.^  Testimony  under  oath  by  the  officer  himself  that  he  went  off  his  post 
for  a  short  time  on  two  different^occasions,  and  that  when  ordered  to  the  sta- 
tion house  he  said  to  the  roundsman,  who  there  made  a  complaint  against 
him,  •*  Y'ou  lie,"  amounts  to  a  confession  of  the  charges  of  using  disrespect- 
ful language  to  his  superior  officer,  and  that  he  did  not  properly  patrol  his 
post,  and  that  he  was  absent  therefrom.     Id. 

24.  Action  by  a  taxpayer  against  rillage  trustees  who  have  made  excessive 

appropriations.^^  A  taxpayer  in  a  village  may  properly  maintain  an  action 
against  the  members  of  the  board  of  trustees  thereof,  who  have  appropri- 
ated for  the  expenses  of  the  village  during  a  fiscal  year  §6,700  more  than 
the  village  charter  allowed,  and  have  ordered  drafts  for  that  amount  to  be 
drawn  on  the  village  treasurer.     Gerlach  v.  Brandreth 197 

25.  Injun/  peculiar  to  the  taxpayer  need  not  be  sliown.^^     In  such  a  suit 

it  is  not  necessary  for  the  taxpayer  to  show  injury  peculiar  to  himself  from 
the  act  of  the  public  officials.     Id. 

26.  Ijoug  Island  City  —  chapter  141,  Ijiws  of  1896,  relating  to  the  tax  on 

foreign  insurance  companies,  is  a  "  special  city  lair**  —  it  was  not  legally  passed. '\ 
Chapter  141  of  the  Laws  of  1896,  providing  that  the  i)crcentage  or  tax  to  be 
paid  by  foreign  fire  insurance  companies  on  insurance  on  property  in  Long 
Island  City  *' shall  be  paid  to  a  corporation  to  be  hereafter  formed,  known 
as  '  the  Trustees  of  the  Exempt  Firemen's  Benevolent  Fund  of  Long  Island 
City,*"  comes  within  the  desigHation  of  a    "special  city  law,"  and  not 
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having  becu  tninsraitted  for  act-eptance  bj  that  city,  under  section  2  of 
article  12  of  the  Constitution  of  the  Stiite  of  New  York,  is  void. 

Exempt  Firemen  Assn.  p.  Tuusteeb 138 

27. Paymtnt  of  warrants  of  the  general  Improcement  commission  of  Long 

hland  City  refused,  because  of  lack  of  funds  —  liability  of  tlw  city  of  New  York 
to  an  action  for  tJie  amount  thereof.^  \Viiere  warrants  of  the  general  improve- 
ment commission  of  Long  Island  City,  presented  on  December  31.  1897,  were 
refused  payment  because  the  city,  which  h»d  issued  only  §1,255,000  of  the 
§1,500.000  of  bonds  authorized  to  be  issued  for  that  purpose,  then  had  no 
funds  available  for  the  ptiymont  of  the  warrants,  an  action  for  the  amount  of 
such  warrants  may  be  maintained  ag.iinst  the  city  of  New  York,  which  on 
January  1,  1898,  became,  by  virtue.*  of  chapter  3r8  of  the  Laws  of  1897,  the 
successor  of  Long  Island  City.     Koelp:sch  t.  City  of  New  York 98 

28. New  York  city — who  are  the  "  r-unicipal  authorities"  thereof  ichose 

consent  is  necessary  to  the  laying  of  gas  mains  through  its  streets.]  Since  the 
passage  of  the  Greater  New  York  charter  (Chap.  878  of  1897),  the  "  munici- 
pal authorities  "  of  that  city,  whose  consent  is  made  by  section  61  of  the 
Transportation  Corporations  Law  (Chap.  566  of  the  I^Ws  of  1890)  a  con- 
dition precedent  to  the  laying  of  gas  mains  through  the  streets  of  a  munici- 
pality, are  the  department  of  public  buildings,  lighting  and  supplies,  and 
the  department  of  highways,  instead  of  the  common  council,  which,  prior 
to  the  passage  of  the  act  of  1897,  constituted  the  "municipal  authorities" 
referred  to  in  the  act  of  1890.     Ghee  c.  Northern  Union  Gas  Co 551 

29. Greater  New   York  charter  —  the  distribution  of  tlie  general  scltool 

funds  by  the  board  of  education  on  July  1,  1898.  j  Section  11  of  chapter  378  of 
the  Laws  of  1897  (the  Greater  New  York  charter)  requires  a,  distribution  of 
the  general  school  funds  by  the  board  of  education,  upon  the  basis  prescribed 
by  section  1065  of  the  charter,  to  begin  on  July  1,  1898. 

Matter  of  School  Board 49 

30.  Greater  New  York  —  a  veteran  appointed  inspector  of  street  clean- 
ing of  the  city  of  Brooklyn  subsequently  transferred  to  the  same  department  of 
Greater  New  York  — jwwer  of  the  street  commissioner  to  remove  him.]  A  vete- 
mn  of  the  War  of  the  Rebellion,  holding  through  a  civil  service  examination 
the  office  of  inspector  of  street  cleaning  of  the  city  of  Brooklyn  prior  to 
January  1,  1898,  under  provisions  of  law  forbidding  his  removal  from  office 
except  for  good  cause  shown  after  a  hearing  had  upon  due  notice,  who  on 
January  3,  1898,  is  transferred  to  the  department  of  street  cleaning  of  the 
city  of  Greater  New  York,  enters  such  employment,  by  operation  of  law, 
under  the  same  conditions  which  surrounded  his  employment  by  the  city  of 
Brooklyn. 

The  provisions  of  section  537  of  the  charter  of  Greater  New  York,  giving 
the  commissioner  of  street  cleaning  of  that  city  power  in  his  discretion  to 
remove  any  member  of  the  uniformed  force  of  street  cleanei*s  "on  evidence 
satisfactory  to  him,"  do  not  apply  to  such  inspector  thus  tmnsferred,  who  is 
within  the  protection  of  section  127  of  that  charter  providing  for  the  reten- 
tion of  veterans  "in  like  positions  "and  "  under  the  same  conditions"  by  the 
new  corporation. 

Such  an  inspector,  after  receiving  notice  on  March  8,  1898,  of  his  suspen- 
sion from  duty,  was  on  the  morning  of  the  ninth  served  with  a  notice  to 
appear  before* the  commissioner  of  street  cleaning  in  the  afternoon  of  that 
day  for  a  hearing;  upon  appearing  before  the  commissioner  he  was  sent  to  a 
subordinate  officer  for  trial,  where,  without  having  had  previous  notice  of 
the  charges  against  him,  or  an  adequate  opportunity  to  meet  them,  he  was 
confronted  by  two  unsworn  witnesses  who  testified  to  alleged  facts  consti- 
tuting charges  of  neglect  of  duty,  and  he  was  thereafter  dismissed  b}'  the 
commissioner. 

Ueld,  that  such  proceeding  was  in  no  sense  a  judicial  investigation; 

That  it  was  improper  to  receive  in  such  proceedings  for  removal  the  testi- 
mony of  witnesses  not  given  under  the  responsibility  of  an  oath; 

Tliat  the  inspector  was  entitled  to  be  reinstated  in  his  position. 

People  ex  rel.  Schumann  p.  McCartney 19 

31.  A  veteran  a  sul)ordinate  officer  in  Brooklyn  —  not  reuwrable  at  pleasure 

by  the  officer  of  the  city  of  Greater  New  York  under  w/wse  direction  he  is  after  the 
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c<m^lidation.'\  A  veteran  of  the  civil  war,  a  subordinate  public  officer  of  the 
city  of  Brooklyn,  not  vested  by  statutory  enactment  with  the  performance  of 
any  independent  duties,  who  continues  to  discharge  his  duties  after  the  tak- 
ing effect  of  the  Greater  New  York  charter  in  a  subordinate  position  under 
the  commissioner  of  water  supply  of  the  city  of  New  York,  is  not  subject 
to  removal  at  the  pleasure  of  the  commissioner  under  section  1536  of  the 
charter.    People  ex  rel.  Tate  v.  Daltox 6 

32.  Remedy  to  prevent  removal.^    The  remedy  of  such  veteran,  in  case 

of  his  summary  removal  from  his  position  by  the  commissioner  of  water 
supply,  and  the  position  being  filled  by  another  incumbent,  is  not  by  man- 
damus, but  b}'^  an  action  of  quo  warranto  for  his  restoration  to  his  office,  his 
remedy  being  determined  bv  the  fact  that  he  is  a  public  officer  and  not  by 
the  fact  that  he  is  not  an  inclependent  officer.     Id. 

Mandamus  —  issued  to  compel  a  ministerial  officer  to  pay  ichere  the  right 

is  dear,  although  there  exists  a  remedy  at  law  —  prima  facie  c<i»e —  wJtat  aver- 
ments in  an  answer  are  insufficient  —  supervisory  2)ower  of  tlie  comptroller  of 
New  York. 

See  People  ex  rel.  Beck  ©.  Coler 167 

Evidence  —  a  determination  of  police  commissioners  is  not  a  **  conviction" 

under  section  832  of  the  Code  of  Citil  Procedure,  and  section  11^  of  the  Penal 
Cod^, 

See  People  t.  Sullivan 544 

Violation  of  a  statute  or  municipal  ordinance  is  evidence  of  negligence. 

See  Stewart  v.  Ferguson 515 

NASSAU  —  County  of  Nassau  —  section  5  of  chapter  588,  Laws  of  1898,  pro- 
viding for  a  board  of  supervisors  of  that  county,  is  constitutional  —  such  board 
may  7ne€t  as  aboard  of  canvassers  prior  to  January  1,  1899 — the  remedy  to 
prevent  names  being  put  on  ballots  is  by  mandamus,  not  by  order. 

See  Matter  of  Noble 55 

NEGLIGENCE  —  A  passenger  on  a  street  car  kilkd  by  being  thrown  over  the 
dashboard—  a  change  in  his  testimony  made  by  a  witness  on  a  second  trial,  the 
probable  cause  of  the  accident  and  the  f'let  that  the  deceased  was  standing  on 
the  platfonn,  all  present  questions  to  be  decided  byt?iejury.]  1.  In  an  action 
brought  to  recover  damages  arising  out  of  the  death  of  a  passenger  who, 
while  riding  upon  the  front  platform  of  a  street  railroad  car,  was  thrown 
over  the  dashboard,  a  witness  testified  that  the  jerk  was  as  if  the  driver 
had  put  the  brake  on  and  then  let  it  go.  or  as  if  there  was  a  rock  or  some- 
thing on  the  car  track,  and  this,  being  the  sole  evidence  on  the  question  of 
negligence,  was  held  on  appeal  from  a  judgment  in  favor  of  the  plaintiff  to 
bo  insufficient  to  show  negligence  upon  the  part  of  the  defendant.  On  a 
second  trial  the  same  witness  testified  that  he  saw  the  driver  put  on  the 
brake  as  quickly  as  he  could,  and  then  suddenly  let  it  go  again;  and  another 
witness,  not  examined  upon  the  first  trial,  also  testified  that  he  saw  the 
driver  put  the  brake  on  suddenly,  and  that  the  plaintiff's  intestate  was 
thrown  over  the  dashboard. 

Held,  that,  even  if  the  court  were  of  opinion  that  the  first  witness  had 
amended  his  testimony  to  fit  the  opinion  of  the  General  Term  upon  the  pre- 
vious appeal,  that  fact  would  not  authorize  the  court  to  take  the  case  away 
from  the  jury,  as  it  was  simply  a  fact  to  be  considered  by  the  jury  in  weigh- 
ing his  evidence; 

That  it  was  also  a  question  for  the  jury  whether  it  was  a  physical  impossi- 
bility that  the  accident  could  have  happened  if  the  brake  were  suddenly  put 
on  and  as  quickly  let  go; 

That  if  the  driver  had  made  this  sudden  and  unusual  application  of  the 
brake,  by  which  the  deceaseil  was  thrown  over  the  dashboard  of  the  car, 
it  ^vas  incumbent  upon  the  defendant  to  excuse  this  extraordinary  manage- 
ment of  the  car  by  showing  the  existence  of  some  emergency  which 
appeared  to  require  such  prompt  and  decisive  action; 

That  the  fact  that  the  dece«sed  was  standing  upon  the  front  platform  of 
the  car,  and  that  snow  had  previously  fallen,  rendering  everything  some- 
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what  slippery  and  slushy,  did  not,  in  view  of  the  fact  that  he  was  smoking, 
and  that  it  was  the  custom  of  the  defendant  to  allow  smoking  upon  the 
front  platfoim,  constitute,  as  matter  of  law,  conclusive  evidence  of  con- 
tributory negligence,  it  being  a  question  for  the  jury  to  determine  whether 
from  the  evidence  any  reasonable  excuse  had  been  offered  for  his  being 
there.     Bradley  v  Skcond  Avenue  R.  R.  Co ■ 384 

2. A  master  is  liable  for  an  injui*y  to  his  servant  occasioned  by  a  defec- 
tive scaffold —  Labor  Law,  1897,  chapter  ^\Ti,  %  18.]  Prior  to  the  enactment 
of  the  Labor  Law  (Chap.  415  of  the  Laws  of  1897)  the  rule  was  well  estab- 
lished that  a  scaffold  erected  for  workmen  is  not  a  place  in  which  their  work 
is  to  be  done,  within  the  meaning  of  the  rule  requiring  the  master  to  furnish 
a  suitable  place  in  which  to  do  his  work,  but  is  an  appliance  or  instrumen- 
tality by  means  of  which  the  work  is  to  be  done,  and  that,  if  the  master  fur- 
nishes proper  material  for  the  scaffold,  he  is  not  liable  to  his  workman  for 
the  negligent  act  of  one  of  his  employees  in  building  it;  but  since  the  enact- 
ment of  section  18  of  that  law,  the  scaffold  is  regarded  as  a  place  furnished 
by  the  master  upon  which  the  servant  is  to  work,  and  the  duty  has 
devolved  upon  the  master  not  to  permit  that  place  to  be  unsafe,  unsuitable 
or  improper.  A  servant  of  the  master,  in  building  the  scaffold,  acts  as 
the  master  himself. 

An  employee  required  to  use  the  scaffold  is  not  called  upon  to  inspect  it 
in  order  to  ascertain  if  it  is  safe;  he  has  a  right  to  assume  that  the  master  has 
performed  his  duty  in  that  regard.  Stewart  p.  Ferguson 515 

3.  Violation  of  a  statute  or  municijml  ordinance — contributory  negli- 
gence.] The  violation  of  a  statute  or  of  a  municipal  ordinance  which  causes 
an  injury  to  any  person  is  pHma  facie  evidence  of  negligence  on  the  part  of 
the  law  breaker,  which  affords  sufficient  reason  for  charging  him  with  lia- 
bility for  an  accident;  but  such  liability  on  his  part  exists  only  where  the 
violation  of  the  law  can  be  said  to  have  been  in  some  way,  or  to  some 
extent,  the  cause  of  the  injury;  and  where  an  accident  occurs  through  the 
breaking  of  a  scaffold,  by  reason  of  which  an  employee  falls  through  five 
floors  and  is  killed,  the  fact  that  the  master  has  not  complied  with  section  20 
of  the  Labor  Law,  requiiing  that  the  flooi-s  of  the  building  shall  be  filled  in 
to  within  three  tiers  of  beams,  does  not  constitute  negligence  which  renders 
him  liable  for  the  accident. 

Semble,  that  in  such  case,  as  the  fact  that  the  floors  had  not  been  filled  in 
as  the  law  required  was  perfectly  apparent  to  the  employee  who  was  killed, 
he,  by  consenting  to  work  upon  the  scaffold  above  the  place  where  these  open- 
ings were,  assumed  the  risk  and  was  guilty  of  contributory  negligence.     Id. 

4.  Presumption  of  negligence  from  the  fall  of  a  trolley  wire  into  the 

street — proof  by  interested  witnesses  of  the  iLse  of  proper  materials — autoinatic 
device  not  in  icorking  oi'der.]  In  an  action  brought  to  recover  damages  for 
injuries  sustained  bv  a  person  who,  while  passing  along  a  street,  received  a 
shock  of  electricity  from  a  trolley  wire,  used  in  connection  with  the  defend- 
ant's electric  railroad,  which  broke  and  fell  to  the  ground  and  the  current 
from  which  twice  shocked  her  person,  proof  by  the  defendant  which,  in 
addition  to  establishing  the  use  of  proper  material  and  care  in  construction, 
showed  that  it  had  a  system  of  inspection  under  which  its  trolley  wire  and 
the  supports  were  carefully  examined  at  least  once  in  every  four*^days,  and, 
in  addition  thereto,  that  the  wire  which  broke  and  the  supports  in  connection 
therewith  were  inspected  the  day  before  the  wire  broke  and  found  to  be 
in  perfect  order,  does  not  overcome  the  presumption  of  negligence  created  by 
the  falling  of  the  wire:  First,  where  such  proof  rests  for  its  support  upon  the 
testimony  of  interested  witnesses,  charged  by  the  railroad  company  with  the 
discharge  of  these  duties,  and,  second,  where  it  appears  that  the  company 
employed  a  device,  called  a  breaker  system,  which,  when  properly  constructed 
and  in  proper  working  order,  would  throw  the  current  off  the  wire  the 
moment  it  came  in  contact  ^^'lth  the  ground,  as  the  jury  would  be  authorized 
to  find  that  this  automatic  device  at  the  time  of  the  accident  was  either  not 
properly  adjusted  or  was  not  in  proper  working:  order. 

CFlaherty  v.  Nassau  Elp:ctric  R.  Jl.  Co 74 

App.  Div.— Vol.  XXXIV.         86 
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5.  It'j^iry  from  fright.]    While  injuries  resulting  from  fright  alone 

do  not  ftulhonzc  a  recovery,  yet  where  physical  injury  accomp?inies  Ihe  fright 
it  furnishes  a  basis  for  a  recovery.     Id. 

6. Accident  on  a  passenger  elevator  Juiving a  door operatedbyabutton  in 

the  px>r — proof  of  notice  of  the  dangerous  construction  of  the  door  and  of 
similar  accidents —  negligoice  of  the  tnaster  co-operating  iriih  thit  of  a  fellow- 
servant  of  an  injured  employee,]  A  corporation  owning  a  large  office  build- 
ing in  the  city  of  New  York  equipped  a  passenger  elevator  therein  with  a 
heavy  iron  door  which  opened  when  the  elevator  man  pressed  a  button  in 
the  floor  of  the  car  with  his  foot,  and  closed  with  force  when  the  pressure 
was  removed,  it  being  impossible,  after  the  door  commenced  to  close,  to  stop 
it  by  again  pressing  the  button. 

In  an  action  against  the  corporation  by  an  employee  thereof  to  recover 
damages  for  personal  injuries  sustained  "by  him  in  consequence  of  being 
caught  by  the  door,  which  suddenly  closed  while  he  was  attempting  to  enter 
the  elevator, 

Held,  that  proof  that  the  superintendent  of  the  building  had  complained 
of  the  door  to  the  defendant's  president,  and  that  at  least  one  other  person 
had  been  caught  by  the  door  in  substantially  the  same  way  that  the  plain- 
tiff had,  was  competent,  and  that  if  given  it  presented  a  question  for  the  ]\iry 
whether  an  elevator  door  so  constructed  that  if  the  operator  was  pushed  or 
jostled  by  the  persons  riding  in  the  car,  or  if  he  inadvertently  or  carelessly 
removed  liis  foot  from  the  button,  the  door  was  at  once  freed  from  his  control 
and  was  likely  to  produce  injury  to  a  person  entering  the  car,  was  a  safe 
appliance  to  be  used  under  the  circumstances; 

That,  assuming  that  the  plaintiff  was  a  fellow-servant  of  the  elevator  man. 
and  that  the  accident  resulted  from  the  negligence  of  the  latter  in  remov- 
ing his  foot  from  the  button,  such  facts  would  not  be  fatal  to  the  plaintiff's 
recover^',  as  a  master  is  liable  in  case  his  negligence  co-operates  with  that  of 
a  co-servant  in  producing  injury  to  an  employee. 

AuLD  V.  Manhattan  Life  Ins.  Co 491 

7.  The  driver  of  a  tcagon  on  the  tracks  of  an  electric  railroad  injured  by 

a  collision  icith  a  car  approaching  from  the  rear  —  his  failure  to  look  back 
constitutes  contributory  negligt nce.\  The  driver  of  a  market  wagon,  while 
driving  on  a  dark  evening  through  a  suburban  district  on  the  track  of  an 
electric  railroad  with  which  and  with  the  openition  of  the  cars  thereon  he 
was  familiar,  was  overtaken  by  one  of  the  cars  at  a  point  where  there  were 
no  artificial  lights  with  the  exception  of  two  or  three  about  a  neighboring 
building,  and  where  the  roadway  outside  the  tracks  w-as  too  narrow  to  per- 
mit of  driving,  and  in  the  collision  he  was  thrown  from  his  seat  and  injured. 
Although  he  had  been  driving  on  the  tracks  for  a  mile  or  more  he  had  not 
onc3  looked  behind  him,  and  the  first  intimation  that  he  had  of  the  approach 
of  the  car  was  some  one  calling  to  him  from  behind  to  get  out  of  the  wa}' 
and  while  attempting  to  turn  his  team  into  the  other  track  he  was  struck. 

In  an  action  brought  to  recover  for  the  injuries  thus  sustained. 
Held,  that  the  plaintiff  had  failed  to  establish  the  absence  of  contributory 
negligence  on  his  part,  and  was  not  entitled  to  recover; 

That,  while  the  mih-oad  company  owed  to  the  plaintiff  the  duty  of  using 
reasonable  care  in  the  operation  of  its  cars  to  prevent  a  collision,  the  plain- 
tiff could  not  enter  upon  the  tracks  of  the  defendant  and  rely  upon  the 
defendant's  servants  seeing  him  in  time  to  give  him  warning  of  the  approach 
of  a  car.     Johnson  t.  Brooklyn  Heights  R.  K.  Co 271 

8.  Injury  caused    by  the  jolting  of  an  ekvator —  wlien    no   negWt  ij» 

shown  on  the  part  of  the  persons  maintaining  the  elevator.]  In  an  action 
brought  by  an  employee  to  recover  damages  for  injuries  sustained  while 
riding  in  an  elevator  maintained  by  her  employers,  the  plaintiff's  theory  was 
that  a  jolt  or  "wobbling"  of  the  elevator,  which  was  one  of  the  concurring 
causes  of  the  accident,  resulted  from  the  fact  that  the  space  between  the 
shoes  of  the  elevator  car  and  the  guides  in  the  elevator  shaft  was  too  great, 
and  that  it  was  negligent  and  careless  to  use  the  elevator  in  that  condition. 

It  appeared  that  four  montiis  before  the  accident  new  shoes  and  new 
guidieways  had  been  put  in  and  Hned  up,  the  sp:ice  between  them  not  being 
more  than  was  necessiiry  to  give  it  play;  that  in  the  ordinary  course  of  the 
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use  of  the  elevator  it  would  take  two  years  for  any  considerable  shrinkage 
to  occur;  that  the  elevator  was  inspected  two  months  before  the  accident, 
and  was  then  found  to  be  safe  for  use,  and  there  Avas  nothing  to  show  that 
from  the  time  of  such  inspection  down  to  the  time  of  the  accident  anything 
happened  to  the  elevator  which  would  attract  the  attention  of  the  defendants 
or  their  servants  to  any  change  in  the  condition  of  the  elevator  that  would 
render  it  unsafe  in  any  particular. 

Ileid,  that  the  proof  did  not  establish  any  remissness  or  neglect  upon  the 
part  of  the  defendants  in  the  maintenance  of  the  elevator,  and  that  a  verdict 
in  favor  of  the  plaintiff  could  not  be  sustained. 

Montgomery  v,  Bloomingdale 375 

9.  ^4  pasite/iffer  standing  upon  the  running  hoard  of  a  street  car  injured 

becauMofa  sudden  jerk — liaMUty  of  tlie  railroad  company. ^^  A  passenger 
upon  an  open  electric  car,  which  was  crowded  to  such  an  extent  that  all  the 
seats  were  occupied,  and  passengers  were  standing  in  the  space  between  the 
seats  and  upon  the  running  board,  took  a  position  upon  the  running  board, 
as  was  customary  upon  the  railroad  in  question  when  the  care  were  crowded, 
although  he  might  have  stood  in  the  space  between  the  seats.  The  con- 
ductor collected  his  fare  and  made  no  suggestion  that  it  was  improper  or 
dangerous  for  the  passenger  to  ride  upon  the  running  board,  and  while  the 
car  was  running  at  the  rate  of  from  six  to  eight  miles  per  hour  the  passen- 
ger was  thrown  from  the  car  and  injured  because  of  a  suclden  violent  jerk, 
which  the  evidence,  in  an  action  brought  against  the  railroad  company  by 
such  injured  passenger,  justified  the  jury  in  finding  might  have  been  occa- 
sioned by  the  sudden  application  of  the  motive  power. 

Held,  that  the  question  whether  the  passenger  was  guilty  of  contributory 
negligence  in  remaining  upon  the  running  board  was  one  or  fact  for  the  jury; 

That  the  jury  were  justified  in  determining  that  the  jerk  given  the  car 
w^as  the  result  of  a  negligent  act.     IIassen  v,  Nassau  Electkic  R.  R.  Co.  . .     71 

10.  A  person,  not  a  passenger ^  falling  upo7i  the  steps  of  a  railicay  station 

in  consequence  of  a  banana  throicn  thereon  —  alleged  failure  to  sufficiently 
light  the  steps.]  A  person  who  had  visited  a  railroad  station  for  the  purpose 
of  obtaining  a  meal  at  the  restaurant  (not  a  passenger  upon  the  milroad, 
nor  intending  to  become  one),  while  leaving  the  station  with  his  wife  at 
about  eight  o'clock  in  the  evening  by  a  door  through  which  on  the  same 
day  he  had  already  passed  four  or  fivetimes,  opposite  to  which  in  the  station 
there  was  a  large  electric  light,  and  over  the  plaiform  outside  of  which 
there  were  also  two  large  electric  lights,  stepped  upon  a  banana  which 
had  been  thrown  upon  the  steps  and  which,  by  reason  of  the  shadow  caused 
by  their  bodies,  which  filled  up  the  doorway,  he  was  prevented  from  seeing, 
and  fell  and  was  injured. 

It  was  not  claimed  that  the  railroad  company  w^as  responsible  for  the 
presence  of  this  banana  on  the  steps,  the  sole  ground  of  liability  upon  its 
part  being  its  alleged  failure  sufficiently  to  light  the  steps. 

Held,  that  the  railroad  company  performed  its  duty  if  it  provided  a  safe 
means  of  egress  from  the  station,  in  respect  to  which  there  was,  in  this  case, 
no  evidence  of  negligence  on  its  part. 

Hauk  c.  New  York,  N.  H.  &  H.  R.  R.  Co 434 

11. Street  railroad  —  passenger  killed  by  falling  from  the  step  of  a  street 

car  —  duty  of  a  railroad  company  toward  pei'sons  about  to  board  its  cars  tem]to- 
rarily  stopped.  ]  In  an  action  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate  occasioned  bv  his  falling  from  a  street  railroad  car,  which 
the  evidence  on  behalf  of  the  plaintiff  showed  had  stopped  on  a  curve  because 
of  a  wagon  in  front  of  it,  and  was  suddenly  stirted  while  the  intestate  was 
attempting  to  board  it,  the  conductor  of  the  car  testified  as  follows:  "I  saw 
the  man  make  for  the  car  and  the  car  in  motion.  I  hollered  to  him  to  bok 
out  for  himself.  He  got  on,  his  two  feet  on  the  step,  and  his  hand  slipped 
off  the  hand  rail,  and  he  fell  and  his  head  struck  the  ground  first.  I  saw  him 
jump  on  the  car  while  it  was  in  motion  as  it  was  passing  around  the  starter's 
booth." 

Held^  that  the  judge  properly  charged  the  iury,  in  s\ibstance,  that  liability 
might  be  imputed  to  the  railroad  company  if  tlie  conductor,  in  the  exercise 
of  reasonable  care,  ought  to  have  seen  whether  or  not  any  one  was  about  to 
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get  on  the  car  while  it  was  temporarily  stopped  by  reason  of  the  obstruction 

m  front  of  it.     Dean  v.  Third  Avenue  R.  R.  Co 220 

12.  Defect  in  the  stairs  of  a  tenement  house — constructixe  knoidedge 

thereof  on  the  part  of  the  landh7'(f.]  Although,  in  an  action  brought  by  a 
tenant  of  a  tenement  house  against  the  hindlcrd  to  recover  for  injuries 
sustained  from  a  fall,  occasioned  by  a  defect  in  the  rubber  facing  on  one  of 
the  steps  of  the  stairs,  which  there  was  evidence  tending  to  show  had 
existed  for  a  week,  there  is  no  proof  that  the  landlord  had  actual  notice  of 
such  defect,  yet,  when  he  testifies  that  he  collected  the  rents  for  the 
premises  and.  as  he  lived  next  door,  visited  them  every  day,  attending  to 
the  repairs,  and  a  jauitress  employed  by  him  to  sweep  the  stairs  and  light 
the  lamps  testifies  that  she  went*  up  and  down  the  stairs  every  day,  the 
jury  m.iV  properly,  despite  the  denial  of  both  witnesses  that  the'staire  were 
in  a  hill  condition,  find  with  the  plaintiff  that  the  landlord  should  have 
known  of  the  defect.     Nadel  t.  Fichten 188 

13. Obligation  of  a  landlord  to  light  the  halls  and  staincai/s.]     Scmble, 

that  the  landlord  of  a  tenement  is  not  under  any  legal  obligation  to  light 
the  halls  or  stairways  therein.     Jd. 

14. CoUittion  betwe-en  an  dectnc  car  and  a  wagon  n]X)n  the  tracks  ahead 

of  the  car — failure  of  the  motonnan  to  give  timely  warning,  and  of  the  driver 
of  the  iragon  to  hpok  hach.^  In  an  action  against  a  railroad  company  to  recover 
damages  for  personal  injuries  caused  by  one  of  the  defendant's  electric  cars 
running  into  the  rear  of  a  wagon  driven  by  the  plaintiff  upon  the  defendant's 
tracks,  a  charge  by  the  court  that  the  plaintiff  '*  had  the  right  to  assume  that 
they  (the  railroad  company)  would  give  him  timely  warning  of  its  approach 
—  the  motorman,"  is  improper,  as  no  absolute  duty  to  give  warning  under  all 
circumstances  is  imposed  upon  the  company. 

Whether  in  such  a  case  the  company  was  guilty  of  negligence  in  not  giving 
timely  warning,  and  wiiether  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  not  looking  backwards  to  discover  the  approach  of  the  car,  are 
questions  of  fact  for  the  jury  to  determine  under  all  the  circumstances  of  the 
case.     Devine  v.  Brooklyn  Heights  R.  R.  Co 248 

15. An  employee  assumes  the  risk  of  walking  through  a  passageway  in 

which  baskets  are  stored.^  A  servant  w^ho  continues  in  the  master's  employ, 
knowing  that  biiskets  on  wheels  are  generally  left  standing  in  a  passageway 
in  the  master's  establiihment,  through  wiiich  he  is  obliged  to  pass  in  going 
from  his  work,  thereby  assumes  the  risk  incident  to  their  presence  in  the 
passageway,  and  waives  any  claim  for  damages  in  case  he  is  injured  in  a  col- 
lision with  one  of  such  baskets.     Dorney  v.  O'Neill 497 

16. Sudden  extinguishing  of  the  lights  —  it  must  be  shown  to  be  due  to 

some  fault  of  the  master  A  The  fact  that  the  collision  occurred  at  a  time  when 
the  passageway  was  in  darkness,  because  for  some  unexplained  reason  the 
electric  lights  with  which  the  passageway  w^as  usually  lighted  had  gone  out, 
will  not  sustain  a  recovery  by  the  servant  in  the  absence  of  evidence  estab- 
lishing that  the  extinguishing  of  the  lights  w^as  due  to  some  personal  fault, 
or  the  equivalent  thereof,  upon  the  part  of  the  master.     Id. 

17. Injury  to  a  child  necessitating  am/mtation  of  one  of  its  legs  —  where 

the  tnal  court  has  not  disclosed  its  real  judgment  a  verdict  for  §15,000  will  not 
be  set  aside  by  the  Appellate  Division.]  In  an  action  to  recover  damages  occa- 
sioned by  the  injury  of  a  child  through  the  alleged  negligence  of  a  railroad 
company,  necessitating  the  amputation  of  one  of  his  legs  above  the  knee,  a 
verdict  of  the  jury  for  $15,000  will  not  be  set  asiae  by  the  Appellate  Divis- 
ion as  excessive",  where  the  trial  court  has,  in  the  exercise  of  its  inherent  dis- 
cretionary power,  felt  itself  constrained  by  precedents  in  other  cases  to 
deny  an  application  to  set  aside  the  verdict  as  excessive,  and  the  Appellate 
Division  is  not,  therefore,  able  to  determine  what  the  real  judgment  of  the 
trial  court  was  upon  the  facts  of  the  case. 

Kalfur  v.  Broadway,  F.  &  Met.  Ave.  R.  R.  Co 267 

18. Fall  of  an  iron  plank  bet  wee  ji  a  car  and  a  station  platform  —  lia- 

bility  of  the  railroad  company  for  an  injury  occasioned  thereby  to  an  employee.'] 
A  railroad  company  which  has  provided  an  iron  plank  of  sufficient  length, 
width  and  strength  to  facilitate  the  unloading  of  freight  from  a  car  to  a  sta- 
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tion  platform,  is  not  liable  for  injuries  sustained  by  an  employee  who,  while 
stepping  thereon  preparatory  to  assisting  in  the  work,  is  injured  in  conse- 
quence of  the  plank  falling  to  the  ground  between  the  car  and  the  platform, 
simply  because,  as  he  alleged,  it  was  not  supplied  with  hooks  or  other  fasten- 
ings which  would  prevent  it  from  slipping  from  its  place,  although  it  is  shown 
that  the  plank  had  fallen  on  other  occasions. 

D'Arcy  t.  Long  Island  R.  R.  Co 275 

19. Passenger  injured  in  a  collision  in  which  a  street  railroad  car  is  run 

into  by  a  wagon  —  liability  of  the  railroad  company,']    A  street  railroad  com- 

{)any  is  not  necessarily  freed  from  liability  to  a  passenger  injured  in  a  col- 
ision  between  one  of  its  cars  and  a  wagon,  because  the  wagon  struck  the  car 
instead  of  the  car  striking  the  wagon.     Eeegan  v.  Third  Avenue  R.  R.  Co.  207 

20. When  it  is  the  duty  of  a  railroad  company  to  use  t?te  highest  degree  of 

care.]  The  question  whether  a  street  railroad  company  is  called  upon  to  exer- 
cise "great  care  and  vigilance,  all  that  human  foresight  might  suggest," 
depends  upon  the  conditions  existing  at  the  time.    Id. 

21. Railroad — expert  evidence  as  to  tlie  effect  of  the  use  of  paint  upon 

a  push  stick.]  The  admission  in  evidence,  upon  the  trial  of  an  action  to 
recover  damages  for  personal  injuries  resulting  from  the  alleged  negligence 
of  the  defendant,  a  railroad  company,  of  the  opinions  of  experts  to  the  effect 
that  the  result  of  painting  a  push  stick  is  to  obscure  defects  therein,  does 
not  constitute  reversible  error,  even  though  such  evidence  was  inadmissible, 
as  the  experts  informed  the  jury  only  what  the  jurors  should  have  known  and 
undoubtedly  did  know.    Miller  v.  Erie  R.  R.  Co 217 

22. What  is  not  an  excessive  verdict  J]    In  such  an  action  a  verdict  of 

$6,500  for  the  plaintiff,  who,  as  the  result  of  the  accident,  had  a  badly  broken 
iaw  which  was  not  only  very  painful,  but  would  be  permanent,  disfiguring 
his  face  for  life,  is  not  excessive.    Id. 

23.  Evidence  of  ownership  of  premises  set  on  fire  by  sparks  from  a  loco- 
motive.] In  an  action  commenced  in  1896  to  recover  damages  resulting  from 
a  fire  on  the  plaintiff's  premises,  alleged  to  have  been  kindled  by  sparks 
emitted  from  the  defendant's  (a  railroad  company's)  engine,  the  jury  may 
properly  conclude  that  the  property  in  question  belonged  in  fact  to  the 
plaintiff,  where  he  produces  deeds  dated  in  1878,  1880  and  1882,  and  gives 
evidence  disclosing  facts  indicating  ownership  reaching  back  to  about  the 
time  that  the  deeds  were  executed,  and  where  the  property  was  inclosed 

by  fences.    Van  Inwegen  v.  Port  Jervis,  M.  &  N.  Y.  R.  K.  Co 95 

24.  Action  for  personal  injuries — proof  required  to  justify  the  allow- 
ance of  damages  for  the  expense  of  medical  attendance  past  and  future.]  In  an 
action  to  recover  damages  for  personal  injuries  the  plaintiff  is  only  entitled  to 
nominal  damages  for  t-he  expense  of  medical  attendance,  in  the  absence  of 
evidence  showing  what  the  medical  attendance  was  and  the  amount  of  it; 
and  where  a  claim  is  made  for  future  pecuniary' loss  on  account  of  expenses 
to  be  incurred  for  medical  services,  evidence  should  be  given  showing  a 
reasonable  certainty  that  such  services  will  be  needed,  their  probable  dura- 
tion, their  character,  their  frequency  and  their  value. 

Page  v.  Delaware  &  Hudson  Canal  Co 618 

NEGOTIABLE  PAPEB—  Zat^  relating  to. 
See  Bills  and  Notes. 

NEW  TTtTAL  —  On  the  ground  of  newly -discovered  evidence  —  what  evidence 
justifies  it  —  it  may  be  granted  after  appeal  taken  and  judgment  affirmed — 
laches.]  1.  The  rule  which  formerly  obtained,  that  where  newly-discovered 
evidence  was  cumulative  a  motion  for  a  new  trial  based  thereon  should  be 
denied,  has  been,  in  furtherance  of  justice,  virtually  abolished. 

The  proper  inquiry  is  whether  the  newly-discovered  evidence,  whether 
cumulative  or  not,  is  of  such  a  character  that  it  is  likely  to  produce  a  differ- 
ent result  upon  a  new  trial. 

In  an  action  to  recover  on  a  quantum  meruit  five  per  cent  on  the  cost  of  a 
building  for  services  rendered  by  the  plaintiff  as  an  architect,  in  which  the 
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plaintiff  recovered  judgment,  the  defendant  testified  that  a  draft  contract 
handed  to  him  by  the  architect  contained  the  words  "two  per  cent,"  and 
produced  on  the  trial  a  carbon  copy  in  which  the  word  "  two"  was  inserted 
in  a  blank,  directly  from  the  ribbon  of  the  machine.  The  plaintiff  testified 
that  when  he  handed  the  draft  contract  to  the  defendant  the  word  "  two" 
was  not  inserted,  but  that  there  was  a  blank  before  the  words  "  per  cent." 
On  a  motion  subsequently  made  by  the  defendant  for  a  new  trial,  upon  the 
ground  of  newly-discovered  evidence,  an  affidavit  of  a  stenographer,  whose 
name  and  w^hereabouts  were  unknown  to  the  defendant  at  the  time  of  the 
trial,  was  produced  in  which  she  stated  that,  at  the  plaintiff's  request,  she 
filled  in  the  word  "two"  in  the  contract. 

Held,  that  the  motion  should  have  been  granted,  as,  in  view  of  this  state- 
ment of  the  stenographer,  the  jury  might  come  to  an  entirely  different  con- 
clusion from  that  which  they  reached,  when  it  appeared  that  this  insertion 
of  the  word  "two"  might  have  been,  and  apparently  was,  made  by  the 
defendant  after  the  proposed  contract  was  handed  to  him; 

That  such  statement  of  the  stenographer  was  not  impeaching  evidence 
assailing  the  general  credibility  or  otherwise  weakening  the  force  of  the 
plaintiff's  testimony,  as  it  merely  tended  to  establish  a  different  state  of  facts 
from  that  testified  to  by  the  plaintiff,  upon  which  he  founded  his  claim,  and 
thus  contradicted,  but  did  not  impeach,  him; 

That  the  objection  that  the  defendant  had  been  guilty  of  hicfiett,  in  that  he 
did  not  make  a  motion  to  postpone  the  trial  or  to  withdraw  a  juror  because 
of  the  surprise,  was  not  a  valid  one,  ina.smuch  as  the  mere  fact  that  he  was 
surprised,  he  knowing  at  the  time  of  the  trial  nothing  concerning  the  origin 
of  this  dmft  contract,  or  the  manner  of  its  production,  or  what  the  stenog- 
rapher's statement  would  be  in  regard  to  it,  afforded  no  ground  whatever  on 
which  to  move  for  a  postponement  thereof;  and  that  the  fact  that  an  appeal 
had  been  taken  and  the  judgment  had  been  aftlrmed.  afforded  no  reason  why 
a  new  trial  should  not  be  granted  in  the  interests  of  justice. 

Keisteu  v.  Rankin 288 

2. Motion  therefor  o?i  the  ground  of  newly-discotered  evidence — proof  of 

an  oral  agreement  contemporaneous  icith  a  deed  and  to  the  same  effect.]  In  an 
action  on  certain  notes  the  answer  admitted  the  defendant's  indebtedness, 
but  alleged  the  conversion  by  the  plaintiff  of  certain  bonds  held  to  secure 
their  payment,  and  it  was  decided  by  the  Court  of  Appeals,  in  affirmance  of 
the  judgment  of  the  trial  court,  that  the  burden  of  proof  being  upon  the 
defendant  to  show  that  the  bonds  in  question  were  not  held  by  the  plain- 
tiff as  collateral  security  for  any  obligation  of  the  defendant  other  than  the 
notes  in  suit,  and  there  being  evidence  tending  to  show  the  possession  by 
the  plaintiff  of  certain  notes  of  one  Head  which  had  been  guaranteed  b}^  the 
defendant,  the  conversion  had  not  been  established. 

Held,  that  a  motion  for  a  new  trial  on  the  ground  of  mistake  and  surprise, 
and  because  of  newly-discovered  evidence  —  based  on  the  affidavit  of  Read 
that  prior  to  the  trial  of  the  action  he  had  conveyed  cert*\in  land  to  the 
plaintiff  by  an  instrument  in  writing,  and  under  a  contemporaneous  oral 
agreement  to  the  same  effect,  by  which  the  plaintiff  covenanted  to  discharge 
the  indebtedness  to  himself,  evidenced  by  the  Read  notes,  as  part  considera- 
tion for  the  conveyance  of  the  property,  which  fact  was  concealed  from  the 
defendant  by  both  parties  to  the  deed  and  was  not  known  to  him  until  shortly 
before  the  motion  was  made  —  should  be  granted. 

In  such  a  case  the  contemporaneous  parol  agreement  is  adniissible  in  evi- 
dence, it  being  a  mere  restatement  of  the  legal  effect  of  the  writing  signed  by 
the  parties,  not  tending  to  vary  the  written  agreement,  but  rather  to  sup- 
plement it,  and  thus  show  their  real  agreement.     Stokes  v.  Stokes 423 

Endence  —  wJien  the  admission  of  letters  between  th£  parties  not  relating 

to  the  subject  of  the  action  requires  a  new  trial. 

J^e  HoAo  r.  Wrigut 260 

NEW  TOBK  CITY  —  Sn  per  visor j/  power  of  the  comptroller  of  Xeic  York.] 
The  comptroller  of  the  city  of  iSew  York,  in  the  absence  of  fraud  or  illegality, 
has  no  general  supervision  over  the  conduct  of  other  officers  or  departments 
of  the  city.     I'eopj.e  ex  rel.  Beck  v.  Coler 167 
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Greater  Keio  York  charter^  section  13 TS  —  amstant  clerk  in  the  court  of 

a  justice  of"  tfie  peace  in  the  city  of  Brooklyn  —  when  his  term  expires  —  not 
affected  by  any  action  of  the  board  of  estimate  and  apportionment. 

See  McKenna  v.  City  of  New  York 152 

A  veteran  appointed  insj^ector  of  street  cleaning  of  the  city  of  Brooklyn 

subsequently  transferred  to  the  same  department  of  Greater  New  York — poicer 
of  th^  street  commissioner  to  rernote  him. 

See  People  ex  rel.  Schumann  v.  McCartney 19 

.  A  veteran  a  subordituite  officer  in  Brooklyn  —  not  removable  at  pleasure 

by  the  officer  of  the  city  of  Greater  New  York  under  wJiose  direction  Jie  is  after 
the  consolidation  — his  remedy  to  prevent  removal. 

See  People  ex  rel.  Tate  v.  Dalton 6 

An  inspector  of  water  supply  to  shipping  is  not  a  *' re^ukir  clerk''  — 

application  by  s-uch  inspector  for  reinstatement  —  conclusion  in  his  aj)plication 
that  he  is  only  subject  to  removal  foi'  cause. 

See  People  ex  rel.  Warsciiauer  v.  Dalton 302 

Action  for  services  render(d  to  the  board  offlre  commissionej's — failure 

to  record  a  resolution  of  such  board  reciting  such  employment  —  oral  evidence 
establishing  the  passage  of  such  resolution. 

See  Calahan  v.  The  Mayor 344 

Claim  against  the  city  of  New  Ym'k,  under  chaptei"  543,  Laws  of  1894, 

for  the  unpaid  salary  of  a  District  Court  judge  —  what  is  not  a  sufficient  com- 
pliance with  the  act. 

See  Stemmler  v.  The  Mayor 408 

Failure  to  file  with  the  cor]x>ration  counsel  notice  of  an  intention  to 

bnng  an  action  against  the  city  —  what  does  not  excuse  or  waive  such  failure. 

See  Kennedy  v.  The  Mayor 311 

Greater  New  York  charter — right  of  the  mayor  torem&te  an  aqueduct 

commissioner  —  it  is  not  affiled  by  section  518  of  the  charter. 

See  PJ20PLE  EX  REL.  Green  r.  Van  Wyck 573 

Condemnation  proceedings  to  acquire  land  for  a  public  jmrk —  they  may 

be  discontinued  under  section  1000  of  cfiaptcr  378  of  1897,  without  costs. 

See  Matter  Of  The  3Iayor \ 468 

The  commissioner  of  street  cleaning  may  call  out  employees  on  Sunday  — 

extra  pay  for  work  on  Sundays  for  all  such  employees. 

See  Tyrrell  v.  The  Mayor 334 


Greater  New  York  charter  —  the  distribution  of  the  general  schoolrfunds 

by  the  board  of  education  on  July  1.  1898. 

See  Matter  of  School  Board 49 

Who  are  the  '*  municipal  authorities  "  of  the  city  of  New  York  whose  con- 
sent is  necessary  to  the  laying  of  gas  mains  through  its  streets. 

See  Ghee  v.  Northern  Union  Gas  Co 551 

Discharge  of  a  veteran,  an  inspector  of   the  dock  department  of  the 

city  of  New  York  —  when  unauthoHzed. 

See  People  ex  rel.  Cunliffe  v.  Cram 318 

Veteran  discharged  by  his  office  being  abolished  in  bad  faith  —  laches  in 

making  application  for  a  mandamus. 

See  Matter  of  McDonald 512 

NEW  TOBK  PRODUCE  'EKCUANQB  —  Adopted  child  — light  to  inherit 
a  sum  payable  on  the  death  of  a  mernlter  of  the  New  York  Produce  Exchange. 

See  Kemp  r.  New' York  Produce  Exchange 175 

NEW  YORK  STATE  CONSTITUTION : 

See  Constitutional  Law. 

NEWLY-DISCOVERED  EVIDENCE: 

S>e  New  Trial. 

NOMINATION  —  Filing  of  certificate  of 
See  Election. 
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NON-RESIDENCE: 

See  Domicile.  page. 

NOTICE  —  City  of  New  York — failure  to  file  with  iJie  corporation  e/ninsel 
notice  of  an  intention  to  bring  an  action  a^/ainst  the  city  —  what  does  not  excuse 
or  waive  such  failure. 

See  Kennedy  v.  The  Mayor 31 1 

Contract  for  work  —  insufficiency  of  proof  of  the  service  of  notice  to  the 

contractor  to  begin  work  as  the  basis  of  a  set-off  for  delay. 

See  DwYER  v.  The  Mayor 450 

Negligence  —  defect  in  the  stairs  of  a  tenement  house  —  constructive  knowl- 
edge thereof  on  the  part  of  the  landlord. 

See  Nadel  v.  Fichten 188 

Eijectment  —  waiver  by  a  tenant  at  icill  of  his  Hght  to  t/ie  statutory  notice 

to  quit. 

See  WissBL  v.  Ott 159 

OFFICER  —  Conspiracy  —  sufficiency  of  an  indicttnent  alleging  an  agreenunt 
between  a  public  officer  and  a  private  person  by  which  the  officer  is  to  violate  his 
duty  —  specification  of  the  time  —  allegation  ihiU  "  Theodore  3.  Willis^  as  com- 
missioner of  city  works"  entered  into  a  conspiracy. 

See  People  v.  Willis 203 

Greater  New  York  charter,  section  1373  —  assistant  clerk  in  a  court  of  a 

justice  of  the  peace  in  the  city  of  Brooklyn  —  when  his  term  expires  —  not  affected 
by  any  action  of  the  board  of  estimate  and  apportionment. 

See  McKenna  v.  City  of  New  York 152 

A  veteran  a  subordinate  officer  in  Brooklyn  —  not  removable  at  pleasure 

by  the  officer  of  t/ie  city  of  Greater  New  York  under  whose  direction  he  is  after 
the  consolidation  —  his  remedy  to  prevent  removal. 

See  People  ex  rel.  Tate  v.  Daltojc 6 

Greater  New  York — a  veteran  appointed  inspector  of  street  cleaning  of 

the  city  of  Brooklyn  subsequently  transferred  to  tlie  same  department  of  Greater 
New  York  — power  of  tfie  street  commissioner  to  remove  him. 

See  People  ex  rel.  Schumann  v.  McCartney 19 

New  York  city  —  claim  against  it,  under  chapter  548,  Laws  of  1894,  for 

the  unpaid  salary  of  a  District  CouH  judge  —  wJiat  is  not  a  sufficient  compliance 
witJi  tJie  act. 

See  Stemmler  v.  The  Mayor 408 

OFFSET: 

See  Set-off. 

ORDER  —  For  tlie  payment  of  money. 
See  Bills  and  Notes. 

PARENT  AND  CKllSD  —  Adopted  child  — right  to  inherit  a  sum  payable 
on  the  death  of  a  member'  of  the  New  York  Produce  E^rchange.'i  1.  A  by-law 
of  the  New  York  Produce  Exchange  which  provides  that  •*  Should  a  mem- 
ber die  *  *  *  if  he  leave  children  and  no  widow,  then  the  whole  sum 
shall  be  paid  to  the  children.  *  *  *  Should  the  member  die  leaving 
neither  widow  nor  children,  then  the  whole  sum  "shall  be  paid  to  the  next  of 
kin  of  the  deceased,  within  the  limit  of  representation  prescribed  by  the 
statutes  of  the  State  of  New  York,"  passed  subsequently  to  the  enactment 
of  chapter  830  of  the  Laws  of  1873,  providing  that  a  child  adopted  there-  . 
under,  and  the  person  adopting  him,  should  thenceforth  **  sustain  toward 
each  other  the  legal  relation  of  parent  and  child  and  have  all  the  rights  and 
be  subject  to  all  the  duties  of  that  relation,  except  the  right  of  inheritance," 
creates  in  favor  of  an  adopted  child  of  a  member  who  died  in  1898,  leaving 
no  widow  or  children  or  remote  issue  and  without  next  of  kin  other  than 
such  child,  a  right  to  the  payment  of  the  sum  payable  on  the  death  of  such 
member. 

It  seems,  that  the  adopted  child  might  claim  the  fund  under  the  pro- 
visions of  chapter  703  of  the  Laws  of  1887,  as  the  next  of  kin,  within  the 
Statute  of  Distributions  as  modified  by  that  act,  although  not  considered  as 
the  child  of  the  deceased  member  w^ithin  the  meaning  of  the  by-law  — 
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PARENT  AND  CHILD  —  Continued.  pagb. 

the  by -law  being  intended  to  be  construed  under  the  statutes  of  the  State  as 
they  existed  at  the  member's  death. 

Kemp  v.  New  York  Produce  Exchange 175 

24  Agreement  by  a  party  to  make  a  child  his  lieir  and  give  him  a  8on*s 

interest  in  his  estate  —  Hght  of  the  child  thereunder .'\  Where  a  party,  who 
has  since  died  intestate,  has,  with  the  consent  of  his  wife,  entered  into  an 
agreement  with  the  mother  of  an  infant,  whose  father  was  dead,  to  make 
the  child  "  an  heir"  and  "  to  give  him  the  same  interest  which  a  son  would 
have  in  whatever  property  he  owned  or  might  have  at  the  time  of  his 
decease,"  the  child  is  entitled  to  such  a  share  of  his  estate  as  a  son  would 
be  entitled  to  as  an  heir,  if  the  estate  were  divided  among  such  children  as 
the  intestate  might  have  at  the  time  of  his  death,  and  where  the  intestate  has 
died  without  issue  or  descendants  the  cWld  is  entitled  to  the  whole  estate, 
subject  to  the  dower  interest  therein  of  the  widow  of  the  intestate. 

Gates  t?.  G.\tes 608 

3.  A  statement  in  a  complaint  that  the  plaintiff  was  an  heir  at  law  is  a 

Tnere  conclusion^  not  an  indepelident  cause  of  action.']  An  averment  in  a  com- 
plaint in  an  action  brought  by  the  child,  setting  forth  the  contract  and  his 
rights  thereunder,  and  also  setting  forth  that  he  was  the  only  heir  and,  there- 
fore, entitled  to  the  possession  of  the  property,  sets  forth  only  a  cause  of 
action  which  is  based  upon  the  contract  —  the  statement  that  the  plaintiff 
was  the  only  heir  and,  therefore,  entitled  to  the  possession  of  the  prop- 
erty being  a  mere  conclusion.     Id. 

4.  Chapter  531  of  tJie  Laics  of  1895  —  assumption  by  the  court  that  the 

plaintiff's  fatJier  died  subsequent  to  its  parage.]  Chapter  531  of  the  Laws  of 
1895,  by  which  a  child  born  out  of  wedlock  is  made  legitimate  by  the  subse- 
quent marriage  of  its  parents,  is  not  operative  to  divest  any  title  acquired 
prior  to  its  enactment,  but  where,  on  an  appeal  by  a  defendant  from  a 
judgment  in  favor  of  a  plaintiff  coming  within  the  provisions  of  that  act, 
the  record  is  silent  on  the  question  as  to  whether  the  plaintiffs  father  died 
prior  to  or  after  the  enactment  of  that  statute,  the  court  will  assume  that 
the  death  occurred  subsequent  to  it  and  sustain  the  plaintiff's  right  as  heir. 

WissEL  F.  Ott 159 

Bel-ease  executed  by  a  mother  to  her  son  —  what  evidence  will  rebut  the  pre- 
sumption of  undue  influence. 

tSee  Ferris  v.  Ferris 144 

PARTITION — An  interlocutory  judgment  sliould  protfide  for  an  apparent 
existing  lien  —  the  question  as  to  who  was  the  judginent  debtor  tcill  not  be  deter- 
mined on  affidavits  —  tcho  is  not  a  bona  fide  purchaser.']  In  an  action  for  the 
partition  ot  land,  in  which  the  complaint  averred  that  the  share  of  one  of 
the  parties  was  subject  to  the  lien  of  a  judgment  in  favor  of  another  party 
thereto,  an  answer,  served  by  a  company  claiming  to  be  the  assignee  of 
the  judgment  (although  the  assignment  did  not  appear  of  record),  was 
returned  by  the  plaintiff  upon  the  ground  that  the  company  was  not  a 
party  to  the  action,  and  an  interlocutory  judgment  w^as  subsequently  entered, 
excluding  the  judgment  as  a  lien  and  making  no  provision  for  its  payment. 

Held,  that  such  interlocutory  judgment  was  in  direct  violation  of  the  pro- 
visions of  section  1563  of  the  Code  of  Civil  Procedure,  and  that  the 
assignee  was  entitled  to  have  it  set  aside  upon  motion; 

That,  assuming  that  affidavits  might  be  tiled  after  the  entry  of  the  inter- 
locutory judgment  to  cure  the  irreirulanty  existing  therein,  the  affidavit  of 
the  alleged  judgment  debtor,  showing  that  he  was  not  the  party  defendant 
in  the  action  in  which  the  judgment  in  question  was  obtained,  was  not  avail- 
able in  support  of  such  interlocutory  judgment,  where  such  affidavit  was 
repudiated  by  the  affiant,  who  claimed  that  he  never  made  it,  and  he  was 
supported  in  this  respect  by  another  affiant,  as.  under  such  circumstances, 
the  question  should  not  be  determined  upon  affidavits; 

That,  as  the  irregularity  in  the  interlocutory  judgment  appeared  upon  the 
face  of  the  proceedings,  a  purchaser  of  the  property  at  the  sale  had  under 
such  judgment  did  not  stand  in  the  position  of  a  bona  flde  purchaser  for 
value,  nor  was  she  entitled  to  protection  as  such.     Kelly* r.  Werner 68 

App.  I)iv.— Vol.  XXXIV.         87 
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PABTNEBSHIP  —  Evidence  eatabliahing  the  partnership  relation.']  1 .  In  an 
action  to  procure  a  dissolution  of  a  partnership  and  an  accounting,  it 
appeared  that  the  plaintiff  had  entered  the  employment  of  the  defendant  at 
a  salary,  with  the  expectation  on  the  part  of  botli  of  their  ultimately  form- 
ing a  partnership  in  the  business  then  carried  on  by  the  defendant;  that  the 
plaintiff  subsequently  demanded  that  the  defendant  should  comply  with  his 
promise  and  admit  him  to  partnership,  and  thereafter  renewed  his  demand  that 
be  should  have  a  half  interest  in  the  business,  to  which  the  defendant  replied : 
"All  right,  you  shall  have  it  on  the  first  of  January,"  the  terms  of  the 
agreement  being  that  the  plaintiff  should  pay  for  such  half  interest  $5,000 
in  monthly  installments,  to  be  deducted  from  his  half  of  the  proceeds  of 
the  business.  No  written  articles  of  copartnership  were  then  prepared,  and 
on  the  first  of  January  the  defendant  stated  that  he  had  not  had  time  to 
prepare  the  articles,  but  that  the  partnership  could  continue  from  that  time, 
and  he  would  have  the  articles  prepared,  which  he  did  in  the  succeeding 
April,  and  submitted  them  to  the  plaintiff,  who  refused  to  sign  them, 
claiming  that  they  did  not  embody  the  whole  agreement. 

In  March  of  the  next  year,  a  lease  for  ten  years  of  a  building  in  which  the 
business  was  to  be  carried  on  was  executed  by  both  the  parties  as  their 
joint  act;  and  the  plaintiff,  after  the  first  of  January,  drew  for  some  three 
years  from  the  earnings  of  the  business  a  sum  considerably  in  excess  of  his 
previous  salary. 

Held,  that  the  circumstances  justified  the  conclusion  that  a  partnership 
relation  existed  between  the  parties.    Solomons  v.  Ruppeut 280 

2. Effect  of  a  testat(yr"s  leaving  part  of  his  estate  in  the  business  of  a  firm.] 

A  testator,  by  leaving  a  portion  of  his  estate  in  the  business  of  a  firm  in 
which  he  was  a  member,  with  directions  that  his  two  sons,  his  previous  part- 
ners, should  continue  to  conduct  the  business  on  behalf  of  themselves  and  of 
his  estJite.  does  not  put  his  general  estate  at  the  risk  of  the  business  so 
conducted  after  his  decease,  and  his  executors,  in  their  representative  capaci- 
ties, do  not  become  partners  or  liable  for  the  conduct  of  the  business  of  the 
firm.     ZiMMEK  V.  Chew 504 

Debtor  and  creditor —  the  fact  that  a  trife  assists  a  husband  in  his  busi- 
ness and  speaks  of  the  bxisiness  as  their  bunness,  etc. ,  does  not  make  her  liable 
for  goods  sold  for  use  in  the  business. 

See  Blaut  v.  Fletchbr 383 

PABTT  —  Bec£iter  appointed  in  supplementary  proceedings  —  his  rights  as 
against  an  assignee  of  the  debtor  —  his  substitution  in  a  pending  litigation — 
rights  of  the  attorney  in  such  suit. 

See  FiTZPATRiCK  r.  Moses 242 

Fire  insurance  —  a  policy  insuring  tlie  owner  and  also  contractors  '*  as 

interest  may  appear*'  —  complaint  by  the  contractors  which  sets  forth  an  tnsui'- 
able  interest. 

See  Sullivan  v.  Spring  Garden  Ins.  Co 128 

Action  against  tort  feasors  —  t/iey  are  severally  liable  —  a  failure  to  serve 

one  is  not  a  ground  for  striking  tJie  case  from  tlie  calendar. 

See  Rappaport  v.  AVerner 525 

Lloyds  policy  of  iiisnrance  —  an  action  to  enforce  it  may  be  brought 

against  Vw  general  manager  at  the  time  of  the  loss. 

See  Wheelock  v.  Chapman 464 

PAYMENT  —  Delivery  by  a  vendee  to  his  vendor  of  checks  stated  to  be  in  full 
payment —  retention  of  the  cliecks  b\t  tlie  vendor,  who  states  that  lie  will  accept 
them  upon  account.]  A  vendee  of  a  quantity  of  onions  refused  to  accept 
them  on  the  ground  that  they  did  not  conform  to  the  terms  of  the  contract  of 
purchase,  and,  by  direction  of  the  vendor,  sold  them  for  the  latter's  benefit 
and  on  his  account,  and  remitted  the  i)roceeds  of  such  sale  to  him  by  two 
checks,  one  stated  to  be  "In  full  payment  on  onions  shipped  Apr.  20th,**  the 
other  "  In  full  payment  2  cars  onions,  13173  and  50335." 

The  first  check  was  indorsed  by  the  vendor  and  collected,  and  the  second 
was  indorsed  by  him  "Accepted  on  account,  Ralph  "Wisner,"  and  was  also 
collected. 
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The  vendor  acknowledged  the  receipt  of  the  first  check  in  a  letter  to  the 
vendee  stating  that  he  would  give  the  vendee  credit  for  its  amount  and 
would  look  to  him  for  the  balance  of  $399,  which  w^ould  have  been  the 
amount  due  from  the  vendee  if  he  had  accepted  the  onions.  The  vendor 
also  acknowledged  the  receipt  of  the  second  clieck  in  a  letter  to  the  vendee 
which  stilted  that  he  had  given  the  vendee  credit  therefor  and  that  he  looked 
to  him  for  the  balance. 

IleUl.  that  the  retention  of  these  two  checks  by  the  vendor  and  the  collec- 
tion of  the  money  thereon  under  the  circumstances  operated  to  relieve  the 
vendee  from  any  liability  by  reason  of  his  rejection  of  the  onions,  whether 
that  rejection  was,  in  the  first  instance,  justifiable  or  not. 

WiSNER  t.  SCHOPP 199 

Application  of  payments — proof  required  of  a  surety. 

See  Fulton  Grain  &  Milling  Co.  v.  Anglim 164 

PENAL  CODE  —  §  714  —  Eridejice  —  a  determination  of  police  commissioners 
is  not  a  **  conriction"  under  section  832  of  the  Code  of  Civil  Procedure,  and 
section  714  of  the  Penal  Code. 

See  People  r.  Sullivan 544 

[See  table  of  sections  of  the  Penal  Code  cited,  ante,  in  this  volume.] 

PERFORMANCE  —  What  proof  can  be  made  under  a  plea  of 
See  Pleading. 

PERSONAL  PROPERTY—  Conversion  of  chattels  by  a  sJieriff— proof  as  to 
its  effect  on  tJie  o^cnei^s  customers  and  business.^  1.  Where  personal  property 
has  been  levied  upon  by  the  sheriff,  under  an  execution  against  a  party  not 
the  owner,  the  latter,  in  an  action  brought  by  him  for  its  conversion,  fs  not 
entitled  to  testif}'^  that  there  were  customers  in  his  store  where  the  prop- 
erty was,  who  saw  it  being  taken  by  the  sheriff  ;  that  he  had  but  a  small 
business  and  little  capibil,  and  that  the  removal  of  this  part  of  the  stock 
practically  destroyed  his  business  in  the  articles  taken. 

MONTIGNANI  V.  CrANDALL  COMPANY 228 

2. The  ptice  on  an  execution  sale  is  some  evidence  of  value.]    The  price 

realized  upon  a  sale  of  property  under  an  execution  is  some  evidence  of  its 
value.     Id, 

Sale  of. 

See  Sale. 

PHYSICLAN  —  Action  for  personal  in  Junes — proof  required  to  justify  the 
allowance  of  damages  for  the  exjTcnse  of^  medical  attendance  past  and  future. 

See  Page  v.  Delaware  &  Hudson  Canal  Co 618 

PLACE  OF  TRLA.L: 

See  Venue. 

PLEADING  —  Motion  for  leave  to  serve  an  amended  reply  to  a  counterclaim 
—  when  not  too  late.]  1.  A  plaintiff  is  not  guilty  of  lacfws  in  delaying  to 
make  a  motion  for  leave  to  serve  an  amended  re'pljr  to  a  counterclaim  for 
professional  services  set  up  in  the  answer,  by  substituting  for  a  denial  that 
such  services  were  reasonably  worth  over  the  sum  of  $400,  an  allegation  that 
such  services  as  rendered  were  worth  no  more  than  §100,  until  after  the 
completion  of  the  defendant's  testimony,  notwithstanding  the  fact  that  the 
defendant  moved  for  judgment  upon  his  counterclaim  for  professional  serv- 
ices at  the  close  of  the  plaintiff's  case,  upon  the  ground  that  the  reply  was 
not  sufficient  to  put  in  issue  the  performance  thereof  by  the  defendant  or 
the  value  of  such  services,  and  that  such  motion  was  sustained. 

Semble,  that  the  proper  time  to  present  such  a  question  is  at  the  close 
of  the  defendant's  case.    Woolsey  r.  Shaw 405 

2. A  claim  tliat  tJie  reply  was  sufficient  does  not  preclude  it  —  an  amend- 
ment not  allotted  to  present  an  objection  not  raised  in  the  origitial  reply.]  The 
plaintiff  is  not  estopped  from  making  an  application  at  Special  Term  for 
leave  to  amend,  because  he  has  claimed  at  the  trial  before  the  referee  that  the 
reply  was  sufficient,  but  he  should  not  be  permitted  to  amend  the  reply  by 
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inserting  an  allegation  that  the  services  alleged  in  the  bill  of  particulars,  as 
constituting  the  services  specified  in  the  counterclaim,  were  performed  and 
rendered  at  the  request  and'  under  the  direction  of  persons  other  than  the 
plaintiff's  testator,  there  having  been  no  intimation  of  such  an  objection  to 
the  defendant's  claim  in  the  original  reply.    Id. 

3. Leat^  to  sue  as  a  poor  person  —  petition  estMisfiing  a  prima  facie 

caM."]  A  petition,  on  an  application  for  an  order  authorizing  the  petitioner 
to  sue  in  forma  pauperis,  which  alleges  the  facts  upon  which  the  action  is 
to  be  based,  and  the  poverty  of  the  petitioner,  establishes  a  prima  facie  case 
for  the  granting  of  the  order.     Young  v.  Nassau  Electric  R.  R.  Co 126 

4. £^ect  of  a  decision  adverse  to  the  plaintiff  in  a  previous  action  for  tlut 

same  cause.  \  On  an  application  by  the  defendant,  in  such  an  action,  for  the 
vacation  of  such  an  order,  the  court  may  properly  consider,  as  bearing  upou 
the  merits  of  the  plaintiff's  right  to  sue  in  forma  pauperis,  the  fact  that  m  a 
previous  action  for  the  same  cause  there  have  been  two  trials,  the  first  end- 
ing in  a  disagreement  of  the  jury,  and  the  second  in  a  dismissal  of  the  com- 
plaint at  the  close  of  the  plaintiff's  case,  upon  which  a  judgment  was  sub- 
sequently entered  for  costs,  which  the  plaintiff  has  not  paid.    Id. 

5. Bill  of  particulars  not  granted  in  an  action  for  alienating  a  husband's 

affections  by  depreciating  his  loife.]  A  bill  of  particulars  should  not  be 
granted  in  an  action  brought  by  a  wife,  in  which  she  charges  her  husband's 
uncle  with  do  other  improprieties  than  that  he  had  alienated  her  husbands 
affections  and  had  broken  up  her  home  by  a  continued  depreciation  of  the 
plaintiff  as  a  wife.     Kikby  v.  Kiuby 25 

Mre  insurance  —  a  policy  insunng  the  owner  and  also  contractors  *'<;* 

interest  may  appear'*  — complaint  by  the  contractors  which  sets  forth  an  insur- 
able interest  —  t/ie  policy  creates  separate  contracts  —  setting  forth  the  policy  in 
the  complaint. 

See  SiiLLiVAN  V.  Spring  Garden  Ins.  Co 128 

Contract  of  sale  providing  for  a  test  to  be  made  by  a  parson  natned  — 

agreement  that  the  test  should  be  made  by  another — proof  of  such  agreement  by 
the  vendor  under  a  complaint  alleging  performance. 

'  See  Hubbard  v.  Chapman 3oS 

A  statement  in  a  complaint,  based  on  an  agreement  by  a  party  to  make  a 

child  his  heir,  that  the  plaintiff  xoas  an  heir  at  law  is  a  mere  conclusion,  not  an 
independent  cause  of  action. 

See  Gates  v.  Gates 60S 

Complaint  in  an  action  for  libel  —  criticism  of  a  picture  —  a  libel  inud 

relate  to  profemonal  characttr  generally,  not  to  a  particular  work. 

See  Battersby  v.  Collier 34» 

PLEDGE —  Of  a  life  insurance  policy  —  tcaiter  by  the  pledgee  of  ?iis  right  to 
dispose  of  it  withotU  notice  —  O)nsideration  for  the  waiver.]  1.  Where  a  life 
insurance  policy  has  been  pledged  as  collateral  to  a  promissory  note  under  an 
agreement  that,  in  case  of  default  in  payment,  *'  the  legal  holder  of  the  said 
promissory  note  is  hereby  authorized  to  surrender  to  the  company  said  policy, 
or  to  sell  the  same  without  demand  and  notice  at  public  or  private  sale  I>r 
otherwise,"  the  right  to  dispose  of  the  policy  without  notice  may  be  waivcni 
by  a  subsequent  undcistiinding  of  the  parties  after  default  in  payment, the 
legal  effect  of  which  is  to  entitle  the  pledgor  to  a  notice  before  the  pledgee 
may  dispose  of  the  policy. 
It  sctms,  that  a  consideration  is  not  necessary  to  sustain  such  waiver, 

Toplitz  v.  Bauek 526 

2. Damages  recoa:rahU  where  thepolicy  is  surrendered,"]     Where,  in  such 

case,  the  policy  has  been  surrendered  in  consideration  of  the  payment  of  a 
certain  sum  by  the  company  to  the  pledgee  while  the  insured  is  suffering 
from  an  incurable  disease,  from  which  he  soon  thereafter  dies,  and  the  sur- 
render has  involved  the  loss  of  the  whole  amount  of  the  policy  over  and  above 
the  amount  of  the  debt  —  it  being  impossible  at  the  time  of  the  surrender  to 
obtain  in  a  responsible  company  another  insurance  policy  upon  the  life  of  the 
dying  man  —  the  pledgor  is  entitled  to  recover  of  the  pledgee  the  face  value 
of  the  policy  at  the  time  of  its  surrender,  with  interest  from  that  date.    Id. 
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POLICE  —  In  cities. 

See  Municipal  Corporation. 

POLICY—  Of  insurance. 

See  Insurance.  pagb. 

POWEB —  Will  —  an  a^)solute  power  ofmU  is  not  limited  hy  the  svggestion  of 
a  time  for  its  exercise  —  effect  of  the  time  of  its  exercise  not  being  limited  by  liV'es 

—  its  exercise  postponed  for  the  convenience  oftlie  estate. 

See  Chanler  v.  New  York  Elevated  R.  R.  Co 305 

PRACTICE — Bevieio  of  an  alleged  a^ttdication  by  certiorari  —  tch/t  is  an 
aggrieved  party  entitled  to  the  wHt!\  A  person  who  is  deprived,  by  the  dis- 
continuance of  the  street,  of  the  only  direct  way  to  reach  the  shore  of  a  har- 
bor, which  is  about  two  blocks  distant  from  his  dwelling,  and  is  thereby 
* '  compelled  to  make  a  considerable  detour  to  the  north  in  order  to  reach  the 
same,  and  by  reason  thereof  he  is  put  to  great  inconvenience  and  the  value 
of  his  property  is  materially  lessened,"  is  a  party  aggrieved  by  the  determi- 
nation and  is  entitled  to  review  the  same  by  certiorari. 

It  is  not  necessarv,  in  order  to  make  him  a  party  aggrieved,  that  the  action 
of  the  village  board  should  be  such  as  to  entitle  him  to  maintain  an  action 
for  damages.    People  ex  rel.  Mershon  v.  Shaw 61 

Committee  of  an  incompetent  person  —  residence  of  the   incompetent 

iHthin  section  2323,  Code  of  Civil  Procedure  —  an  order  made  in  tJie  wrong  dis- 
trict is  irregular,  not  void. 

See  Matter  of  Porter 147 

City  of  New  York  — failure  to  file  icith  the  corporation  counsel  notice  of 

an  intention  to  bring  an  action  against  the  city  —  wJuit  does  not  excuse  or  waive 
^uh  failure. 

See  Kennedy  v.  The  Mayor 311 

Leave  to  sue  as  a  poor  person  —  petition  establishing  a  prima  facie  case 

—  effect  of  a  dt^sion  adverse  to  tJie  plaintiff  in  a  previous  action  for  the  same 
cause. 

See  Young  v.  Nassau  Electric  R.  R.  Co 126 

Supplementary  proceedings  —  order  for  the  examination  of  a  third  party 

—  the  judgment  debtor  may  require  it  to  be  filed,  although  it  cHmiiuites  the  party 
obtaining  it. 

See  SiNNOTT  V.  First  National  Bank 161 

Partition  —  an  interlocutory  judgment  should  provide  for  an  apparent 

existing  lien  —  the  question  as  to  wfio  was  the  judgment  debtor  will  not  be  deter- 
mined on  affidavits. 

See  Kelly  v.  Werner 68 

Action  against  tortfeasors  —  they  are  severally  liable  —  a  failure  to  serve 

&ne  is  not  a  ground  for  striking  the  case  from  t?ie  calendar. 

See  Rappaport  v.  Werner 525 

The  remedy  to  prevent  names  being  put  on  ballots  is  by  mandamus,  not 

by  order. 

See  Matter  of  Noble 55 

In  regard  to  the  review  of  adjudications. 

See  Appeal. 

As  to  allowance  and  recovery  of  costs. 

See  Costs. 

Relating  to  injunctions. 

See  Injunction. 

Relating  to  proceedings  by  mandamus. 

See  Mandamus. 

Relating  to  tlie  granting  of  new  trials. 

See  New  Trial. 

Relating  to  tfie  trial  of  actions. 

See  Trial. 

PBESCBIPTION—  Title  by. 

See  Adverse  Possession. 
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PRESUMPTION : 

See  Evidence.  page. 
PRINCIPAL  AND  AOIENT  —  Authority  oftJie  agent,  from  what  implied.^ 
The  authority  of  the  president  of  a  corporation  to  bind  the  corporation  by 
acts  within  the  scope  of  his  apparent  authority  may  be  implied  from  the 
adoption  or  recognition  of  his  acts  by  the  corporation  or  its  directors  or  trus- 
tees.    Hall  v.  Ochs 103 

Brokerage  on  a  marriage  contract — jxiyment  of  the  bicker's  fee  by  the 

infe  with  property  procured  fro7n  the  husband  —  the  latter  tnay  8uefor  its  recovery. 

See  Place  v.  Conklin 191 

Actio7i  against  brokers  to  recover  ina/i'gins  —  examination  of  the  defend- 
ants before  tHal  to  sfiow  that  tlie  transactions  reported  by  tJiem  were  fictitious. 

See  Leach  v.  Haight , ,   .  522 

PRINCIPAL  AND  SURETY  —  Subrogation  of  the  latter,  on  paying  the  debt, 
totfie  creditor's  rights  in  collateral.  ]  1.  Where  a  creditor,  having  a  debt  secured 
by  certain  warehouse  certificates,  the  property  of  the  debtor,  and  also  by  a 
bond  and  mortgage  given  by  a  third  party,  elects  to  enforce  payment  by 
a  foreclosure  of  the  bond  andraortgage,  the  mortgagor  is  entitled  to  be  sub- 
rogated in  equity  to  the  rights  of  the  creditor  in  the  warehouse  certificates: 
and  where  the  amount  of  the  liability  cannot  be  ascertained  until  a  judicial 
accounting  is  had,  a  court  of  equity  has  full  power  to  define  the  rights  of 
the  parties  as  to  both  classes  of  security  and  to  control  in  the  hands  of  the 
creditor  the  security  to  which  the  mortgagor  may  be  entitled  on  a  full  judicial 
determination  of  the  extent  of  his  liability  and  the  satisfaction  oi:  the  amount 
found  due. 

A  decree  made  on  such  an  accounting  should  provide  for  the  substitution 
of  the  mortgagor  in  the  place  of  the  creditor  upon  the  ascertainment  and  pay- 
ment of  the  amount  of  the  liability.     Steunbach  v.  Friedman 534 

2. T?ie  creditor  is  bound  to  account  for  tJie  collateral.']    A  creditor  who 

himself,  or  by  his  attorney  acting  within  the  scope  of  his  authority,  so  deals 
with  securities  to  which  a  surety  may  be  entitled  by  way  of  subrogation  as 
to  lose,  or  destroy  them,  or  create  an  opportunity  for  a  third  party  to  abstract 
them,  is  accountable  for  the  value  of  the  securities  to  the  surety  paying  the 
debt,  or  whose  property  is  resorted  to  for  the  purpose  of  securmg  payment 
thereof.    Id. 

Landlord  and  tenant — a  surety  on  a  lease  not  discliarged  by  the  lessees 

death,  7ior  by  a  failure  to  present  the  claim  against  his  estate,  nor  by  a  change  of 
occupation,  -nor  by  a  violation  of  a  covenant  against  subletting  —  authority  of  the 
president  of  a  corporation  to  bind  it  —  liability  of  a  corporation  upon  a  guaranty 
whicJi,  because  of  the  idetitity  of  the  nam^,  is,  on  its  face,  t/ie  individual  obliga- 
tion of  its  president. 

See  Hall  v.  Ochs lOa 

PROCEDURE  : 

See  Practice, 

PROCESS  —  Sermce  of  summons  by  publication  —  when  a  second  older  tlierefor 
is  properly  obtained  to  protect  tfie  plaintifi'.']  1.  An  attorney  for  the  plaintiff 
in  an  action,  who  has  been  notified  by  the  defendants  that  they  would  move 
to  vacate  an  order  obtained  for  the  service  of  the  summons  therein  by  pub- 
lication on  account  of  the  alleged  insufficiency  of  the  affidavits  upon  which 
it  was  granted,  may  properly  obtain  a  second  order  of  publication  with  a 
view  to  protecting  his  client  against  the  mischance  of  having  the  first  order 
adjudged  to  be  defective.     Littlejoiin  v.  Lkffingwell 185 

2.  Sufficiency  of  tlie  order  under  section  440,  Code  of  Civil  Procedure.'] 

An  order  of  publication  which  directs  that  *'  the  plaintiff  deposit  in  the  post 
office  at  the  city  of  Brooklyn  a  set  of  copies  of  the  summons  and  complaint 
in  this  action,  and  of  this  order  *  *  *  directed  to  the  said  defenaants, 
Lucy  A.  Littlejohn  Leffingwell  and  Elisha  Dyer  Littlejohn,  at  Cairo,  Egypt," 
is  a  substantial  compliance  with  the  provisions  of  section  440  of  the  Code  of 
Civil  Procedure.    Id. 

8. Attempt  to  begin  an  action  by  mailing  a  summons  to  a  sheriff  which 

reaches  him  after  his  term  has  expired.]    The  mailing  of  a  summons  on  the 


Digitized  by  VjOOQIC 


INDEX.  695 

PROCESS  ■—  Continued.  pagb. 

80th  day  of  December,  189.7,  to  the  then  sheriff  of  a  county,  which  did  not 
reach  him  until  the  1st  day  of  January,  1898,  when  his  successor,  although 
entitled  to  the  office  of  sheriff,  had  not  taken  possession  of  the  same  or 
served  upon  the  outgoing  sheriff  the  certificate  required  by  sections  182  and 
183  of  the  Code  of  Civil  Procedure,  constitutes  an  attempt  to  commence  an 
action,  within  the  meaning  of  section  399  of  the  Code  of  Civil  Procedure.    Id. 

4. The  relation  of  tlie  outgoing  to  tJie  incoming  sheriff. '\    Seinble,  that 

the  outgoing  sheriff,  while  retaining  possession  of  the  office  awaiting  the 
advent  of  the  new  sheriff,  is  to  be  considered  as  his  agent  in  receiving  such 
process  as  comes  into  his  hands  until  the  transfer  of  the  office  is  complete. 
Id. 

PB0MISS0B7  NOTE : 

See  Bills  and  Notes. 

PROOF: 

See  Evidence. 

PROPERTY  —  Personal. 

See  Personal  Property. 

Eeal. 

See  Real  Property. 

PT7BLIC  OFFICER : 

See  Officer. 

PT7BLIC  STREET : 

See  Municipal  Corporation 

PUBLIC  WORK  —  In  a  city. 

See  Municipal  Corporation. 

PUBLICATION  —  Service  of  process  by. 
See  Process. 

PUNCTUATION—  Of  statutes. 
See  Statute. 

PUBCHASE—  Of  personal  property. 
See  Sale. 

Of  real  property. 

See  Vendor  and  Purchaser. 

ClUANTUM  MEBUIT  —  Recovery  on,  for  services. 
See  Services. 

BAHiBOAD  —  Negligence  —  a  passenger  on  a  street  car  killed  by  being  thrown     . 
over  tJie  dashboard  —  a  change  in  his  testimony  made  by  a  witness  on  a  second 
tried,  tlie  probalde  cause  of  t/ie  accident  and  the  fact  that  tlie  deceased  was  stand- 
ing on  Vie  platform,  all  present  questions  to  be  decided  by  tJiejury. 

See  Bradley  v.  Second  Avenue  R.  R.  Co 284 

False  imprisonment  —  a  railroad  company  is  not  bound  by  an  unauthor- 
ized arrest,  made  in  its  station,  of  one  not  a  passenger  ■— irhat  acts  of  a  railroad 
'*  delect  ice,''  towards  a  person  already  arrested,  are  not  within  the  scope  of  his 
employment. 

See  Penny  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 10 

-— —  Negligence  —passenger  injured  in  a  collision  in  which  a  street  railroad 
car  is  run  into  by  a  icagon— liability  of  t/ie  railroad  company  — when  it  is  the 
duty  of  a  railroad  company  to  use  the  highest  degree  of  care. 

See  Keegan  v.  Third  Avenue  R.  R.  Co 297 

St7'eet  railroad  —  effect  of  a  condition  in  the  consent  of  a  municipality 

that  connecting  street  railroads  shall  have  a  nght  to  use  its  tracks — j)ower  of  a 
board  of  supervisors  —  acceptance  of  a  ctmsent  subject  to  such  condition. 

See  Staten  Island  M.  R.  R.  Co.  i?.  S.  I.  El.  R.  R.  Co 181 
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RAILROAD  —  Con  tinved.  paok. 

Negligence  —  injury  to  a  child  necessitating  amputation  of  one  of  its 

legs — xohere  the  trial  court  has  not  disclosed  its  real  judgment  a  verdict  of  ^15,000 
will  not  be  set  aside  by  the  Appellate  Dinsion. 

See  Kalfur  v.  Broadway,  F.  &  Met.  Ave.  R,  R.  Co 267 

Negligence  —  collision  between  an  electric  car  and  a  wagon  uj)on  the  trax^ka 

ahead  of  Vie  car — failure  of  the  motoiTnan  to  give  timely  warning,  and  of  the 
driver  of  th^  wagon  to  look  back. 

See  Devine  v.  Brooklyn  Heights  R.  R.  Co 248 

Negligence  —  presumption  of  negligence  from  tlie  fall  of  a  troU^y  wire 

into  the  street  — proof  by  interested  vdtnesses  of  the  vse  of  proper  materials  — 
automatic  device  not  in  working  order —  injury  from  fright. 

See  O'Flaherty  v.  Nassau  Electric  R.  R.  Co 74 

Negligence r-  the  driver  of  a  icogon  on  the  tracks  of  an  eleeirie  railroad 

injured  by  a  collision  with  a  car  approadiing  from  the  rear  —  his  failure  to  look 
back  constitutes  contributory  negligence. 

See  Johnson  v.  Brooklyn  Heights  R.  R.  Co 271 

Negligence  —  street  railroad — passenger  killed  by  falling  from  the  step  of 

a  street  car  —  duty  of  a  railroad  company  toward  per$ons  about  to  board  its  cars 
temporarily  stopped. 

See  Dean  v.  Third  Avenue  R.  R.  Co 320 

Negligence  —  a  person,  not  a  passenger,  falling  upon  tlie  steps  of  a  rail- 
way station  in  consequence  of  a  banana  throy!n  thereon —  alleged  failure  i4> 
sufficiently  light  the  steps. 

See  Hauk  v.  New  York,  N.  H.  «fc  H.  R.  R.  Co 434 

Negligence — fall  of  an  iron  plank  between  a  car  and  a  station  plat- 
form—  liability  of  the  railroad  company  for  an  injury  occasioned  thereby  to  an 
employee. 

See  D'Arcy  v.  Long  Island  R  R.  Co 275 

Negligence  —  a  passengei^  standing  upon  the  running  board  of  a  street  car 

injured  becatise  of  a  sudden  jerk  —  liability  <fthe  railroad  company. 

See  Hassen  v.  Nassau  Electric  R.  R.  Co 71 

Accident  policy  —  injuries  sustained  in  falling  fm?n  a  ear  platform  are 

not  sustained  **  tohile  Hding  as  a  passenger  in  any  passenger  conveyance.** 

See  Van  Bokkelen  v.  Travelers'  Ins.  Co S99 

Expert  evidence  as  to  the  effect  of  the  use  of  paint  upon  a  push  stick  — 

what  is  not  an  excessive  verdict. 

See  Miller  v.  Erie  R.  R.  Co 217 

Negligence  —  evidence  of  ownership  of  premises  set  on  fire  by  sparks  from 

a  locomotive. 

See  Van  Inwegen  v.  Port  Jervis,  M.  &  N.  Y.  R.  R.  Co 05 

RATIFICATION  —  Corpm'ation  —  issue  of  stock  for  services  by  a  promoter  — 
attempted  ratification  thereof. 
See  Corporation. 

REAL  PROPERTY  — ^wc^t^  sale  of  real  estate —  signature  of  the  terms  of 
sale  by  t?ie  vendor  before  the  sale,  is  a  sufficient  compliance  with  the  Statute 
of  Frauds.]  1.  Where  an  auctioneer  and  a  vendor  of  real  property,  just 
before  the  sale  thereof  at  auction,  sign  the  terms  of  sale  with  a  poster 
attached  thereto  containing  separate  diagrams  of  the  parcels  to  be  sola,  and 
the  auctioneer  reads  them  to  the  assembled  buyers,  and  at  the  time  of  knock- 
ing down  one  of  the  parcels  makes  on  such  parcel,  as  laid  out  on  the  diagram 
then  before  him  on  the  stand,  a  pencil  memorandum  of  the  amount  bid  and 
of  the  name  of  the  purchaser,  there  is  a  sufficient  compliance  with  the  Stat- 
ute of  Frauds,  and  the  fact  that  the  terms  of  the  sale  were  signed  by  the 
vendor  before  the  sale  does  not  impair  its  validity.     Hagedorn  v.  Lang 117 

2. SucJi  memorandum  is  not  the  final  instrument.]    The  memorandum 

to  be  subscribed  by  the  party  by  whom  a  sale  is  to  be  made  is  not  the  final 
instrument,  but  only  a  paper  containing  the  terms  of  the  transferring  instru- 
ment thereafter  to  be  made.    Id. 
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Vendor  and  purchaser — title  originating  in  a  tax  lease ^  after  ths  expi- 
ration of  which  the  tenant  has  contimied  in  possession  —  a  title  by  adverse  pos- 
session must  rest  on  unassailable  proof  thereof. 

See  RuE88  v.  Ewen 484 

Partition  —  an  interlocutory  judgment  should  proride  for  an  apparent 

existing  lien  —  the  question  as  to  Uilu)  was  t/ie  judgment  debtor  icill  not  be  deter- 
mined on  affidarits. 

See  Kelly  t.  Werner 68 

Landlord  and  tenant  —  wJien  premises  may  be  given  tip  by  the  tenant 

because  of  their  being  Jlooded  as  a  result  of* gradual  deterioi'ation — proximate 
cause. 

See  Meserole  v.  Sinn 33 

Judicial  sale — objections  to  the  title  —  a  variation  of  one-half  inch  in 

I'M  feet  —  encroachment  of  buildings  upon  adjoining  lajid,  and  uponHhe  street. 

See  Merges  r.  Ringler 415 

Fiduciary  relation  —  transfej'  of  land  alleged  to  Jiave  been  induced  by  — 

absence  of  a  finding  to  that  effect  in  the  record  on  appeal. 

See  Bullenkamp  v.  Bullenkamp 193 

Contract  to  sell  land — liability  of  one  of  several  contract  vendors  who 

persuades  some  of  her  co-vendors  net  to  execute  a  deed. 

iSe^  Daly  r.  Cornwell 27 

Specific  jyerformance  —  effect  of  the  death  of  one  of  the  grantors  before 

the  actual  delivery  of  the  deeds  to  the  vendee. 

See  Faile  v.  Crawford 278 

W?ie7i  an  easement  in,  and  not  the  fee  of  a  street  is  conveyed  —  it  may 

be  acquired  by  eminent  domain. 

See  Ray  v.  New  York  Bay  Extension  R.  R.  Co 3 

Mechanic's  lien — a  payment  by  tJie  principal  contractor'  to  a  sub-con- 
tractor before  it  became  due. 

See  Lawrence  v.  Dawson 211 

Negligence —  evidence  of  ownership  of  premises  set  on  fire  by  sparks  from 

a  locomotive. 

See  Van  Inwegen  v.  Port  Jervis,  M.  &  N.  Y.  R.  R.  Co 95 

Liens  on. 

See  Lien. 

RK  A RQXTMENT A  faihtre  to  discuss  in  the  prevailing  opinion  a  ques- 
tion discussed  in  the  dissenting  opinion  —  wlu)  cannot  take  advantage  of  it. 
See  Appeal. 

BEUJSXVEB.  —  Appointed  in  supplementary  proceedings  —  his  rights  as  against 
an  assignee  of  tfte  debtor.^  1.  Subdivision  4  of  section  2469  of  the  Code  of 
Civil  Procedure,  providing  that  that  section  does  not  affect  the  title  of  a  pur- 
chaser in  good  faith,  without  notice  and  for  a  valuable  consideration,  or  the 
payment  of  a  debt  in  good  faith  and  without  notice,  only  applies  to  a  pur- 
chase or  payment  made  prior  to  the  filing  of  the  order  appointing  a  receiver, 
and  the  title  of  the  receiver  to  claims  upon  which  the  judgment  debtor  has 
brought  suit  is  superior  to  that  of  an  assignee  of  the  judgment  debtor  under 
an  assignment  made  subsequent  to  the  filing  of  the  order  appointmg  the 
receiver.    Fitzpatrick  v.  Moses 242 

2. His  substitution  in  a  pending  litigation.]     Semble,  that  in  such  a  case 

the  granting  of  an  order  substituting  the  receiver  as  the  party  plaintiff,  in 
place  of  the  judgment  debtor,  rests  m  the  discretion  of  the  court,  and  that 
where  the  interest  of  the  receiver  is  small,  as  compared  with  that  of  other 
parties  interested  in  the  litigation,  or  other  facts  appear,  upon  which  the 
court  can  exercise  a  legal  discretion  and  refuse  the  relief,  an  appellate  court 
will  not  interfere  with  its  decision.      Id. 

3. Riqhts  of  the  attorney  in  such  suit.]    If  the  order  of  substitution  be 

granted  it  should  provide  for  the  protection  of  such  rights  as  the  attorney  for 

App.  Div.— Vol.  XXXIV.        88 
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the  plaintiff  may  have,  and  such  attorney  should  be  permitted  to  actively  con- 
tinue in  the  litigation  if  he  so  elects,  in  order  that  he  may  care  for  his  inter- 
ests therein.     Id. 

Assignee  —  compromise  agreement  by  t/ie  debtor  icith  his  creditors  — 

ippointment  of  the  debtor  as  receiver  of  the  assigned  property  to  conduct  business 
therein  prior  to  the  settlement  of  the  assignee's  claim  for  commissions. 

See  Dickinson  t.  Earle 559 

Judgment  debtor  —  his  refusal  to  pay  over  to  a  receiver  money  on  deposit 

in  a  bank  account  in  his  wif^s  navie^  in  whicJi  he  has  deposited  inoney  of  an 
insura nee  compa ny. 

JSee  Matter  of  Weld 471 

Contempt  of  co2irt  —  7'efusal  of  a  judgment  debtor  to  deliver  to  a  receiver 

possession  of  his  property  which  is  commingled  wit?i  goods  consigned  to  him  as 
agent. 

See  Matter  of  Camerick 31 

RECORD  —  Supplementaty  proceedings  —  ordtrfor  the  examination  of  a  third 
party —  t?ie  judgment  debtor  may  require  it  to  be  filed,  although  it  criminates  t/ie 
party  obtaining  it. 

See  Sinnott  «.  First  National  Bank 161 

On  appeal. 

See  Appeal. 

REFERENCE  —  Dismissal  for  a  failure  to  prosecute  —  the  judgment  deter- 
mines  the  right  to  an  injunction  pendente  lite  —  action  on  the  undertaking  — 
reference  to  compute  damages  titereuiider. 

See  De  Berard  p.  Prial 502 

See  Appeal. 

RELEASE  —  Executed  by  a  mother  to  her  son  — ivhat  evidence  will  rebut  the 
presumption  of  undue  influence. 

See  Ferris  v.  Ferris 144 

REMEDY  —  Existing  in  the  relation  of  landlord  arul  tenant. 
See  Landlord  and  Tenant. 

RENT: 

See  Landlord  and  Tenant. 

REPAIR: 

See  Landlord  and  Tenant. 

REPLY : 

S^^e  Pleading. 

REPRESENTATION  —  Fraudulently  made. 
See  False  Representation. 

RESIDENCE : 

See  Domicile. 

REVIEW : 

See  Appeal. 

SABBATH : 

See  Sunday. 

SALE — Contract  therefor  by  correspondence — tcJien  a  testis  provided  for^  a 
previous  offer  of  irarranty  is  not  eiiforcible  —  a  condition  of  the  sale  must  in 
any  event  be  complied  trith.]  1.  In  a  correspoudeuce  relating  to  the  purchase 
of  some  machlucs.  the  vendor  offered  to  accompany  the  sale  with  a  war- 
ranty that  the  machines  would  do  certain  things,  but  the  vendee  refused  to 
make  the  purchase  until  it  had  had  a  practical  test  of  the  working  of  the 
machines,  and  an  arrangement  was  made  by  which  the  vendee,  before  pur- 
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chasing,  was  to  have  the  opportunity  of  testing  one  of  them  for  thirty  days, 
and  if,  after  such  test,  it  was  satisfied  that  the  machine  would  operate  as 
the  vendor  represented,  then  the  purchase  should  be  completed  and  the 
purchase  price  become  at  once  due.  If  the  machine  did  not  so  operate,  the 
purchase  was  not  to  be  completed  and  the  machine  was  to  be  returned 
to  the  vendor,  in  whom  the  title  was  to  remain  during  all  the  time  of  the 
test. 

At  the  expiration  of  the  thirty  days  the  vendee  ordered  two  more  machines, 
not  notifying  the  vendor  that  the  machine  tested  was  not  satisfactory 
nor  returning  it. 

Held,  that  this  action  on  the  part  of  the  vendee  amounted  to  an  acceptance 
of  the  machine,  and  that  then  tor  the  first  time  the  purchase  was  complete; 

That  no  warranty  accompanied  the  sale  thus  made. 

Senible,  that,  even  if  the  contract  should  be  construed  as  a  sale  with  a 
warranty,  the  further  specific  provision  that  the  machine  should  be  returned 
if  the  property  proved,  upon  a  test  of  thirty  days,  not  to  be  as  represented, 
obligated  the  vendee  to  make  such  return  as  a  condition  of  his  right  to 
enforce  the  warranty.    Birch  v.  Kavanaugh  Knitting  Co 614 

2. Statute  of  Frauds  —  delivery  and  acceptance  of  goods  sold  subject  to  their 

being  mtiifacto7*y  to  the  vendee  —  effect  of  tJieir  delivery  by  the  consignoi*  to  a 
carrier  not  selected  by  tJie  consignee  A  Although  merchandise  of  the  value  of 
more  than  fifty  dollars  is  purchased  upon  the  verbal  understanding  between 
the  purchaser  and  a  third  party  that  it  is  to  be  sold  to  the  third  party,  if  it 
proves  satisfactory  to  him,  and  is  delivered  by  the  purchaser  in  accordance 
with  such  understanding  to  a  general  carrier  not  designated  nor  selected  by 
the  third  party,  and  is  by  the  purchaser  consigned  to  the  third  party  by  a 
bill  of  lading  forwarded  to  him  by  the  purchaser  (the  consignor),  there  is 
no  sufficient  delivery  and  acceptance  of  the  goods,  and  the  title  thereto 
remains  in  the  consignor  until  the  merchandise  has  been  inspected  by  the 
third  party,  who  has,  until  such  inspection,  no  leviable  or  attachable  inter- 
est in  the  merchandise  as  against  such  consignor.    Nugent  v.  Beakes 123 

3.  Contract  for  the  erection  and  sale  of  a  heating  apparatus  —  %D?iat  iise 

by  the  vendee,  after  discovery  of  defects  therein^  constitutes  an  acceptance  thereof] 
A  vendee  in  a  contract  for  the  erection  in  her  dwelling  house  of  a  hot 
water  heating  apparatus,  which  was  tested  about  Christmas,  1895,  who. 
although  she  finds  some  fault  with  it,  never  repudiates  the  work  or  orders  or 
suggests  that  the  apparatus  be  removed,  but  continues  to  use  it  up  to  the 
time  of  the  trial,  on  the  17th  day  of  February,  1897,  of  an  action  brought  to 
enforce  payment  of  the  value  thereof,  must  be  considered  to  have  accepted 
the  apparatus,  and  cannot  interpose  as  a  defense  the  existence  of  defects 
therein  discovered  early  in  the  year  1896.     Ellison  v.  Creed 15 

4. Counterclaim.]    Seinble,  that  the  vendee  might  have  set  up,  bv  way 

of  counterclaim,  any  damages  which  she  had  sustained  because  of  such 
defects.    Id. 

5.  Contract  of  sale  providing  for  a  test  to  be  in/ule  by  a  person  named 

—  agreement  that  the  test  should  be  made  by  another — proof  of  such  agreement 
by  the  vendor  under  a  complaint  alleging  performance.]  A  director  of  a  corpo- 
ration, by  a  contract,  to  which  the  corporation  was  not  a  party,  agreecl  to 
pa}'  for  a  stamping  mill  to  be  furnished  to  the  corporation,  in  case  the  mill 
should  prove  satisfactory.  The  contract  provided,  "It  is  agreed  that  the 
t«st  of  the  mill  shall  be  made  by  E.  P.  Jones/'  Jones,  who  was  an  employee 
of  the  corporation  at  the  time  the  contract  was  made,  having  been  dismissed 
from  its  employ  before  the  test  was  made,  the  test  was,  by  agreement 
between  the  parties  interested  in  the  contract,  made  by  one  James  Smith  and 
pronounced  satisfactory,  but  notwithsttmding  this  the  director  refused  to 
pay  the  purchase  price. 

In  an  action  brought  to  recover  from  the  director  the  purchase  price  of  the 
mill. 

Held,  that  the  plaintiff  was  entitled  to  recover  ; 

That  the  agreement  that  the  test  should  be  made  hy  Jones  did  not  impose 
a  duty  upon  the  vendor,  but  was  a  concession  on  his  part  to  the  vendee, 
upon  whom  the  burden  was  imposed  of  having  such  test  made ;  that  it  was 
not  a  condition  prec^ent  to  be  established  as  a  part  of  his  agreement  by  the 
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vendor,  and,  hence,  the  fact  that  the  plaintiff  had  alleged  performance  of 
the  contmct  did  not  preclude  him  from  showing  that  the  vendee,  who  had 
undertaken  this  part  of  the  contract,  had  failed  in  its  performance,  and  that 
another  person  had  been  substituted  for  Mr.  Jones  to  make  the  test. 

Hubbard  v.  Chapman ' 252 

Contract  of  sale  —  violation  of  an  agreement  th/it  the  vendee  teas  to 

sell  the  merchandise  to  a  third  party  —  a  guarantor  is  not  tJiereby  discharged  — 
application  of  payments — proof  required  of  a  surety. 

See  Fulton  Grain  &  Milling  Co.  v.  Angltm 164 

Debtor  and  creditor  —  the  fact  that  a  wif*i  assists  her  husband  in  his  busi- 
ness and  speaks  of  the  business  a«  their  business,  etc.,  does  not  make  her  liable  for 
goods  sold  for  vse  in  the  business. 

See  Blaut  v.  Fletcher    383 

Payment  —  delivery  by  a  vendee  to  his  vendor  of  c/iecks  stated  to  be  in 

full  payment  —  retention  of  tJie  checks  by  the  vendor,  who  states  that  /le  wiU 
accept  them  upon  account. 

See  WiSNER  V.  Schopp 199 

Advertising  —  to  be  paid  for  by  certain  deductions  from  the  price  of 

articles  to  be  purcliased  —  su^ih  provision  is  not  applicable  where  the  purchase  is 
agreed  to  be  for  cash. 

See  Hand  v.  Gab  Engine  &  Power  Co 354 

Transfer  by  a  client  to  Jier  attorney  —  a  court  refusing  to  allow  further 

evidence  upon  the  question  of  consideration  should  not  submit  the  question  of  con- 
sideration to  tJie  jui-y. 

See  Lyon  v.  Brow^n 323 

Conversion  of  chattels  by  a  sheriff — proof  as  to  its  effect  on  the  owners 

customers  and  business  —  t/ie  price  on  an  execution  sale  is  some  evidence  of 
value. 

See  MoNTiGNANi  V.  Crandall  Company 22S 

Ca^  sales  made  by  an  assignee  before  filing  his  bond. 

See  Irving  Nat.  Bank  v.  Wilson  Bros.  Co 481 

Poicer  of. 

See  Power. 

Of  real  property. 

See  Vendor  and  Purchaser. 

SCAFFOLD  —  Accident  on,  because  of  a  drfect  therein. 
See  Negligence. 

SCHOOL  —  Greater  New  York  charter  —  the  distribution  of  the  general  scJtool 
funds  by  the  board  of  education  on  July  1,  1898. 

See  Matter  of  School  Board 49 

SENATOR  —  Certifieate  of  nomination  for  State  Senator  —  wheyi  it  may  be 
filed  under  section  59  of  the  Election  Law  —  distinguished  from  acts  affecting 
ifie  rights  of  third  parties. 
See  Election. 

SEBVICE  —  Gf  process  by  publication. 
See  Process. 

SERVICES  —  New  To?'k  city  —  action  for  services  rendered  to  the  board  of  fire 
commissioners — failure  to  record  a  resolution  of  such  board  reciting  such  emj^y- 
ment  —  oral  emlence  establishing  the  passage  of  such  resolution. 

See  Calahan  v.  The  Mayor 344 

New   York  city  —  the  commissioner  of  street  cleaning  inay  cM  out 

employees  on  Sunday  —  extra  pay  for  work  on  Sundays  for  aU  such  employees. 

See  Tyrrell  v.  The  Mayor 334 

Contract  —  agreement  to  make  compensation  for  services  by  rciU — evi- 
dence establishing  a  right  to  such  compensation. 

See  Matter  op  Wescott 339 
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SESSION  LAWS  — 1813,  chap.  M—Taxatiayi— medical  society  organized 
utider  chapter  94  of  the  Laws  of  1813  —  it  is  not  exempt  from  taxation  under 
chapter  498  of  the  Laws  of  1893. 

JSee  People  ex  rel.  Medical  Society  v.  Nefp 83 

1848,  chap.  40  —  Corporation  —  a  stockholder's  liaMlity  because  the  capi- 
tal stock  lias  not  been  paid  in  —  objection  that  the  proof  tJiat  the  stock  was  not 
paid  for  tends  to  show  fraud  —  issue  of  stock  for  seri>ices  by  a  promoter — 
attempted  ratification  thereof. 

See  Herbert  tj.  Duryea 478 

1873,  ctiap.  830  —  Adopted  child  —  right  to  inherit  a  sum  payable  on  the 

death  of  a  member  of  the  New  York  Produce  Exchange. 

See  Kemp  v.  New  York  Produce  Exchange 175 

1882,  cliap.  410  —  An  objection  to  a  title,  based  upon  an  encroachment 

upon  a  street,  when  not  sustained. 

See  Merges  v.  Rjnoler 415 

1883,  chap.  490,  §  1  —  Greater  New  York  charter — right  of  the  mayor 

to  remove  an  aqueduct  commissioner  —  it  is  not  affected  by  section  518  of  the 
charter. 

See  People  ex  rel.  Green  v.  Van  Wyck 573 

1886,  chap.  572—  City  of  New  Yark— failure  to  file  with  the  corporation 

counsel  notice  of  an  intention  to  bring  an  action  against  the  city  —  what  does  not 
excuse  or  waive  such  failure. 

See  Kennedy  v.  The  Mayor 811 

1887,  cJiap.  320  —  New  York  city  —  condemnation  proceedings  to  acquire 

land  for  a  public  park  —  tliey  may  be  discontinued  under  section  1000  of  chapter 
878  of  1897,  without  costs. 

See  Matter  of  the  Mayor 468 

1887,  cliap.  109  — Adopted  child  — right  to  inherit  a  sum  payable  on  the 

death  of  a  member  of  t/ie  New  York  Produce  ExcJiange. 

See  Kemp  v.  New  York  Produce  Exchange 175 

1888,  chap.  583,  tit.  21,  §  H  — Greater  New  York  charter,  section  1373 

—  assistant  clerk  in  the  court  of  a  justice  of  the  peace  in  the  city  of  Brooklyn  — 
lohen  his  term  expires  —  not  affected  by  any  action  of  the  board  of  estimate  and 
apportionment. 

See  McKenna  ©.  City  of  New  York 152 

1888,  cliap.  584,  §  \  — Greater  New  York  charter  —  right  of  the  mayor 

to  remove  an  aqueduct  commissioner  —  it  is  not  affected  by  section  518  </  tlie 
charter. 

See  People  ex  rel.  Green  v.  Van  Wyck 573 

1890,  chap.  475 —  Mortgage  foreclosure  —  when  a  clause  relating  to  a 

default  is  not  to  be  construed  as  governed  by  c/uipter  475,  Laws  of  1890. 

See  Mutual  Benefit  Loan  Co.  v.  Jaeger 90 

1890,  chap.  565,  §  102  —  Street  railroad— effect  of  a  condition  in  tJie 

consent  of  a  municipality  that  connecting  street  railroads  shall  have  a  right  to 
use  its  tracks  — power  of  a  board  of  sujjermsors — acceptance  of  a  consent  subject 
to  such  condition. 

See  Staten  Island  M.  R.  R.  Co.  t?.  S.  I.  El.  R.  R.  Co 181 

1890,  chap.  566  —  New  York  city  —  who  are  the  *'' municipal  authori- 
ties'' thereof  wh^?s€  consent  is  necessary  to  the  laying  of  gas  mains  through  its 
streets. 

See  Ghee  v.  Northern  Union  Gas  Co 551 

1892,  chap.  467 —  Constitutional  law  —  ex  parte  final  commitment  of 

an  inebriate  tcom/in  to  the  care  of  a  private  corporation  is  invalid — the  commit' 
ment  cannot  be  upJield  as  a  temporary  one  —  a  provision  for  a  subsequent  review 
by  haheas  corpus  is  not  due  process  of  law  —  temporary  summary  commitments  of 
alleged  incompetent  and  dangerous  i)er sons  are  proper  —  effect  of  the  voluntary 
surrender  of  the  inebriate. 

See  People  ex  rel.  Ordway  v.  St.  Saviour's  Sanitarium 363 
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1892,  chap.  577  —  Discharge  of  a  vetei-an,  an  inspector  of  tlie  dock 

department  of  tlie  city  of  New  York  —  when  unauthorized. 

See  People  ex  rel.  Cunlipfe  v.  Cram 313 

1892,  cfiap.  686,  §  230  —  City  of  Brooklyn—  expenditures  of  the  county 

clerk  of  Kings  county  in  the  care  of  county  records  are  a  charge  against  that 
city  —  audit  of  th^  claim. 

See  Worth  v.  City  of  Brooklyn 223 

1892,  chap.  689,  §  26  —  Bank  directors  —  tlieir  liability  for  declaring 

diridends  —  t?ie  question  whether  renewal  notes  were  improperly  credited  as  assets, 
how  determined. 

See  Dykman  v.  Keeney 45 

1893,  cJutp.  498 —  Taxation  —  medical  society  organized  under  chapter 

94  of  the  Laws  of  1813  —  i^  is  not  exempt  from  taxation  under  cJiapter  498  of 
the  Laws  of  1893. 

See  People  ex  rel.  Medical  Society  t>.  Nepf 83 

1894,  chap.  368,  §  1  —  New  York  city  —  tJie  commissioner  of  street  clean- 
ing may  call  out  employees  on  Sunday  —  extra  pay  for  work  on  Sundays  for  all 
such  ejnjyloyees. 

See  Tyrrell  v.  The  Mayor 334 

1894,  chap.  543  —  New  York  city  —  clai?fi  against  it,  under  cliapter  543, 

Laws  of  1894,  for  tJie  unpaid  salary  of  a  District  Court  judge  —  what  is  not  a 
sufficient  comiMance  icith  the  act. 

See  Stemmler  p.  The  Mayor 408 

1894,  ehap.  693  —  Street  railroad  —  effect  of  a  condition  in  the  consent 

of  a  municipality  that  connecting  street  railroads  slwll  have  a  right  to  use  its 
tracks — power  of  a  hoard  of  supervisors  —  acceptance  of  a  consent  subject  to  such 
condition. 

See  Staten  Island  M.  R.  R.  Co.  u.  S.  I.  El.  R.  R.  Co 181 

1894,  c?iap.  716  —  Discharge  of  a  vetei*an,  an  inspector  of  the  dock 

department  of  the  dty  of  New  York  —  when  unauthorized. 

See  People  ex  rel.  Cunliffe  v.  Cram 313 

1895,  chap.  11,  §  1  —  Greater  New  York  charter  —  right  of  the  mayor 

to  remote  an  aqueduct  commissioner  —  it  is  not  affected  by  section  518  of  the 
charter. 

See  People  ex  rel.  Green  «j.  Van  Wyck 573 

1895,  c7iap.  69 — Neie  York  city  —  condemnation  proceedings  to  acquire 

land  for  a  public  park— they  may  be  discontinue  under  section  1000  of  chapter 
878  of  1897,  without  costs. 

See  Matter  of  The  Mayor 468 

1895,  chap.  531  —  Assumption  by  the  court  that  a  child's  father  died  sub- 
sequent to  the  passage  of  chapter  531  of  the  Laws  of  1895. 

See  WissEL  v.  Ott 159 

1895,  cJiap.  610  —  An  objection  to  a  title,  based  upon  an  encroachment 

upon  a  street,  when  not  S7istained. 

Sec  Merges  v.  Rinoler 415 

1895,  chap.  954,  §  2 — City  of  Brooklyn — expenditures  of  the  county 

clerk  of  Kings  county  in  the  care  of  county  records  are  a  charge  against  that 
city  —  audit  of  the  claim. 

See  Worth  v.  City  op  Brooklyn 283 

1896,  ehap.  112,  §  24,  subd.  2  —  Liquor  tax  —  tlie  exemption  in  favor  of 

premises,  within  200  feet  of  a  schoolhouse,  in  which  liquor  was  sold  on  March  23, 
1896  —  it  is  waived  where  \he  traffic  was  thereafter  suspended  foi'  eighteen  months 
—  what  is  not  a  continuance  of  the  business. 

See  Matter  of  Lyman 389 

—  1896,  chap.  141  —  Tjong  Island  City— chapter  141,  Laws  of  1896,  relat- 
ifig  to  the  tax  on  foreign  insurance  companies,  is  a  "  special  city  laio  "  —  it  was 
not  legally  passed. 

See  Exempt  Firemen  Assn.  v.  Trustees 138 


Digitized  by  VjOOQIC 


INDEX.  703 

SESSION  JjAWS—  Continued.  paob. 

1896,  c?iap.  547,  §  197  —  Landlord  and  tenant  — when  premises  may  he 

given  up  by  the  tenaiit  because  of  their  being  flooded  as  a  result  of  gradual  deteri- 
ora  tion  —  proJtima  te  cause. 

See  Meserole  v.  Sinn 33 

1896,  cliap.  909,  §  59 —  Certificate  of  nomination  for  State  Senator  — 

whsn  it  may  be  filed  under  section  59  of  tlie  Election  Law  —  distinguished  from 
acts  affecting  the  rights  of  third  parties. 

See  Matter  of  Norton 79 

1896,  cJiap.  909,  ^88  —  The  remedy  to  pi'event  names  being  put  on  bal- 
lots is  by  mandamus,  not  by  order. 

See  Matter  of  Noble  55 

•     1897,  €?iap.  312  —  Liquor  tax  —  the  exemption  infawr  of  premises,  within 

200  feet  of  a  schoolhoiise,  in  which  liquor  teas  sold  on  MarcJi  33,  1896  —  it  is 
waived  whei'e  the  traffic  was  thereafter  suspended  for  eighteen  months  —  what  is 
not  a  continuance  of  the  business. 

See  Matter  of  Lyman 889 

1897,  ch^p.  378  —  Municipal  corporation  —  payment  of  warrants  of  the 

general  improrement  commission  of  Long  Island  City  refused,  because  of  lack  of 
funds  —  liability  of  tlie  city  of  Xew  York  to  an  action  for  the  amoufit  thereof. 

See  Koelesch  v.  City  of  New  York 98 

1897,  cJiap.  378  —  New  York  city  —  who  are  the  "municipal  authori- 
ties "  tliereof  whose  consent  is  necessary  to  the  laying  of  gas  maiTis  through  its 
streets. 

See  Ghee  v.  Northern  Union  Gas  Co 551 

1897,  chap.  378,  §  11  —  Greater  New  York  charter  ~  tlie  distHbution  of 

the  general  school  funds  by  tlie  board  of  education  on  July  1,  1898. 

See  Matter  of  School  Board 49 

1897,   chap,   378,  §  127  —  Greater  New    York  —  a  vetei'an  appointed 

inspector  of  street  cleaning  of  tJie  city  of  Brooklyn  subsequently  transferred  to  tlie 
same  department  of  Greater  New  York  — power  of  the  street  commissionei"  to 
remove  him. 

See  People  ex  rel.  Schumann  r.  McCartney 19 

1897,  cliap.  378,  g  518 —  Greater  New  York  charter  —  Hght  of  the  mayor 

to  remove  an  aqueduct  commissioner  —  it  is  not  affected  by  section  518  of  tlie 
charter. 

See  People  ex  rel.  Green  v.  Van  Wyck *. 673 

1897,  cJiap.  378,   §   537 — Greater  New    York  —  a  veteran  appointed 

inspector  of  street  cleaning  of  the  city ^  Brooklyn  subsequently  transfei'red  to  the 
same  department  of  Greater  New  York — power  of  tlie  street  commissioner  to 
remove  him. 

See  People  ex  rel.  Schumann  v.  McCartney 19 

1897,  chap  378,  §1000  —  New  York  city  —  condemnation  proceedings  to 

acquire  land  for  a  public  park —  they  may  be  discontinued  under  section  1000 
of  chapter  378  o/1897,  without  costs. 

See  Matter  of  the  Mayor  468 

1897,  c?iap.  378,  §  1065  —  Greater  New  Yo?'k  charter  —  tJie  distribution 

of  the  general  school  funds  by  the  board  of  education  on  July  1,  1898. 

See  Matter  of  School  Board 49 

1897,  chap.  378,  §  1373—  Greater  Neio  Ymk  cliarter,  section  1373  — 

assistant  clerk  in  the  court  of  a  justice  of  the  peace  in  the  city  of  Brooklyn  —  when 
his  term  expires  —  not  affected  by  any  action  of  Vie  board  of  estimate  and 
apportionment. 

See  McKenna  v.  City  of  New  York 162 

1897,  chap.  378,  §  1536  —  A  veteran  a  subordinate  officer  in  Brooklyn  — 

not  removable  at  pleasure  by  the  officer  of  the  city  of  Greater  New  York  under 
wJiose  direction  he  is  after  the  consolidation  — his  remedy  to  prevent  removal. 

See  People  ex  rel.  Tate  v.  Dalton 6 

1897.  chap.  414,  ^§  145,  146,   147 —  Village  —  street  closing  proceeding 

—  an  adjudication  signed  by  the  trustees  when  the  board  of  trustees  teas  not  in 
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session,  and  afiei^wards  placed  upon  its  minutes,  is  invalid  —  review  of  the 
alleged  adjudication  hycertioran  —  wJio  is  an  aggrieved  party  entitled  to  Vie  writ. 

See  People  ex  rel.  Mersiion  v.  Shaw 61 

1897,  chap.  415,  g§  18,  20 —  Negligence -^  a  master  is  liable  far  an  injury 

to  his  servant  occasioned  by  a  (defective  scaffold  —  Labor  Law,  1897,  chapter  415,  sec- 
tion 18,  violation  of  a  statute  or  municipal  ordinartce —  contributory  negligence. 

See  Stewart  v.  Ferguson    515 

1897,  chap.  418,  §  7  —  Mee/ianic*s  lien — a  payment  by  tlie  principal 

eontra>ctor  before  it  became  due. 

See  Lawrence  v.  Dawson 211 

1898,  chap.  588,  §  ^—County  of  Nassau  —  section  5  of  cliapter  588, 

Laws  of  1898,  protiding  for  a  board  of  supervisors  of  thnt  county,  is  constitu- 
tional—  such  board  may  meet  as  a  board  of  canvassers  prior  to  January  1, 1899. 

See  Matter  of  Noble 55 

[See  table  of  Session  Laws  cited,  ante,  in  this  volume.] 

SET-OFF  —  Motion  for  leave  to  serve  an  amended  reply  to  a  counterclaim — 
when  not  too  late  —  a  claim  that  the  reply  was  sufficient  does  not  preclude  it  — 
an  amendment  not  allowed  to  pi-esent  an  objection  not  raised  in  the  original  reply. 

See  Woolsey  v.  Shaw 405 

Damages  recoverable  by  way  of  counterclaim  because  of  defects  in  a  heat- 
ing apparatus  in  an  action  to  recover  the  purchase  price. 

See  Ellison  v.  Creed 15 

SHERIFF  —  Attempt  to  bri?ig  an  action  by  mailing  a  summons  to  a  sJieriff 
which  rea^/ies  him  after  his  term  has  expired  —  t?ie  relation  of  Vie  outgoing  to 
Vie  incoming  sheriff. 

See  LiTTLEjOHN  V.  Leppingwell 185 

Conversion  of  cJiattels  by  a  sheriff — proof  as  to  its  effect  on  Vie  owners 

customers  and  business —  the  price  on  an  execution  sale  is  some  evidence  of  value. 

See  MoNTiGNANi  V.  Crandall  Company 228 

SHIPPING  —  Marine  insurance  —  unseaworthiness  of  the  vessel  at  the  com- 
mencement of  the  voyage  —  it  does  not  preclude  a  recovery  on  a  time  policy. 

See  Starbuck  v,  Phenix  Insurance  Co 293 

SOCIETY: 

See  Association. 

SPECIFIC  PEBFOBMANCE  —  ^ec^  of  the  death  of  one  of  the  grantors 
before  the  actuul  delivery  of  the  deeds  to  the  vendee.]  Where,  in  an  action  for 
specific  performance,  botli  tlie  deed  originally  tendered  and  a  confirmatory 
deed  are  offered  in  evidence  as  muniments  of  title,  and  the  trial  court  in  the 
judgment  decreeing  specific  performance  does  not  direct  the  delivery  of  such 
confirmatory  deed  to  the  vendee,  the  fact  that,  pending  an  appeal  to  the 
Appellate  Division,  by  whose  judgment  the  delivery  of  the  confirmatory 
deed  is  directed,  one  of  the  grantors  named  in  and  who  executed  both  the 
deed  originally  tendered  and  the  confirmatory  deed  dies,  does  not  affect  the 
validity  of  the  deeds  nor  relieve  the  vendee  from  his  obligation  to  complete 
his  purchase.     Faile  c.  Crawford 278 

SPIRITUOUS  LiaUOB : 

St:e  Intoxicating  Liquor. 

STATUTE —  Punctuation  in  the  construction  of  statutes.]  1.  The  punctua- 
tion of  a  statute  is  entitled  to  slight  weight  in  determining  its  construction, 
which  depends  upon  what  appears  to  be  the  intent  of  the  language,  taken  as 
a  whole,  in  view  of  the  circumstances  surrounding  the  passage  of  the  act,  and 
the  evil  which  it  was  intended  to  remedy.     Tyrrell  v.  The  Mayor 334 

2. Comtruction  of.]    The  court  will  not  so  construe  a  statute  as  to 

bring  it  into  confiict  with  the  Constitution  either  of  the  State  of  New  York 
or  of  the  United  States,  in  their  provisions  relating  to  the  obligations  of 
contracts.     Koklescu  r.  City  of  New  York 98 

Count itntionn it y  of 

Sit  C()N!?tituti6nal  Law. 
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STATUTE  OF  TKAJJB&^Auetumsak  of  real  estate ^ngnature  of  the 
terms  of  sale  by  the  vendor  before  the  sale,  is  a  tfuffieient  eomplianee  with  the 
Statute  of  Frauds — such  memorandum  is  not  the  final  instrument. 

See  Hagedorn  o.  Lamo IIT 

Ddiwry  and  ctceeptanee  of  goods  of  the  wUue  of  more  than  fifty  dollars 

sold  under  a  ijerbal  understanding,  suJ^ect  to  their  being  satisfactory  to  the  vendee 
— effect  of  their  delivery  by  the  consignor  to  a  carrier  not  selected  by  the  consignee. 

See  Nugent  v,  Bbakbs 128; 

STiS^Y,  —  Undertaking  on^a/jgpeal  given  to  stay  proceedings  on  a  portion  only  of 
the  judgment  appealed  from  ^oi^ection  thai  it^vxis  ineffectual,  and,  ther^ore, 
teithout  consideration,  when  untenable. 

,  See  OBEiBKE  v.  Caby 328 

STOCK  —  In  corporations. 
See  Corporation. 

STBXET  ^Ina  city. 

See  Municipal  Corporation. 

STXBBOaATION  --  Of  sureties. 

See  Principal  and  Surety. 

SUBSCBIPTION'—  To  slock  of  a  corporation. 
See  Corporation. 

SUBSTITUTION  —Of  anew  attorney. 
See  Attorney  and  Client. 

Of  a  receiver  in  a  pending  action. 

See  Receiybb. 

SX7HM0NS: 

SeeFBOCKBO. 


S u M ii AT  — . New  York  city — the  commissioner  of  street  cleaning. may  call  out 
9S  on  Sunday — extra  pfwffr  wt 
See  Tyrrell  v.  The  Mayor. 


employees  on  Sunday — extra  pfwj^  work  on  Sundays  for. all  such  employees. 
"    *"  •"  m  Mayoi 


SUPEBVISOB  —  Of  a  county. 
See  County. 

SUPPLEMENTABT  PBOGEBBIKOS : 

See  Execution. 

SUBBTY: 

See  Principal  and  Surety. 

BUKBXKSt ATE  —  Application  for  leave  to  issue  an  execution  againH  execu- 
tors—  the  surrogate  may  require  an  intermediate  accounting  by  the  executors  J] 
1.  On  an  application  by  a  legatee  to  the  surfoffate  for  leave  to  issue  execution 
under  the  provisions  of  sections  1825  and  1826  of  the  Code  of  Civil  Pro- 
cedure,  on  a  judgment  obtained  against  the  executors  of  an  estate,  the  sur- 
rogate has  the  power  to  require  an  intermediate  accounting  to  determine  the 
question  as  to  the  amount  of  assets  in  the  hands  of  the  executors  where  the 
executors  allege  that  an  accounting  out  of  court  has  been  had  between  them 
iind  the  parties  entitled  to  the  estate,  and  that  the  estate  has  been  duly  dis- 
tributed among  the  parties  entitled  thereto,  and  that  at  no  time  since  the 
commencement  of  the  action  referred  to  in  the  petition  have  they  been  in 
possession  of  any  assets  of  the  estate. 

Matter  op  Congregational  Unitarian  Soc 887 

2.  Statute  of  Limitations.]    The  fact'.|hat  the  <Statuee  of  Limitations 

lias  run  against  any  application  for  an  accounting  for  the  purpose  of  com- 
pelling in  that  proceedmg  the  executors  to  pay  a  legacy  is  not  a  bar  to  a 
proceeding  for  leave  to  issue  execution  on  a  judgihent  against  the  executors. 

App.  Div.— Vol.  XXXIV.        89 
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TAX—  Medical  9oei^y  organized  under  chapter  M  of  the  Lawe  of  1813 — ii  ts 
not  exempt  from  taxation  under  chapter  498  of  the  JUitte  of  18)^.]  A  medical 
society,  organized  under  chapter  94  of  the  Laws  of  1813,  entitled  "An  act 
to  incorporate  medical  societies,  for  the  purpose  of  regulating  the  practice 
of  physic  and  surgery  in  this  State."  which  maintiuns  a  medical  library 
open  to  the  public,  and  furnishes  rooms  for  the  meeting  of  medical  or  chari- 
table societies  —  being,  in  effect,  a  medical  club  house  where  the  members  of 
the  medical  profession  meet  for  "mental  improvement,"  and  such  incidental 
benefits  as  flow  from  an  association  and  co-operation  of  effort  —  and  which 
alleges  that  it  has  '*  established,  in  the  city  of  Brooklyn,  an  organization  for 
mental  improvement  and  for  certain  educational  and  charitable  purposes," 
unaccompanied  by  any  further  allegation,  and  fails  to  allege  that  it  is  organ- 
ized for  the  exclusive  purpose  of  carrying  out  any  of  these  objects,-  and 
makes  no  claim  that  the  purpose  of  the  society  is  t/)  improve  the  morals 
of  either  men  or  women,  or  that  it  is  for  religious,  missionary,  hospital,  patri- 
otic, historical  or  cemetery  purposes,  is  not  entitled  to  exemption  from  the 
payment  of  taxes  under  the  provisions  of  chapter  498  of  the  Laws  of  1893. 

People  ex  kel.  Medical  Society  v.  Nbff 83 

Long  Island  City  —  chapter  141,  Lavs  of  1896.  relating  to  the  tax  on 

foreign  insurance  companies,  is  a  **  special  city  law**  —  it  teas  not  legally  passed. 

See  ExEXPT  Firemen  Assn.  v.  Trustees 138 

Liquor  Tax  Law. 

Use  Intoxicating  Liquor. 

TAX  IiEASE —  Vendor  and  purchaser  —  title  originating  in  a  tax  lea«e, 
after  the  expiration  of  which  the  tenant  has  continued  in  possession  —  a  title  by 
adverse  possession  must  rest  on  unassailable  proof  Viereof. 
See  Vendor  and  Purchaser. 

TAXPAYER'S  ACTION  —  Action  by  a  taxpayer  against  village  trustee9 
tolbo  have  made  excessive  appropriations — injury  peculiar  to  him  need  not  be 
shown. 

See  Municipal  Ck>RPORATioN. 

TEKAHCY  —  In  its  relation  to  tenure  under  a  lease. 
See  Landlord  and  Tenant. 

TEKEMENT  H.OUBE^  Defect  in  the  stairs  —  obligation  of  the  landlord  to 
light  the  halls  and  stairways. 
See  Negligence. 

TIME —  Certificate  of  nomination  for  State  Senator — when  it  may  be  filed 
under  section  59  of  the  Election  Law  —  distinguished  from  acts  affecting  the 
rights  of  third  parties. 

/Ste  Matter  OF  Norton 79 

Specification  of  the  time  in  an  indictment. 

See  People  v.  Willis 208 

TITLE  —  To  real  property. 
See  Real  Property. 

TORT: 

See  Wrong. 

TRIAL  —  A  jury,  after  sealing  a  verdict  and  separatina,  fnay  be  directed 
to  reconsider  its  form  —  they  need  not  retire  while  doing  so.]  1.  The  fact  that 
a  jury  have  signed  and  sealed  their  verdict  and  have  separated  before  the  open- 
ing' of  the  court  does  not  deprive  the  court  of  the  right  to  send  the  jury 
back,  when  the  verdict  has  been  opened,  to  reconsider  it;  and  where  a  verdict 
has  been  rendered  for  the  plaintiff  for  a  definite  sum  the  court  may  direct 
the  jury  to  alter  it  so.  as  to  be  in  form  for  the  plaintiff  on  the  first  cause 
of  action  alleged  in  the:  complaint  and  for  the  defendant  on  the  second 
cause  of  action,  provided  the  jury  finally  agree  to  the  verdict  as  thus  altered. 

It  is  not  necessary  for  the  juiy  to  retire  for  the  purpose  of  considering 
the  form  of  the  verdict.    Lyon  v.  Brown 9SZ 

2.  Transfer  by  a  client   to  her  attorney  — a  court  rrfusing  to  allow 

further  evidence  upon  tJie  question  of  consideration  should  not  submit  the  ques- 
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Hon  of  eonmd&ration  to  the  jury.]  Where,  in  an  action  growing  out  of  a 
transfer  by  a  client  to  her  attorney,  the  plaintiff,  who  claims  under  the 
attorney,  is  refused  permission  to  give  all  the  testimon^r  he  has  at  band  to 
show  what  the  actual  consideration  was,  the  court  stating  that  there  was 
then  sufficient  in  the  testimony  to  entitle  Ihe  plaintiff  to  claim  that  his  cause 
of  action  must  not  fall  for  want  of  a  consideration,  it  is  improper  for  the 
court  to  charge  the  jury  that  it  was  necessary  for  the  plaintiff  to  establish 
that  there  was  a  sufficient  consideration  and  that  they  must  be  able  to  dis- 
cover and  say  what  that  consideration  was.    Id. 

3.  Action  against  tort  feamrs  —  they  are  ^epercUly  liable  —  a  failure  to 

serve  one  is  not  a  ground  for  striking  the  case  from  the  calendar.]  An  action 
against  tort  feasors  to  recover  damages  for  alleged  wrongdoing,  should  not  be 
stricken  from  the  general  calendar  on  the  ground  that  one  of  the  parties 
defendant  has  not  been  served  with  the  summons,  as  in  such  case  each 
defendant  is  severnlly,  as  well  as  jointly,  liable,  and  the  fact  that  one  defend- 
ant is  not  served  does  not  stay  the  action  as  against  the  others. 

Rappaport  X).  Werner 525 

4. Objection  to  testimony  competent  as  to  one  of  several  defendants.] 

Where  an  action  is  brought  against  two  defendants  having  conflicting  inter- 
ests, an  objection  to  a  question  tending  to  elicit  a  fact  material  as  against 
one  of  them  is  not  well  taken.  If  the  answer  is  incompetent  and  prejudicial 
to  the  other  defendant,  a  motion  to  strike  it  out  should  be  made  and  an 
exception  taken  to  the  denial  thereof. 

Keegan  v.  Thxrd  Avenue  R  R.  Co 297 

0. Amendment  where  an  action  is  improperly  brought  against  executors  as 

siteh.]  Where  an  action  is  brought  against  such  executors  in  their  represen- 
tative capacities  the  court  has  no  power  at  the  trial  to  convert  the  action 
into  one  against  them  individually.     Zimmer  v.  Chew 504 

Negligence  ^  injui^  to  a  child  necessitating  amputation  of  one  of  its  legs 

—  where  the  trial  eouH  hoe  not  disclosed  its  real  judgment  a  t)erdict  for  $15,000 
will  not  be  set  aside  by  the  Appellate  Division. 

See  Kai.fur  v.  Broadway  F.  &  Met.  Ave.  R.  R.  Co 267 

Ve7iue  laid  in  a  county  in  which  neitlier  party  resided  —  on  defendant's 

motion  to  cJiange  to  the  county  of  his  residence  it  sJiould  not  be  changed  to  that  of 
the  plaintiff. 

See  Loretz  v.  Metropolitan  Street  R.  Co 1 

Evidence  —  when  the  admission  of  letters  between  tfie  parties  not  relating 

to  tJie  subject  of  the  action  requires  a  new  trial. 

See  HoAG  v.  Wright 200 

Dismissal  for  a  failure  to  prosecute —  the  judgment  determines  tJie  right 

to  an  injunction  pendente  lite. 

See  De  Berard  v.  Prial 502 

Malicious  prosecution  —  the  plaintiff  must  prove  wajit  of  probable  cause 

in  addition  to  his  innocence. 

See  KuTNER  v.  Fargo 317 

Effect  of  both  parties  moving  for  tJie  direction  of  a  verdict. 

See  O'Beirne  v.  Cary 328 

Conclusion  of  law  considered  as  a  finding  of  fact. 

See  Mutual  Benefit  Loan  Co.  v.  Jaeger 90 

What  is  not  an  excessive  verdict. 

See  Miller  v.  Erie  R.  R.  Co .' 217 

See  New  Trial. 

TRUST  —  The  effect  of  depositing  money  with  a  trust  company  in  the  name  of 
the  depositor  as  trustee  for  anothei"  —  when  it  does  not  create  an  irrevocabie 
trust.]  1.  Where  a  father  deposited  his  own  money  with  a  trust  company  in 
his  name,  as  trustee  for  his  daughter  and  his  son,  requiring  them  at  the  time 
to  give  to  him  powers  of  attorney  authorizing  him  to  control  the  fund,  and 
the  father  treated  the  account  at  all  times  as  his  own,  retaining  the  pass 
book  in  his  own  possession,  and  alone  drawing  checks  upon  the  account. 
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some  of  which  were  drawn  to  the  order  of  the  daughter  without  objection 
on  her  part,  the  father  using  the  account  without  reference  to,  or  consulta- 
tion with,  either  of  his  children,  the  court  considered  that  it  was  understood 
by  all  the  parties  that  the  father  was  the  owner  of  the  money,  and  that  he 
never  intended  to,  and  never  did,  divest  himself  of  the  title  thereto,  and 
never  made  any  irrevocable  trust  in  respect  thereof.    Devlin  v.  Hinman.  .  107 

2. When  an  application  to  the  court  for  instruction  is  not  properly  based 

on  facts  dehors  tJ^  instrument.^  A  trustee  is  bound  to  execute  a  trust  as 
it  is  stated  in  the  written  agreement  creating  it;  and  where  its  terms  are 
<;lear  and  precise,  and  there  is  no  allegation  that  there  are  any  conflicting 
claims  made  in  respect  thereto,  he  is  not  in  a  position  to  apply  to  the  court 
for  its  direction  as  to  his  administration  of  the  trust  because  oi  facts  dehors 
the  instrument  of  trust,  which  have  come  into  existence  since  its  execution. 

Crawford  «.  Winston 457 

Will  —  when  tlie  surplus  income  of  a  trust  fund  passes  under  tlie  resid- 

uary  clause. 

See  Skibert  v.  Miller <X)3 

TJKDEBT AKIKG  —  On  appeal. 
See  Appeal. 

Other  than  on  appeal. 

See  Bond. 

TJKDtTE  IKFLtTENCE 

See  Duress. 
See  Fraud. 

VENDOB  AND  VTTBJdSABE'K'- Contract  to  sell  land  —  liability  of  one 
of  several  contract  vendors  who  persuades  some  of  her  co-vendors  not  to  exe- 
cute a  deed.]  1.  The  fact  that  one  of  several  owners  of  real  estate  who  have 
contracted  to  sell  their  interest  in  the  premises,  has  afterwards  influenced 
some  of  the  owners  to  refuse  to  execute  a  deed  thereof  in  pursuance  of  a 
written  contract  executed  by  their  attorney  and  agent  on  their  behalf,  in 
reliance  upon  which  contract  the  purchasers  have  employed  counsel  to 
search  the  title,  and  have  arranged  for  a  loan  to  be  made  to  them  upon  said 
premises,  does  not  create  a  cause  of  action  against  her  for  damages,  no  fraudu- 
lent representations  or  conspiracy  being  alleged.     Daly  v.  Corn  well 27 

2. Complaint  in  an  action  to  er^force  it.  ]    It  seems,  that  even  if  the  moral 

obligation  of  such  vendor  to  abstain  from  interference  with  the  execution  of 
the  contract  were  not  one  of  those  imperfect  obligations  which  the  law  does 
not  undertake  to  enforce,  a  complaint  based  thereon  would  be  defective 
where  it  did  not  allege  that  such  vendor  induced  all  the  other  parties  inter- 
ested not  to  execute  the  deed  of  the  premises,  as  in  such  case  non  constat 
but  that  some  of  the  other  owners,  to  whom  such  vendor  bad  not  presented 
persuasion  or  inducement,  might  refuse  to  execute  the  conveyance,  and  thus 
have  prevented  the  consummation  of  the  sale.    Id. 

8.  Title  oHginating  in  a  tax  lease,  after  the  expiration  of  which  the  ten- 
ant hus  continued  in  possession — a  title  by  adverse  possession  must  rest  on 
unassailable  proof  tJtereof]  A  title  originating  in  a  tax  lease  for  a  term  of 
thirty-five  years,  expiring  in  1857  (the  tenant  under  which  and  his  devisees 
and  •successors,  after  the  expiration  of  the  term  of  the  lease,  continue  in  pos- 
session of  the  premises),  is  not  a  marketable  title  which  a  purchaser,  under 
a  contract-  executed  in  1894,  will  be  required  to  accept,  unless  it  is  demon- 
strated to  a  reasonable  degree  of  certainty  that  the  parol  evidence  in  support 
of  a  title  by  adverse  possession  cannot  be  contradicted.     Ruess  v.  Ewen 484 

Auction  sale  of  real  estate  —  signature  of  the  terms  of  sale  by  the  vendor 

before  the  sale,  is  a  sufficient  compliance  with  the  Statute  of  Frauds  —  such  memo- 
randum is  not  the  final  instrument. 

See  Hagkdorn  v.  Lang 117 

Judicial  sale  —  objections  to  the  title  —  a  variation  of  one-half  inch  in 

lAl  feet  —  encroachment  of  buildings  upon  adjoining  land  and  on  the  street. 

See  Merges  v.  Kingler 415 
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Spedfle  performance— effect  of  the  death  of  one  cf  the  grantors  before 

tlie  actual  delivery  of  the  deeds  to  the  vendee. 

See  Paile  v.  Crawford 278 

When  an  easement  in,  and  not  the  fee  of  a  street  is  conveyed — it  may 

be  acquired  by  eminent  domain. 

See  Kay  v.  New  York  Bay  Extension  R.  R.  Co 8 

Who  is  not  a  bona  fide  purc?iaser. 

See  Kelly  v.  Werner 68 

VENXTE  —  Laid  in  a  county  in  which  neither  party  resided —  on  d^endanfs 
motion  to  change  to  the  county  of  his  residence  it  should  not  be  changed  to 
that  of  the  plaintiff.]  On  a  motion  by  a  defendant  to  change  to  the  county  in 
which  he  resides  the  venue  of  an  action  which  has  been  laid  in  a  county  in 
which  neither  of  the  parties  thereto  resides,  it  is  improper  for  the  court  to 
make  an  order,  against  the  objection  of  the  defendant's  counsel,  changing  the 
place  of  trial  to  the  county  oi  the  plaintiff's  residence. 

LoRETz  V,  Metropolitan  Street  R.  Co 1 

VEBBIOT  —  Of  a  jury. 
See  Trial. 

VESSEL: 

See  Shippino. 

VETEBAN  —  Discharge  of 
See  CiTiL  Service. 

VILLAGE: 

See  Municipal  Corporation. 

WAGES: 

See  Services. 

WAIVER  —  Pledge  of  a  Ufe  insurance  policy — waiver  by  the  pledgee  of  his 
right  to  dispose  of  it  witlumt  notice  —  consideration  for  the  waiver — damages 
recoverable  where  the  policy  is  sui'i'endered. 

See  Toplitz  v.  Bauer 526 

City  of  New  York — failure  to  file  icith  the  corporation  counsel  notice  of 

an  intention  to  bring  an  action  agaifist  the  city  —  wfiat  does  not  excuse  or  waive 
such  failure. 

See  Kennedy  v.  The  Mayor 811 

Ejectment  —  waiver  by  a  tenant  at  will  of  his  right  to  the  statutory  notice 

to  quit. 

See  WissEL  v.  Ott 159 

WABEHOUSEUAK  —  Bailment  —  loss  of  goods  by  fire  —false  representa- 
tions as  to  the  fireproof  character  of  warehouse  buildings. 

See  Dibtz  v.  Ybtter 458 

WAJULANTY  —  In  an  insurance  policy. 
See  Insurance. 

On  sales  of  personal  property. 

See  Sale. 

WILL  —  Testimony  as  to  statements  of  the  decedent  in  avoidance  of  its  legal 
effect.]  1.  Where  a  testator,  aft^r  giving  to  his  widow,  in  lieu  of  dower,  a  life 
estate  in  three  lots,  devises  the  estate  in  remainder  in  one  of  the  lots  (the  title 
to  which  stands  in  the  name  of  his  wife)  to  his  son,  by  a  provision  concluding 
with  the  words,  *'  which  said  strip  or  parcel  it  is  understood  my  said  wife 
will  convey  and  transfer  to  my  said  son,"  it  is  not  proper  to  avoid  the  effect 
of  tlie  will  by  allowing  one  of  the  subscribing  witnesses  to  it  and  the  counsel 
who  drew  the  instrument  to  testifv  that,  at  the  time  of  its  execution,  it  was 
agreed  by  the  testator  and  his  wife  that  the  direction  of  the  will  to  convey 
to  the  son  should  be  discretionary  and  not  obligatory.    Shanley^.  Shanley.  173 

2. Election  by  a  life  tenant  as  to  conveying  hsr  own  land  devised  by  the 

will.]    The  fact  that  the  widow  takes  possession  of  the  land  devised  to  her 
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for  life,  snd  of  certain  personal  property  specifically  bequeathed  to  her,  while 
she  refuses  to  convey  the  lot,  the  title  to  which  stands  in  her  name,  does  not 
constitute  an  election  on  her  part,  as  iu  so  doing  she  as  much  disclaimed  the 
will  as  adopted  it — the  case  being  distinguishable  in  principle  from  one  in 
which  a  widow  accepts  provisions  of  a  will  in  lieu  of  dower,  or  one  in  which 
a  person  accepts  a  devise,  subject  to  the  payment  of  a  legacy,  as  the  widow 
would  not,  In  a  case  like  the  present  one,  be  divested  of  her  land  by  mere 
estoppel,  affirmative  action  in  a  court  of  equity  being  necessary  to  compel 
her  to  part  with- her  title  to  it.     Id. 

3.  Efect  of  non-compliance  with  tlie  w^ll.^  Semble,  that  where  a  bene- 
ficiary refuses  to  comply  with  the  demands  of  a  will,  and  thus  renders  its 
provisions  in  his  favor  liable  to  forfeiture,  the  forfeiture  is  not  total,  but  that 
only  so  much  of  the  gift  is  forfeited  as  is  necessary  to  make  compensation  to 
the  person,  the  provisions  of  the  will  in  favor  of  whom  the  beneficiary  has 
declined  to  carry  out.    Id. 

4. An  absolute  power  of  sale  is  not  limited  by  the  suggestion  of  a  time 

for  its  exercise.^  Where  an  absolute  power  of  sale  is  confeiTed  upon  an  exe- 
cutor, the  addition  of  words  suggesting  a  time  for  its  exercise  or  indicating 
the  testator's  desire  in  that  regard  do  not  restrain  or  limit  the  action  of  the 
executor.    Chanler  v.  New  York  Elevated  R.  R.  Co 305 

5. Effect  of  the  time  of  its  exercise  not  being  limited  by  lives.'\    The  fact 

than  an  executor  may  require,  in  order  to  make  a  sale  under  such  a  power, 
a  period  of  time  not  measured  by  lives  in  being,  does  not  suspend  the  power 
of  alienation;  and,  in  such  a  case,  a  trust  to  receive  the  rents  and  profits  pend- 
ing the  sale  for  the  benefit  of  beneficiaries  is  not  illegal.     Id. 

6. Exercise  of  a  power  of  sale  postponed  for  the  convenience  of  the  estate  — 

legacies  vested,  aWiough  not  bequeathed  by  direct  gift.^  Where  the  postponement 
of  the  distribution  of  an  estate  is  for  the  convenience  of  the  estate  to  enable  the 
executors  advantageously  to  convert  the  property,  and  the  rents,  income  and 
profits  accruing  between  the  time  of  the  testator  s  death  and  the  time  of  dis- 
tribution are  given  to  the  several  legatees,  to  be  paid  serai  annually,  in  pro- 
portion to  their  interests  in  the  corpus  of  the  fund,  the  presumption  against 
the  vesting  of  the  legacies  arising  from  the  fact  that  there  is  no  direct  gift, 
but  only  a  direction  to  pay  over  at  a  future  time,  is  rebutted. 

Under  the  provisions  of  a  will  by  which  separate  funds  are  created  out  of 
the  proceeds  of  sale  of  the  real  estate  left  by  the  testator  and  are  directed  to 
be  set  apart  and  held  for  the  benefit  of  certain  persons  who  are  respectively 
to  receive  the  income  from  the  respective  funds  until  the  time  of  actual  dis- 
tribution, the  title  to  the  fund  set  apart  for  any  beneficiary  vests  at  once.    Id, 

7.  When  the  surplus  income  of  a  trust  fund  passes  under  the  residuary 

clause.^  Where  a  will  which  contains  a  residuary  clause,  providing  tliat 
"All  the  rest,  residue  and  remainder  of  the  proceeds  of  my  residuary 
estate  and  pjroperty,  including  all  lapsed  legacies  and  property  not  herein 
effectually  given,  devised  or  bequeathed,  I  give,  devise  and  bequeath  to  the 
said  Ottilie  Orphan  Asylum,"  creates  a  trust  fund,  out  of  the  Income  of 
which  the  executors  are  directed  to  pay  to  the  widow  of  the  testator  the 
sum  of  ^5,000  a  year,  in  lieu  of  her  dower  interest,  but  makes  no  provision 
for  the  disposition  of  the  surplus  income  accruing  during  the  lifetime  of 
the  widow,  the  bequests  to  the  other  beneficiaries  in  the  will  being  limited 
to  specific  sums,  such  surplus  passes  under  the  residuary  clause  to  the 
residuar}'  legatee.    Seibert  t>.  Miller 603 

Contract  —  agreement  to  make  compensation  for  services  by  will  —  evi- 
dence establishing  a  Hght  to  such  compensation. 

See  Matter  of  Wescott 2»9 

Effect  of  a  testator's  leaving  part  of  his  estate  in  the  business  of  a  firm. 

See  ZiMMER  V.  Chew 504 

WITNESS  —  Examination  of  witnesses  in  relation  to  neiospaper  articles.]  1. 
It  is  not  proper  for  counsel  to  read  to  a  witness  on  cross-examination  an 
article  printed  in  a  newspaper  and  ask  him,  *'  Is  that  statement  substantially 
a  correct  statement  of  the  fact? "  when  it  is  apparent  that  most  of  the  facts 
stated  iu  the  article  were  not  within  the  knowledge  of  the  witness  and  could 
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not,  therefore,  be  either  denied  or  admitted,  especially  where  the  direct 
examination  of  the  witness  had  not  been  directed  to  any  of  the  facts  con- 
tained in  this  newspaper  article. 

On  the  direct  examination  of  a  witness  it  is  improper  to  produce  a  news- 
paper article  and  ask  him  (reading  from  the  article),  **  Do  you  remember  see- 
ing that  in  the  public  print  on  July  25,  1893?  "  and  whether  he  had  had 
interviews  with  various  reporters  and  had  made  statements  to  them  in  connec- 
tion with  the  case.    Schattman  v.  Am.  Credit  Indemnity  Co 392 

• 

2. Priulege  of  an  attorney.^  So  far  as  an  attorney  is  called  upon  sim- 
ply to  prove  the  execution  and  delivery  of  an  instrument  by  his  client  or 
the  contents  of  that  instrument,  knowledge  of  which  he  had  procured  by 
reading  it,  and  not  through  any  communication  from  his  client  to  him,  his 
testimony  does  not  come  within  the  privilege  conferred  by  section  886  of 
the  Code  of  Civil  Procedure.  Neither  the  fact  of  the  existence  of  such 
instrument,  nor  its  delivery  by  the  client,  are  communications  made  by  the 
latter  to  the  attorney.  Id. 

A  commimonei*  appointed  by  the  court  of  a  foreign  State  has  no  power  to 

4iommit  a  recalcitrant  witness  to  jail  in  Vie  State  of  New  York  —  power  of  the 
Legislature. 

See  People  ex  rel.  MacDonald  «.  Leubischer 577 

Evidence  —  a  detei*mination  of  police  commissioners  is  not  a  *'contic- 

tio7i "  undei*  section  832  of  the  Code  of  Civil  Procedure,  and  section  714  of  the 
Penal  Code,  which  may  be  proved  in  order  to  affect  the  credibility  of  a  witness.    • 

See  PEOPI.E  V.  Sullivan 544 

Pfj^ice  officer — proceedings  for  his  removal  —  effect  of  a  failure  of  the 

record  to  show  that  witnesses  were  sworn. 

See  People  ex  rel.  Ballard  v.  Moss 475 

Eailroad  —  expert  evidence  as  to  the  effect  of  the  use  of  paint  upon  a  push 

stick. 

See  Miller  v.  Erie  R  R.  Co 217 

Proof  by  interested  witnesses — pi*esumpiion  of  negligence  not  overcome 

^' 

See  O'Flaherty  v.  Nassau  Electric  R.  R.  Co 74 

WBONG  —  Action  against  tort  feasors  —  they  are  severally  liable  —  a  failure 
to  serve  one  is  not  a  ground  for  striking  tJie  case  from  tfie  calendar. 

See  Rappaport  tJ.  Werner 525 

Contract  to  sell  land  —  liability  of  one  of  several  contra>ct  vendors  who 

persuades  some  of  her  co-vendors  not  to  execute  a  deed. 

See  Daly  v.  Cornwell 27 
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